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IIpenuciaoBue KO BTOPOMY TOMY

Bropoii ToM yueOHMKa IpakIaHCKOTO MpaBa OTKPBIBAET U3JIOXEHUE MOA0Tpacieil 1 THCTUTYTOB OcoOeHHOM!
(crreIMaIbHOM ) YacTH TPaXkIaHCKOTO IIpaBa. B HeM M371araroTcsT MOJIOXKEHUS O BEITHOM IIpaBe (OCHOBHOE MECTO B
KOTOpPOM 3aHMMAaeT IIpaBO COOCTBEHHOCTH); HACJICICTBEHHOM IIpaBe; 00 MCKIIOYUTEIbHBIX IIpaBax
(«<MHTEIIEKTYaIbHOM COOCTBEHHOCTH»), BKJIIOUAIOIINX aBTOPCKOE MPABO M CMEXHBIE MpaBa, IMaTEHTHOE IIPaBo,
HUCKJIIOUMTEJbHBIE IIpaBa Ha CpeAcTBA HWHIMBUAyadu3allMyd TOBApOB M MX IIPOM3BOAMUTENEH; O JUYHBIX
HEUMYIIIECTBEHHBIX MpaBax.

TakuM 00pa3zoM, peub 3[eCh UAECT O MOAOTPACISIX MU MHCTUTYTaX TPaxkIaHCKOIO IpaBa, PEryJupyrolInx
CTaTUKy OOIIECTBEHHBIX OTHOLIEHUI, BXOAAIIMX B ero mpeamMet. [locienyromue gBa ToMa ydyeOHUKA LIETMKOM
ITOCBSIIIICHBI 00SI3aTeILCTBEHHOMY IIpaBy — BaXXKHEMIIECH M HamOoJjiee OOIIMPHON MO COACPKAHUIO TTOIOTPACIH
IpaXXIaHCKOIO TpaBa, IIpeAHAa3HAYCHHOM UIST HEITOCPEACTBEHHOTO PETyJIMpPOBAaHUS MMYIIECTBEHHOIO 000pOTa,
T.€. IMHAMMKU OTHOIIIEHUH, COCTABJISIIOIIMX MTPEAMET IPakIaHCKO-TIPaBOBOTO PEryJIMPOBAHMSI.

Takoe pacnojioxeHue MmaTepuana OTJIMYaeTCsd OT CUCTeMaTMKU I'paXkmaHCKOTo Koiaekca U MPenrnpUHSITO
aBTOpaMM B y4eOHBIX Lies1X. OHO MO3BOJIIET He pa3phiBaTh OOIIYIO MOCAEA0BATEIbHOCTD U3YUYEHUS IPaKIaHCKOTO
MpaBa, HAYUHAIOIIETOCS ¢ 0OIIMX mosioxkeHuit (O0uIeld YacTH), MepexoAsIlero 3aTeM K rpaKaHCKO-TTPaBOBOMY
o(bOpMIICHUIO OTHOIICHMI, COCTABJSIIOIIMX IIPEANOCHIIKA (M pe3yabTaThl) MMYIIECTBEHHOTO 000poTa, H
3aBEPIIAIONIETOCSI PACCMOTPEHUEM IMMPOKOTO Kpyra OTHOIINCHMI, COCTABIISIOMMNX COOCTBEHHO TpaXKIaHCKUIA
000poT.

DTUM OOBSICHSIETCS M PACCMOTPEHME HACIEICTBEHHOTO MpaBa — TPAAULIMOHHON MOAOTPACIU IpaxkaaHCKOIo
MpaBa — B TECHOM CBSI3M C BELIHO-IIPABOBBIM PEryJUpPOBaHMEM OTHOIIEHUI YaCTHON COOCTBEHHOCTU IpakaaH.
Hnsg HuUX HacjleogoBaHUWE C OTOM TOYKM 3PEHMSI COCTaB/IsIeT IMPEXAE BCEro CIOCO0 YHUBEPCATbHOIO
MPaBONIPEEMCTBA, T.€. Mepexoia KOMIUIEKCa UMYIIECTBA, COCTABISIONIETO OOBEKT UX YACTHONH COOCTBEHHOCTH, K
JIpYyruM JuiaM (moJo0HO YHUBEPCAIBHOMY MPABOMPEEMCTBY, BO3HUKAIOIIEMY B pe3yjbTaTe peopraHu3aluu
IOPUINYECKNX JIMI[, KOTOPOE CTOJb X€ TPAIMIIMOHHO PacCMaTpUBACTCSI MPUMEHUTEIBHO K WX TI'pakIaHCKO-
MPaBOBOMY CTaTyCy, a HE B KaueCTBE CAMOCTOSITEIbHOTO MHCTUTYTA WX ITOAOTPACIY I'paxkIaHCKOro IIpaBa).

CrenyeT OTMETUTh, YTO BOIPOC O MECTe HACAeACTBEHHOTO IpaBa B OOIIel CHUCTeMe TpaXkIaHCKOTo IpaBa —
JMUCKYCCUOHHBII. Kak U3BeCTHO, B pyCCKOM JOPEBOJIOLMOHHOM IpaBe Hacjlel0BaHe pacCMaTpUBAIOCh 3aKOHOM
KaK OJIMH U3 CIIOCOOOB «IIPUOOPETEHUs UMYIIECTB» 1 TOTOMY HOPMbI O HEM HaXOAWJIUCh B BELIHOM IIpaBe (pasi.
2 xH. III 1. X 4. 1 CBoga 3akoHOB Poccuiickoit umnepuu). Ilo mpoekty I'paxknmaHCKOro yjaoxeHus pasiesl o
HACJICAICTBEHHOM IIpaBe ITOMEINAJiCsl HEMOCPEACTBEHHO 3a pa3mejioM O BEIIHOM IIpaBe, MpeaBapsisi KHUTY V
«O0s3aTeILCTBEHHOE IIPaBO». DTOM Xe CHUCTEeMAaTWKe CjemoBall M (pyHmaMeHTalIbHBINM «Kypc IpakmaHCKOTo
npaBa» K.I1. IToGenoHocuena!. 13 U3BeCTHBIX 3apyOeXXHBIX €BPONMENCKMX KOMU(UKAIIM IpakIaHCKOTO TpaBa
MOXXHO cocjaTbcsa Ha MpaHITy3cKMil TpaXXIaHCKU KOICKC, B KOTOPOM HOPMBI O HAC/ICAOBAHUU TIPEIIICCTBYIOT
JIOTOBOPHOMY M 00s13aTeJIbCTBEHHOMY TIpaBy, OyIyIr MOMEIIEHHBEIMH B pa3dell O CIiocobax IMproOpeTeHMS IIpaBa
cooctBeHHocTH (KH. I1I), a Takke Ha IlIBeitiapckuii rpaXkIaHCKUI KOIEKC, B KOTOPOM HOPMBI O HACIEICTBEHHOM
npase (4acTh 3) MPEAIISCTBYIOT AaXKe pa3aeiay O BELIHOM IpaBe (4acTh 4).

ITosToMy 0OBIYHOE IS MHOI'MX TIpaxIaHCKUX KONEKCOB M CJEAYIOIIMX WX CHUCTeMaTUKe Y4YeOHMKOB
pacnojioXkeHWe HacAeACTBEHHOTO IpaBa B KOHIIE 3aKOHA WJIM COOTBETCTBEHHO B KOHIIE y4eOHOIO Kypca SIBIsIeTCS
HE KaKMM-JIM0O 00S13aTeJIbHBIM CTAHAAPTOM, & JIUIIb JAHBIO OMPEAETEHHBIM TPAaaULIUSIM. ABTOPbI HACTOSILETO
y4eOHUKA UCXOAWIN U3 TECHEMIIIEH CBA3U HACIENCTBEHHOTO MpaBa C BEUIHBIM MPABOM, MPEXAE BCETO — C MPABOM
YaCTHOM COOCTBEHHOCTH TpaxKaaH, CIeHys 31eCh ¥ HEKOTOPBIM POCCUMCKUM ITPABOBBIM TPATULIMSIM.

LleHTpanbHOE MECTO BO BTOPOM TOME HACTOSIIIIETr0 YUeOHMKA 3aHUMAIOT BEIIIHOE TIPaBO U «MHTEJJIEKTyaTbHast
COOCTBEHHOCTb» — TIONOTPAC/IM, IO pa3HbIM NMPUYMHAM HE HaXOIMBIIME cede MOJDKHOTO MecTa B IIpexkKHEeM
npaBonopsake. BeliHoe nmpaBo ObLIO MOYTH ITOJHOCTBIO CBENEHO K IMpaBy COOCTBEHHOCTHU, B PE3yJbTaTe 4yero
pasnuuusl B TPakIaHCKO-IIPABOBOM peEXMME BEIIHBIX W 00s3aTeIbCTBEHHBIX MpaB, MPUHIMIUATbHbBIE LIS
BCSIKOTO €BPOMENHCKOr0 KOHTMHEHTAJIbHOIO IPABOIOpPSIKA, OKA3aJIUCh y HAC 3a0bITBIMU WIM CYIIECTBEHHO
Pa3MBITBIMU, YTO MPUBEJIO K OMIMOOYHON KBATM(PUKAIIMN PsIda BasKHBIX OTHOIICHWI, B YACTHOCTH 3aJIOTOBBIX U
HEKOTOPBIX 3eMEJIbHbBIX, U K IPYTUM HEeOJIaronpusiTHbIM TEOPETUUECKUM U MPAKTUIECKUM MOCIEICTBUSIM.

OTHOIIIEHUS «MHTEJUICKTYaIbHOI COOCTBEHHOCTH» B YCIIOBUSIX PHIHOYHOIO XO3SIMCTBA M MHOTOYMCICHHBIX
HayYHO-TEXHUYECKUX TOCTUKEHUI, C OMHOU CTOPOHBI, 0Ka3aJruCh OMTHUMU U3 Haubojee OypHO pa3BUBAIOIIMXC,
a C Jpyrol — eIWHCTBEHHOIW TIPYNMON TpaXTaHCKO-IPABOBbIX OTHOIIEGHUN, MPAKTUYECKW HE IMOTYYUBIINX



3aKOHOIATEJILHOTO O(GOPMIIEHUS B HOBOM TIpaXTAHCKO-TIPaBoBOW Komubwukanmuu. o Ccux TIop OHHU
ypEeryJaupoBaHbl PSJAOM Pa3pO3HEHHBIX M AaJleKO HE BO BCEM COOTBETCTBYIOLIMX OPYT APYLY 3aKOHOB, 4YTO
COCTaBJIICT CePbe3HOE MPEIATCTBIE Ha IYTH UX KpaliHe HEOOXOIMMOTO B HEIHEIITHUX YCIOBUSX PA3BUTHSI.

Takum oGpa3oM, 3aKOHOIATEIbHOE OGOpPMJICHHE 3TUX MOAOTpaciieil OTeYeCTBEHHOTO I'paXKIaHCKOIo IpaBa
IOKa J1aJIeKO He MOJIHOCThIO OTBEYAET COBPEMEHHBIM IOTPeOHOCTSIM. Bce 3TO BHOBbL TOBOPUT B I10JIb3Y TJIyOOKOIO
M3YYCHUSI COOTBETCTBYIOIIMX TI'PaXIAHCKO-IIPABOBBIX MHCTUTYTOB M KAaTeropuii, He OrpaHMYMBAIOLIEIOCS
KOMMEHTHUPOBAaHMEM TPaBWJI ACHCTBYIOIIETO 3aKOHOIATEILCTBA.

I 3Toro HEOOXOAMMO OOpaIaThCa K JTOMOJHUTEILHON JINTepaType, CIIMCOK KOTOPOil IMPUBOMAUTCS IOCIIE
KaXXIIOM TJIaBBI, a TaKXKe K padoTaM, YIIOMSIHYTHIM B CHOCKAaX K OTIEIbHBIM ITOJIOKEHUSAM yueOHnKa. Pazymeercs,
X TIepedeHbh MOXET OBIThb M3MEHEH M IOITOJHEH II0 yKa3aHWAM IIpernojaBarefiell Winm Kadeap, IMPOBOMSIINX
y4eOHbIC 3aHATUS IO IPakXIAaHCKOMY MpaBy. ISl NMpakKTUYECKUX M CEMUHAPCKUX 3aHATUI IO TPaXXIaHCKOMY
MpaBy liejiecoodpa3Ho Mcnoab3oBaTth «[IpakTukyM mo rpaxmaHckomy mpaBy. Yacte I» mox pen. mpod. C.M.
KopneeBa (3-e usa., crep., M.: Boarepc Knysep, 2005), B KOTOpOM HapsiAy ¢ TEKCTOM IpeijaraeMbIX IJIsi
pellleHns Ka3ycoB TaKXKe COMepKaTCsI U HEOOXOAMMEIE YIeOHO-METOANYECKIE YKa3aHUS U MaTepUaIbl.

M3MeHeHus B 1eHCTBYIOIIEM 3aKOHOIATEbCTBE YUTEHbI IO COCTOSIHUIO Ha 31 nekabps 2004 r.
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Paznen IV. Bemnoe npaso

I'naBa 18. O06umme nos0xkeHus 0 BEIHOM NpaBe

§ 1. IlonsgTHE BENIHOTO MpPaBa

1. Bemmoe npaBo Kak nmoaoTpacjb rpazkKIaHCKOro mpaBa

BenrHoe nmpaBo oTKpbIBaeT coboit OcobeHHY10 (CreluratbHyI0) 4acTh IpaxkaaHcKoro rpasa. OHO OXBaThIBaeT
HOpMBI O TpaBax JWI[ Ha BelM — TpaAULMOHHBIE U HauboJiee pPaclpOCTPaHEHHbIE OOBEKTHI I'pakAaHCKUX
MMPaBOOTHOIIIEHN!. Bo3HWKalomme Ha WX OCHOBE CYOBEKTMBHBIC BEIIHEBIC TpaBa OGOPMIISTIOT M 3aKPEILISTIOT
NPHHANJIEKHOCTh Bemeil (MaTepHalbHBIX, TEJECHBIX OOBEKTOB WMMYIIECTBEHHOTO 000poTa) CyOBEeKTaM
IPaXOAHCKMX IIPABOOTHOIICHWI, WHaue TOBOps, CTATHKY MMYIIECTBEHHbIX OTHOIIEHMiA, PETYINPYEMBbIX
IPpaXIaHCKUM IIPABOM.

DTUM OHU OTJIMYAKOTCS OT 00s13aTeJIbCTBEHHBIX IpaB, OGOPMIISIONIMX Mepexol Bemeid U MHBIX OOBEKTOB
IPaXIAaHCKMX IPABOOTHOUIEHUN OT OOHMX YYAaCTHUKOB (CYOBEKTOB) K APYTUM (IMHAMHUKY MMYIHECTBEHHBIX -
OTHOLIEHMA, T.€. COOCTBEHHO TpaXJaHCKUI 000pOT), a TaKXKe OT MCKIIOUMTEIbHBIX MPaB, UMEIOIIUX O00BbEKTOM
HeMaTepHAJIbHbIE Pe3YJIbTAThI TBOPUCCKON MESITEIPHOCTH JIM0O CpeACTBAa MHINMBUAYATU3al ToBapoB. HopMel o
BEIIIHBIX ITPaBaX COCTABIISIIOT CAaMOCTOSTEIbHYIO MOA0TPAC/h TPakIaHCKOTO TpaBa — BEITHOE MPaBO, U3yUEHUE
KOTOPOT'O CTAHOBUTCS IIPEAMETOM 0CO0OO0TO pasielia Kypca rpaXXIaHCKOTO IIpaBa.

YcraHoBlleHHME TIpaB KOHKPETHBIX JIMI[ Ha BEIIM KaK OCHOBHBIC, IJIaBHbIE OOBEKTHl 3KOHOMUYECKOM
JeSITeIbHOCTU COCTaBJIsIeT BaxkHeiillee ycaoBHe (DYHKIIMOHMPOBAHUS BCSIKOTO XO3SMCTBA, OCHOBAaHHOTO Ha
Hayajlax CBOOOJHOro ToBapooOMeHa (neueHTpaauzaiuu). [ToaToMy cyObEeKTUBHOE BEIIHOE IMPaBO, U IpexXIe
BCETO TIpaBO COOCTBEHHOCTH, KakK oTMmedanm M.A. TToKpOBCKMIi, «OTHIOOb HE SBIISICTCSI UIST YeJIOBeYeCcTBa
WCKOHHBIM M, TaK CKa3aTh, NMPUPOXICHHBIM: OHO CO3WAANIOCH C TPYAOM IYyTEeM MEIJIEHHOTO MCTOPUYECKOTO
mporecca. OHO OBIIO OTHMM M3 TEPBEIX TPeOOBAHWI pa3BUBAIOIICIICA JTUYHOCTH, M CO3JAHME €TO SIBIUIOCH B
peabHO MCTOPUYECKOW OOCTAaHOBKE IIPOIIIOTO BaXXHEWIIEH IMOOEHON U 3TOM TMOCiIedHei»!, obecrieunn
MaTepUaJIbHYI0 OCHOBY ISl BCEl €€ NesTeIbHOCTH.

B pamMKkax 94acTHOTO XO3SiCTBa OJHM JIMIA MPHCBAMBAIOT COOTBETCTBYIOIINE BEIIM, OTHOCICH K HUM KakK K
CBOMM COOCTBEHHBIM, a IJII BCEX IOPYIMX JIMII 3TH BEIIM CTAHOBATCA dYyXKuMH. [Ipm 5TOM (haKTHUECKHe
(PKOHOMMYECKHNE) OTHOIICHUS IPUCBOCHUS PacCMaTpUBAIOTCS KaK OTHOHIEHHS COOCTBEHHOCTH. C IIOMOIIBIO
pPa3IMYHBIX MMYIIECTBEHHBIX, IIPEXIE BCEr0 BEIIHBIX IpPaB OHM IIOJYYalOT OpHUINYecKoe ogopMICHUE.
TunuyHEIM MPaBOM TAaKOI'O BUAA SIBJISETCS ITPAaBO COOCTBEHHOCTU Ha Belllb, KOTOPOE NEMCTBUTEILHO CTAHOBUTCS
OCHOBHBIM, LICHTPAJIbHBIM BEILIHBIM ITPABOM.

OnHaKo OTHUM IPaBOM COOCTBEHHOCTH, 10 ciioBaM M.A. TTOKpOBCKOTO, «MOT OBl YIOBJIETBOPHUTHCS TOJBKO
pasBe CaMBIii TIPUMUTUBHBIN 3KOHOMWYECKUI OBIT»2. TakOBBIMU, HAIpuMep, ObUTH (PeomanbHbIe OTHOIIEHUS
3eMJICTIONIBb30BAHUS, FOPUANICCKN ODOPMIISIBIIHNECS IyTeM IIPU3HAHMS HECKOJIBKUX IIPaB COOCTBEHHOCTH Pa3HBIX
JIIII (Cro3epeHa M ero BaccalloB) Ha OOWH M TOT e 3eMeJIbHBIN yuacToK. OMHOBpeMEHHas peayin3alis 3TUX IIpaB
He Morjla He IMPUBOAUTh K KOH(JIMKTAM MEXIY <«BEPXOBHBIM» M <«IIOMYMHEHHBIM» COOCTBEHHUKAMU U
CBUJIETEJbCTBOBAJIa O HEOMUHAKOBOM, Pa3IMYHOM XapakKTepe (ComepKaHWM) UX IIpaB COOCTBEHHOCTH.

X03gMCTBEHHOE XK€ pa3BUTHE HEM30EXKHO ITOTPeOOBAIO TAKMX IOPUANIECKIX (DOPM, KOTOphIe 00eCIIeunBaIn
OBl PKOHOMWYECKM HEOOXOOMMOE M BMECTE C TeM IOPUAWYECKH 3alIWIIEHHOES YYacTHe OTHOTO JIMIA B NpaBe
COOCTBEHHOCTH JAPYroro. DTO Kacajaoch MPeXKIe BCEro 3eMeJTbHON COOCTBEHHOCTH: €CTeCTBEHHAsI OTPaHUYEHHOCTh
ee OOBEKTOB B COYCTAHWM C MOHOIOJMEH YAaCTHBIX COOCTBEHHUKOB CTajia IPEISITCTBHEM IS MX ITUPOKOTO
XO3SMCTBEHHOIO MCITOJb30BaHMs. [loaToMy ¢ pa3BUTHEM U YCJIOXHEHHMEM TOBAapHOTO XO3SiCTBa B
KOHTUHEHTaJIbHOIT EBpore ObLia eIMHOMYIIIHO OTBEPTHyTa 0OOCHOBaHHAs IIoccaTOpaMM M ITOCTIVIOCCAaTOpaMU
JUIsL BpeMeH Geomaau3Ma Uaes «pasnejeHHOM», WIM «pacllelUIEHHOM coOCTBeHHOCTH». OHa IMojydymia 31eCh
3aMeHy B BUJie pa3dpaboTaHHOU repmaHckumu naHaektucramu B XVIII—XIX BB. Teopuy orpaHMYeHHbIX BeIIHbIX
npas'.

B cuny ucropuyeckrx MpUYMH KaTeropusl BEIIHBIX MpaB Oblla BOCIPHHSITA UMEHHO B KOHTHMHEHTAJbHOM
MPaBOBOK CHUCTEME, W TMpEXIe BCEro B TEePMAaHCKOM TpaXIaHCKOM IipaBe. OHa OTCYTCTBYeT B aHIJIO-
aMepUKaHCKOM ITpaBe, KOTOPOe, Ceaysl COOCTBEHHBIM KOHCEPBATUBHBIM TPaaUIIMsIM, BbIpAaOOTAI0 BMECTO 3TOTO
CHCTEMY «IIpaB COOCTBEHHOCTH», TJITaBHBIM 00pPa30M B OTHOIIEHUH HEIBMKUMOCTH. OHU MOTYT OBITh CPOYHBIMU 1



OECCpPOYHBIMU, HEOTPAHWYCHHBIMU M OTPaHUYEHHBIMU, OOJiee «CUJIBbHBIMU» M OTHOCUTEIBHO «CIaOBIMU»,
repegaBacMbIMI MJIM HeTepedaBaeMbIMU IT0 HACJCACTBY W T.O. IIpMMEHHMTENIEHO K 3eMeJIbHOI COOCTBEHHOCTH
3Iech BOOOINE CUMTAETCS, UYTO €¢ CyOBheKTaM IIpMHAIICKaT He CaMM 3eMeJIbHBIC YyJacTKU (BelIn), a JIMIIb
IOpUINYECKHEe TUTYJIbl Ha HUX (estate), MOCKOJBKY 3eMJIS MOXKET IpHHAmIeXaTb JIUIIb «KOPOHE» (BBICIIEH
MyOJIMYHOI BJIACTU), a «IOJHass coocTBeHHOCTh» (full ownership) Bo3MOXHa JMIlb B OTHOILUEHUU ABHXXHUMOTO
umylecTna. Takue «TUTYJIbl COOCTBEHHOCTH» HE TOJILKO BeChbMa Pa3HOOOpa3HbI 110 XapaKTepy U CoIepKaHMIO, HO
1 MOTYT OJTHOBPEMEHHO MPUHAIJIEXKATh Pa3JIMYHBIM JIMIIaM B OTHOIIIEHUU OIHOTO M TOTO XXe 00beKTa, IpruIeM Kak
1o «00IIeMy TIpaBy» (common law), Tak ¥ 110 «IIpaBy crpaBemnBocTh» (law of equity)?2.

MHorHe 13 HUX 110 CYTH MOTJIN OBl pacCMaTPUBAThCSI KaK aHAJIOTW OTPaHMYCHHBIX BEITHBIX IIPaB, €CIM OBl He
HX BIIOJIHE CaMOCTOSITEJIbHBIN, a HEe TPOM3BOMHBINA OT €IMHOTO IMpaBa COOCTBEHHOCTU XapaKTep M OTMEUEHHas
BO3MOXHOCTb OTHOBPEMEHHOT'O «COCYIIIECTBOBaHMSI» B OTHOILLIEHUM OJHOI'O M TOTo Xe 00beKTa. HekoTophble xe u3
HUX, HampuMep IpaBO BPEMEHHOIo MOJb30BaHUS 3eMeldbHbIM ydacTKkoM (leasehold estates Bo Bcex
Pa3HOBUIHOCTSIX), B €BPONEHCKOM KOHTMHEHTAJIbHOM IIpaBe pPacCMaTPUMBAIMCh Obl KaK 00s13aTeIbCTBEHHBIE
npasa (B JaHHOM cilydyae — apeHna). TakuM oOpa3oM, B 3TOU CUCTeEME KOOPAMHAT TPalUIIMOHHAs eBpomeicKas
IOpUaAMYecKasi XapaKTeprucTKa WMYIIECTBEHHBIX TMPaB KaK BEIIHBIX (MM, HAMPOTUB, 00S3aTeIbCTBEHHBIX) HE
HMMEET CMBICIIA.

B oreuecTBeHHOM TpaxkIaHCKOM IIpaBe BEIHbIC MpaBa BHAauYaje ObUIM M3BECTHHI 110 Ha3BaHUEM «HETIOJIHBIX
npaB coocTBeHHOCTU» (T. X 4. 1 ¢T. 432 CBoga 3akoHOB Poccuiickoii umnepun), a 3aTeM, B IIPUHITOM BO BpeMeHa
Hama 'K PCOCP 1922 r., onu 6bITM Ha3BaHBI OOIIETTPUHITHIM TepMUHOM. OTHAKO B COBETCKUIA TIEPUOJL B CBSI3H
C HalMOHAJIM3AIMEN 3eMJIU 1 OOJIBIIIMHCTBA IPYTUX OO BEKTOB HEABMXXUMOCTH, a TAKKE YCTAHOBJIEHUEM TLJIAHOBO-
OPTraHMW30BaHHOT'O UMYIIIECTBEHHOTO 000pPOTa HaJOOHOCTh B KaTErOpUM BEIIHBIX MpaB oTnana: yxxe B 'K 1922 r.
OBLUTO HA3BaHO JIMIIb TPHU TaKWX IIpaBa, a IPU IPOBEACHUN KOAM(PUKAIIMU T'PaKIaHCKOTO 3aKOHOAATEIIHCTBA B
Havajie 60-x rr. XX B. 9Ta Kareropust Obia MOJHOCTHIO JTUKBUAMPOBAHA U BEIIHOE TPaBo Aaxe (POPMaJIbHO OBIIO
CBeJIEHO K MpaBy COOCTBEHHOCTH .

B pesynbraTe 3TOTO HE TOJBKO CHElMaIbHbIE HaydYHBIE UCCIIEIOBAHUS JAHHOW MPOOJIeMaTUKA, HO U caMa
TEPMHMHOJIOTHS BEITHOTO IIpaBa HAIOJITO MCYC3TTA U3 OTCUeCTBEHHOM IMBMINCTHKI. C BO3poXIeHNEM Ha3BaHHOM
KaTeTOpUM B 3aKOHaX 0 codocTBeHHOCTH 1990 T., a 3aTeM 1 B HOBOM I paxkmaHcKoMm Komekce PD okazaimock, 9To B
TEOPUH POCCUICKOTO IpaXkIaHCKOTO MpaBa OTCYTCTBYET eAMHAasI TPAaKTOBKA BeIIHEIX IIpaB. boiee Toro, mo cux mop
MOXHO BCTPETUTb COMHEHMSI B HEOOXOOMMOCTM OTOM KaTeropuu U TMpelIoXeHMsI O Mmepexole K
«CJIOXKHOCTPYKTYPHBIM MOJEJISIM IIpaBa COOCTBEHHOCTU»Z, T.€. O BO3BpaTe K (eoJaIbHON HAee «PacCIllelIEHHOM
COOCTBEHHOCTH» (UeMy HEMaJslo CIIOCOOCTBYET M HeonmpaBIaHHO ycuiuBiieecs B 90-¢ IT. MpoIIIOro Beka BAUSIHUE
aHTJI0-aMEePUKAHCKNX TOOXOmOB). JIaHHOE TOJIOXKCHHE SIBISICTCS TIPSIMBIM CJICACTBAEM 3a0BCHHUS YUCHHSI O
BEIIIHBIX IIpaBax 1 BEI3BAHHOI 3TUM HEIOOIIEHKH €T0 3HAYCHUSI B pEryJIMPOBAHNHN COBPEMEHHBIX MMYIIIECTBEHHBIX
OTHOIIECHUI.

2. TloHsATHE U MPU3HAKH BEIHbIX MPAB

BeniHbie mpaBa xapakTepu3yIOTCSI CHIEAYIOIIMMM OCHOBHBIMM 4YepTaMM. Bo-mepBbIX, OHM YCTaHaBJIMBAlOT
HeNOCPEACTBEHHOE TOCMOACTBO JMIA HAA Bemb), a HE HaJ MOBEJECHUEM JPYroro, OOS3aHHOTO Jula (4TO
XapaKTepHO JIIST 00513aTeIbCTBEHHBIX MTpaB). OHU I0pUaAnYecKu 0OPMIISIIOT HEMOCPEICTBEHHOE OTHOIIEHHUE JINIA K
BelIM, Jalollee eMy BO3MOXKHOCTH HCIIONB30BaTh JAaHHYIO BElllb B CBOMX MHTepecax 0e3 yJacThs WHBIX JIHIT
(HEe3aBUCHUMO OT COBEPIIECHUS UMW KaKUX-JIN0O AeicTBUiT). B 00s13aTeIbCTBEHHBIX OTHOLIEHUSIX YITPABOMOYEHHOE
JINIIO MOXKET YAOBJIETBOPUTH CBOM MHTEPEC JIMIIb C TIOMOILBIO OINpeaeJeHHbIX AeHCTBUI 00s3aHHOrO Juia (Io
nepeaaye UMyIIECTBa, MPOU3BOJACTBY pabOT, OKa3aHUIO YCJIYT U T.1.).

Bo-BTopbIX, IOpUaNYECKYIO CHelM(UKY BEITHOTO TpaBa COCTABJISIET ero adCOMIOTHbIA xapakrep. Benb oHo
onpeieNisieT CBA3W YIPAaBOMOYEHHOTO JIMIIA CO BCEMU APYTUMU (TPETbMMU) JIUIIAMU, a HE C KOHKPETHBIM
00SI3aHHBIM JIMIIOM (UTO XapaKTEPHO 1T 00s13aTeIbCTBEHHBIX IIPAB, SIBJISIONINXCS B CUJIY 3TOTO OTHOCUTEIBHBIMK
10 CBOCH IOPUAMIECKON pupoe). AOCOTIOTHOCTD BEIIHBIX IIpaB 00yCJIOBeHA KaK pa3 TeM, YTO OHM 3aKPEILISTIOT
OTHOLIEHWE JIMLIA K BEIIM, a HE K [PYyrMM JIMLAM, MUCKJIoYas JIsi HUX BO3MOXHOCTb IPEMHSTCTBOBATH
YIIpaBOMOYEHHOMY JIMITY B MCITOJIb30BaHUY BEIlIM JIM0O BO3ACHCTBOBATh Ha BEIllb O€3 ero pa3pelieHus .

B-TpeTbHX, aOCOMIOTHBIN XapaKTep BEIIHBIX IIPaB JeJaeT HeOOXOAMMOI UX TpakKIaHCKO-TIPAaBOBYIO 3aIlIUTY C
TTOMOIIBIO OCOOBIX BEHIHO-TIPABOBBIX MCKOB, KOTODBIE TaKXe MOIYT OBITb HaIpaBjieHbl IIPOTHUB JIIOOBIX JIUII,
IIOCKOJIBKY JII000€ JIMII0O MOXKET CTaTh HapyIIMTeJIeM BEIIHOrO TMpaBa (Torma KakK HapyIIUTeJeM
00s13aTeJIb,CTBEHHOTO IIpaBa MOXET CTaTh TOJbKO KOHKPETHOE 00sS3aHHOE JIMLO, K KOTOpOMY U OyneT oOpallieH
COOTBETCTBYIOIIMI 00s13aTeJIbCTBEHHO-IIPaBOBOI McK). IlpaBma, 1mo HameMmy IpaBy BELIHO-IIPABOBOII MCK BO
MHOTHX CJIy4YasiX MOXET MPeadbsIBUTh U CYOBEKT 00s3aTeIbCTBEHHOIO, a HE BEIIHOro IMpasa (eciau oH o0JiagaeT



NMpaBOMOYMEM BJAJEHHsA B OTHOIICHWM KOHKpETHOW Bemu). OmHAaKo CyOBEeKT BEIIHOTO IpaBa B 3TOM CBOEM
KauyecTBe He CMOXET BOCIIOJIb30BaThCs 00513aTEIbCTBEHHO-TTPABOBBIM MCKOM B €T0 3alIuTy .

OOBEKTOM BEIIHBIX MPAB MOTYT CIYXWTh TOJIbKO MHIMBHAYAJIBHO ONpeeSieHHbIe BEeld, a TIOTOMY C THOEIbIo
COOTBETCTBYIOILIEH BEIlM aBTOMAaTUYECKM TIpeKpaliaeTcsl W BellHoe TMpaBo Ha Hee. OOBEKTOM ke
00513aTeIbCTBEHHOTO MpaBa SIBISIETCS] MOBENEHHE OOSI3aHHOTO JWlAa — JAOKHUKA, MpUYeM OOsSI3aHHOCTb
MOCJIEAHET0 MOXET MEePeXOqUTh K APYTUM JIMIAM B TIOPSIIKE MPaBOIPEEeMCTBA JaXe IMOC/iIe CMEPTU TpaXAaHWHA
WY TIpeKpalleHMus] Iopuandeckoro juia. OObeKTOM BEIIHBIX IpaB HE MOIYT OBITb HE TOJBKO JpYrue
(00s13aTeILCTBEHHBIE) TIPABa, T.€. TI0 CYTH — TOBEIeHNEe 00SI3aHHBIX JIUII, HO 1 BEIllM, OTIPeeIEeHHbIE POTOBBIMU
Mpu3HaKaMy, W00 OCYIIECTBIEHUE XO3SIWUCTBEHHOTO TOCTIOACTBA HEBO3MOXHO B OTHOIIEHWUU HE
WHIUBUAYATU3UPOBAHHOTO, aOCTPAKTHO TMPEACTABISEMOrO WMYyIecTBA. JlaHHOE TOJIOXEHWE COCTaBISIET
YeTBEPTYI0 BAXXHYIO YEPTY BEIIHBIX MPaB.

IlepeyucieHHbIMU TpU3HAKAMKM B OTEUECTBEHHOW JMTEpaType OOBIYHO MCUYEPIIBIBAETCS XapaKTepUCTHUKa
BEIIHBIX TIpaB. B melCTBUTEILHOCTM BCe OHM 00JamaloT elie OXHWUM BaXXHBIM CBOWCTBOM, TPagWIIMOHHO
OTMEUYaeMbIM TIPEeXIe BCEr0 B TeépMaHCKON LIMBUJIMCTUKE, OCHOBAHHOW Ha TOCTYyJaTaX MaHAeKTHOro rpasa. M3
a0COJTIOTHOTO XapaKTepa BEIIHBIX IpaB, MPOSBIISIIONIETOCS B OTHOIIEHUM BCEX TPEThUX JIUI], KOTOPhIE JOJKHBI
OBITh TIOSTOMY YETKO OCBEIOMJIEHBI O CONEpPXKaHWW W BHIAX TaKUX TIpaB, BBITEKAET HEOOXOAMMOCTb
HCYEPTbIBAIONIETO ONpeAeeHNs B 3aKOHe KaK BUIOB (MIepeyHsl) BELIHbIX MPaB, TAK U UX COAEPKAHMUSL.

B cBs3u ¢ 3TUM mepeveHb (BHAbI) M COAepKAHME BEIIHbIX NMPAaB MMIEPATHBHO, MCYEPNBIBAIOLIIMM 00pa3oM
(numerus clausus) ompeneisloTcs 3aKOHOM, KCKJTIOYAIONIUM KaKWE-TMOO BO3MOXHOCTU TMOSIBICHUSI HOBBIX,
HEU3BECTHBIX €My BUIOB BEIIHBIX MPaB JIUOO KAKOTO ObI TO HU OBLIO M3MEHEHMS UX colepkaHus'. B 1oroBopHbIX
ke (00s13aTeThbCTBEHHBIX) OTHOIIIEHUSIX CTOPOHBI MOTYT CO3/IaTh MIPaBa, HE MPEAyCMOTPEHHBIE HUKAKUM 3aKOHOM
(. 1 ct. 8 TK), a comepkaHue 00s13aTeIbCTBEHHBIX ITPaB, BO3HUKAIOIINX M3 JOTOBOPOB, OOBIYHO OIpEAEIISICTCS
YCMOTPEHUEM CTOPOH, KOTOpbIE MOTYT BapbMpOBaThb €r0 B KOHKPETHBIX cUTyauusix. Hampumep, apeHmatop B
3aBUCUMOCTU OT COIVIAlIEHUSI C apeHIoJaTeJieM MOXET WMETb WA HE WUMETh MPaBOMOYUE PACHOPSIKEHUS
apeHJI0BaHHBIM UMYILECTBOM (ITyTEM CIIayM €ro B Cy0apeHy, OCYIIECTBICHUS €ro IepeHaliMa, OTIauyy apeHIHbIX
mpaB B 3ajior u T.1.) (m. 2 ct. 615 I'K), Torma kak oG;agaTesb CEPBUTYTHOTO MJIM 3aJIOTOBOTO IpaBa HUKOUM
00pa3oM He MOXET M3MEHUTh €ro CoepKaHWe Naxe MO COTIAIIEHUIO ¢ COOCTBEHHUMKOM Belu. [lo mpsmomy
ykazaHuio 3akoHa (m. 1 cr. 336 I'K) oGbekToM 3aj0roBOro IipaBa MOIYT ObITh 00s13aTelbCTBEHHBIE IIpaBa
(HampuMep, 10 <«Oe3MOKYMEHTapHBIM LIEHHBIM Oymaram»), HO B CWJIy OTCYTCTBMS TaKOrO YKa3aHWUSI Ha
«0e310KyMEHTapHbIe LIEHHbIE OyMaru» iaxe 1Mo BOJIE YYaCTHUKOB MPABOOTHOLIEHUS HEBO3MOXHO yYCTAHOBWTH
WHOE BEIIHOE TIpaBO (HalpuUMep, CEPBUTYT). B 3ToM cocToWT msTas 4YepTa BEIIHBIX IIpaB, TPAaTUIIMOHHO
WTHOpUMpYeMasli B OTEYeCTBEHHOU JuTeparype. MeXIy TeM NaHHBII NMPU3HAK BEIIHBIX IpaB Haubojee YeTKO
OTTPAaHWYMBAET UX OT 00S13aTEILCTBEHHBIX TTPAB.

CyMMUpys U3TOKEHHOE, MOXXHO CKa3aTh, YTO

GCWHBIM NPAGOM A6AAeMCA abcoalomuoe CyGoeKmueHoe 2pa)coanckoe npaeo auua, npedocmasisiouiee emy
603MOMNCHOCHb HENOCPEICMBEHHO20 20CN00CMEA HAO KOHKPEMHOI 6euwiblo I OMCMPAHEHUs Om Hee 6cex Opyzux auu,
3auuuaemoe CneyuaIbHoIMU 2PANCOAHCKO-NPABOGLIMU UCKAMU.

TakuM 006pa3oM, BeIIHBIE IIpaBa IIOJIYYalOT CBOI, OCOOBIA MPAaBOBO peXMM, OTIMYHBIA OT pexkUMa HX
TPAIULIMOHHOIO <«aHTUIIOAA» — O00S3aTeJIbCTBEHHBIX MpaB. [IPpUMHATO CYMTATh, YTO pAa3IUYMe BEIIHBIX U
00513aTe/IbCTBEHHBIX IMPaB HMMEET MCTOPUYECKME KOPHU B CJIOXMBIIEMCSI €lle B PUMCKOM YaCTHOM IIpaBe
pa3IUUMU «BELIHBIX» (actio in rem) M «IMYHBIX» (actio in personam) MCKOB, T.€. OOYCJIOBJIEHO OCOOCHHOCTSIMU
3aIIMTHl 3TUX TpaB. OmHAKO B HaIllEM IIpaBe 3TO pa3inyre, K COXAJICHUIO, CYIIECTBEHHO HUBEIMPOBAHO
3aKOHOM, JOITyCKAIOIINM TPEIbsIBICHUE BEIIHO-TIPABOBOIO MCKa CyObEKTaMU HE TOJBKO BEIIHBIX, HO U psiaa
0bs13aTenbcTBeHHBIX mpaB (cT. 305 T'K)!.

ITo o6beKkTaM, a TakKe 10 COAEPXKAHMIO M CITOCO0aM 3alllUThl BEITHBIE ITpaBa OTIMYAIOTCS M OT aOCOIIOTHBIX
110 CBOCH IOPUAMYECKON NPUPONE HMCKIIOYMTEIbHBIX NPaB, O(GOPMISIOIINX OTHOIICHUS <«MHTEJIEKTYaIbHOM
COOCTBEHHOCTH»!, M1 OT OTHOCHUTEJIBHBIX KOPNOPATHUBHBIX MpaB, 0DOPMIISIOIINX KOHKPETHBIE CBA3U YYaCTHUKOB
IOPUANYECKOTO JIMIIA IPYT C IPYTOM U C CO3MaHHOM UMM KOPIOpalneii.

3. OO0bBeKTHI BeUIHBIX NPaB

[lo o6memy mpaBWIy OOBEKTaMHM BEIIHBIX IIPAB IIPM3HAIOTCS TOJILKO BeHIM, IIPWUYeM HHIHBHIYAJIbLHO
onpeneieHnbie. OObEKTOM 00513aTeIbCTBEHHBIX IIPaB MOTYT OBITh M BEILU, ONpeAe/icHHbIE POAOBBIMM IIPU3HAKAMU
(00s13aTeNIbCTBO MOCTABUTD OIPEACIICHHOE KOJIMIECTBO OJHOPOMHBIX TOBAPOB), U JaXKe YacTh BeIIW (HAIIpuMep,



NMpY HaillMe KOMHAThl WM €€ 4YacTu (KOWKM) Ha BpeMs AaYHOIO WJIM KYpPOPTHOTO ce30Ha Jubo B ciaydae
M3BECTHOTO 00513aTENIbCTBA IIEKCITMPOBCKOTO TepOsT «OTAAaTh TMOJIAPCTBA 32 KOHsI»). [l BEelIHBIX TIpaB Takas
CUTyalMsl UCKITIOYaeTcs, 10O JaHHbBIE aOCTpaKTHBIE OOBEKTHI HE MOTYT HAXOAWTHCS B UYbeM-JIMO0 KOHKPETHOM
BJIaJleHUU U CTaTh IIPEAMETOM XO3SIHCTBEHHOTO TOCITOACTBA?.

BMmecrte ¢ TeM pa3BUTHE MMYILECTBEHHOTO 000pOTa MPUBEJIO K TOMY, YTO OOBEKTaMU psifa CAEJOK Terepb
SIBJISTIOTCSI HE TOJIbKO OTHENbHBIE BEIIW, HO W IIeJIble UMYHIECTBEHHbIe KOMIUIEKChbI (HarmpuMep, UMYIIECTBO
MPEANPUITUS), B COCTAB KOTOPBIX HAPsSIIy C BEIIAMU BXOJST Tak>Ke UMYILIECTBEHHbBIE TIpaBa U AaXe 00SI3aHHOCTU
(monrm) ux BiagenblieB. Kpome Toro, mMyinecTseHHble npaBa (HarpuMep, yA0CTOBEPEHHbIE «0e3M0KyMEHTapHBIMU
LIEHHBIMU OymMaraMu») cTaju OObEKTOM TaKUX CAEJIOK, KOTOPhIE paHee COBEPILIATUCH JIUITh B OTHOIIIEHUH Bellle
(IIOroBOPOB KYILTM-TIPOJAXHU, 3aJiora U 1p.). Takoe MosoXeHne WHOTIA MPUBOAUT UCCIEA0BATENe K BBIBOIY O
BO3MOXHOCTH MPU3HAHUS MpaBa COOCTBEHHO-CTU (WJIM IPYToro BELHOIO MpaBa) Ha 00s3aTebCTBEHHbIE IpaBa,
4YTO B CBOIO OYEPENb BbI3bIBAET COMHEHMSI B COXPAHEHUM CBOETO 3HAYEHUSI 3TUM BaKHBIM MPU3HAKOM BEIIHBIX
MpaB 1 B LIEJIOM B HEOOXOAUMOCTU NAJIbHEHIIIET0 UCMOJb30BaHUs 3TON TPAAUIIMOHHON I'pa’kAaHCKO-TIPaBOBOM
KaTerOpuH.

OnHako TpakTUYECKUE TOMBITKU MpPeHeOpexXeHUs CcrneuupuKoil BeIIHbIX IpaB HEU30EXHO BeOyT K
HETAaTUBHBIM TOCJIEACTBUSIM. Tak, IPUMEHEHUE BEIIHO-TPABOBOTO CMOCO0a 3alllUThl B BUAE MCKa 00 <«UCTpe-
OoBaHMU» (BO3BpPALIEHUM B HAType) Oe3MOKYMEHTApHBIX aKIIMi, HAaXOASIIIMXCS Y HE3aKOHHBIX BIAJENblIeB, BO
MHOTHUX CJTy4asiX OKa3bIBaeTcsl 0e3pe3ysibTaTHbIM: TaKUe aKIUK, JaXe PACCMOTPEHHbIE B KaYeCTBE «OeCTENeCHBIX
Bellleii», He Oyay4d WHIWBUIYATbHO OMNPEACIEHHBIMU OOBEKTAMM, CMENIWBAIOTCS Ha CUYETEe MPUOOpPETATENs C
JPYTUMW aHAJOTMYHBIMUA aKIWSIMKM TOTO X€ O3MWUTEHTa, B CWJIy 4Yero MCKIYaeTcss BO3MOXHOCTh MX
MOCJEAYIOLIET0 UCTPeOOBaHNS IEPBOHAYATIBHBIM BiaaeablieM (COOCTBEHHUKOM), TaK KaK HOBBI MprUoOpeTaTeslb
BCETNa MOXET YTBEPXKOaTh, UYTO pedb UAET O APYTMX aKIMSX, BIIOJTHE 3aKOHHO MPUOOPETEHHBIX UM Y APYTOTO
OTUYXKIaTesl.

Takas cutyanusi sSIBAsIETCSl MPSIMBIM CJIEACTBUEM OTOXIECTBICHUSI CHauyana 3akoHomateneM (ct. 2 u 18
®enepanbHOro 3akoHa «O pbIHKE LIEHHBIX Oymar»), a 3aTeM M MPaBOMPUMEHUTENbHOI MPAKTUKOM MPaBOBOTO
peXuMa IeHHbIX OymMar Kak JOKYMEHTOB (MHIVBUIYaJbHO OINpEAeJeHHBIX Bellleil) U «0e3M0KYMEHTAPHBIX IEHHBIX
Oymar», B IeHiICTBUTEILHOCTH SIBJISTIOIIMXCS JIUIITL CITOCOO0OM (DUKCAIIMU COOTBETCTBYIOIIMX 00S13aTeIbCTBEHHBIX U
(nm) kopropaTuBHBIX TIpaB (cT. 149 I'K). 3adpukcnpoBaHHbIe TOJOOHEIM 00pa30M IIpaBa He MOTYT W HE JOJIKHBI
3alUINATECS  BEIIHO-TIPABOBBIMU CIIOCOOAMU, TIOCKOJBKY [JIsSi 3TOTO TpeAHA3HAUYEHBI 00513aTETbCTBEHHO-
MpaBoOBble (MCK O BO3MEIIEHUM MPUYMHEHHBIX YOBITKOB) JMOO OOIIEeNpaBoBble (MCK O MPU3HAHUU TIPaBa)
crocoObl 3amuThl. He caywaitHo, Hampumep, B cuiy 1. 4 cT. 454 I'K K OTHOILIEHUSIM TIO BO3ME3THOMY
OTUYXIEHUIO (ITepeX0y) NpaB HOPMBI O KYIUJIe-MPoaaxe Belleil TPUMEHSIOTCS, TOIbKO «€CJIU UHOE HE BBITEKAET
W3 COIEpXKAHUS U XapaKTepa 3TUX TIPaB».

Kak yxe orMmeuanoch paHee!, TIpM MCUE3HOBEHUM JOKYMEHTapHOW (opMbl Hcye3aloT M (YHKIIWH,
TPaIULIMOHHO MPUCYIINE [IEHHBIM OyMaraM: OHU MEPEXOAST K NEMO3UTAPUSIM, C KOTOPBIMU (KaK U ¢ 00sSI3aHHBIMU
II0 TaKUM <«LIEHHBIM OyMaram» JIMLAMM) «O0Jamarein» «0e3MOKYMEHTApHBIX LIEHHBIX OyMar» HaXoIsTcs B
00513aTeIbCTBEHHBIX OTHOIIEHUAX. OJHAKO MPOUCIIENIIAs 3aMEHA BEII[HBIX OTHOIIEHUI 00513aTeIbCTBEHHBIMU, K
COXaJIeHUI0, HE YUYUTHIBAETCSI HU 3aKOHOAATEILCTBOM O IIEHHBIX OymaraXx, HM IPaBONPUMEHUTETbHON
IPAKTUKOM.

Yro e KacaeTcs HaxOXIeHUsI TpaB B COCTaBe MMYIIECTBEHHBIX KOMIUJIEKCOB — OOBEKTOB IIpaBa
COOCTBEHHOCTH WJIM JPYTUX BEILIHBIX MPaB, TO CIEAYET UMETh B BUAY YCJIOBHOCTb Takoi kBanudukanuu. [Tpexne
BCETO «MMYIIIECTBO» OOBIYHO COCTABJISIET ENUHBIN KOMIUIEKC JIUIIb IS nejeil 000poTa, T.e. B 00513aTeIbCTBEHHBIX
OTHOIIEHUAX (HampuMmep, MpU COBEPIIEHUU CAEJOK IO MpoAaxe WIM apeHae NMPEeAnpusaTusi) Jubo B ciaydasx
YHUBEPCAJIBHOTO TpaBoNpeeMcTBa (MPU MPEKPAIEHUU CYIIECTBOBAHUS OMHOTO W3 CYOBEKTOB B CUTyallU
peopraHu3aliv OpUIAYECKUX JIML WJIW HacJAeJAOBaHWS TMOCJIe CMEepTH TIpaxmaHuHa). Tak, TMaeBble
WHBECTUIIMOHHBIE (DOHABI BBICTYIAIOT B KAYECTBE €AMHBIX MMYIIECTBEHHBIX KOMIUIEKCOB TOJBKO KaK OOBEKT
JIOrOBOpPA TOBEPUTEIBHOTO YIIPABIECHNS, 3aKJII0YaeMOI0 UX COBJIaAe/IbIIaMU C YIIPABIIOLICH KoMIaHueit'. DTo xe
OTHOCUTCSI U K MPEANpPUSITUIO KaK MMYIIECTBEHHOMY KOMIUIEKCY, BBICTYMAlOIIEMy B KauyecTBE €IWHOMN
HenuxkumMoil Bemu (m. 1 cr. 132 TK) npu ero mpomaxe u apeHme. [Ipy HemocpeaCTBEHHOU 3KCIUTyaTalluu
(MCOJIb30BaHUU) MMYIIECTBA TMPEANPUSATUS €r0 COOCTBEHHUKOM (CYOBbEKTOM WMHOIO BEIHOTO TpaBa), T.e. B
CTaTUKE WMYIIECTBEHHBIX OTHOIIEHWI, Cpa3y e BBISBISIOTCSI OCOOCHHOCTH TIPABOBOTO PEXMMA OTIEIBHBIX
COCTABJISIOIINX €T0 OOBEKTOB.

Bornee Toro, maxe mpu mepemaye TaKUX KOMITJIEKCOB UNO actu (Mo OMHOI, €MWHOI CHeNKe), HalpuMep Mpu
MpoJaxe WM apeHie MPEANpUsiTUsI, Mepexol MpaB Ha KaXIbli U3 COCTaBJSIIOIIMX UX OOBEKTOB BCE PABHO
OCYILIECTBIISIETCSI C COOJMIONEHWEM OCOOEHHOCTEld MX IIPaBOBOTO peXuma, T.€. CIHEeHUMUKKA BEUIHBIX WU
00513aTeIbCTBEHHBIX (2 TaKXKe MCKIIOUMTEIbHBIX M KOPIOPaTUBHBIX) MpaB. UMEeHHO MO3TOMY 37eCh TpedyeTcs



COCTaBJIEHUE CIIELMAJIbHBIX aKTOB MHBEHTApM3allMyd M Iepegayd ummyiuectsa (cr. 561, 563, 659, 664 T'K), B
KOTOPBIX TICPCUMCIIAIOTCS (T.e. WHOWBUAYATU3UPYIOTCS) BCE OOBEKTHI, COCTABIISIONINE COOTBETCTBYIOIIMIA
KOMILIEKC, BKJTIOUasl BEIIIH, IpaBa v JOJITH.

Tem cambIM (haKTHUECKM pean3yeTcss JaBHO U3BECTHBIN Pa3BUTHIM €BPOMEHCKUM ITPABOIIOPSIKAM MPHHIHUII
cnemuamm3anuu (Speziali-taetsprinzip, Bestimmtheitsgrundsatz), cornacHo KOTOpoMy BelLlIHOE MpaBo, B OTJIUYUE OT
00513aTeIbCTBEHHOI0, MOXHO YCTaHOBUTb TOJIbKO Ha OTHEJbHbIE ONpedeeHHble Belld, HO HE Ha MX
COBOKYyNHOCTM!. DTOT MNPUHUUI [OEHCTBYET [ BEIIHBIX IpaB M HE paclpocTpaHsiercs Ha cdepy
00513aTeTbCTBEHHBIX OTHOIIEHUI (TIOCKOJIBKY TPEAMETOM CIEJIOK MOTYT OBITh M COBOKYITHOCTU Belled —
«IMYIICCTBEHHBIC KOMIUICKCHI»).

JlaHHoe TI0JIokeH1e OOBIYHO He YUYMTBHIBAETCS MPU IOMBITKAX OOBSIBIEHUS 00BEKTOM IMpaBa COOCTBEHHOCTH
KOHKPETHOTI'O JIMLIA «MMYILECTBa B 1ieJoM». C BEIIIHO-IIPAaBOBbIX MO3ULIMI 3TO, CTPOr0 TOBOPSI, HEBO3MOXHO, 100
MPaBOBOI pPeXUM KOHKPETHBIX OOBEKTOB, COCTAB/SIONIMX HMYIIECTBO («COOCTBEHHOCThb») JIMIIA, B
JeCTBUTENbHOCTH paszandeH. ClienoBaTebHO, HaXOXIEHWE B COCTaBe MMYIIECTBA ONPeAeIEHHOTO JIMIIAa ero IpaB
1 OOS3aHHOCTEM HE OTMEHSICT M He M3MEHSCT BEIIHO-TIPABOBBIX ITOAXONOB. MMylecTBeHHBIC IIpaBa B
OTCUYECTBEHHOM TIIPABOIIOPSIIKE TMO-TIpEeKHEMY He MOTYT M HE HOJDKHBI pPacCMaTpUBaThCsI B KadecTBe
CaMOCTOSITEJIBHBIX OOBEKTOB BEIIHBIX ITpaB (MCKIIIOYACTCS CUTYyalus IIOSIBJICHUSI «IipaBa (COOCTBEHHOCTH) Ha
MpaBo»).

Takum 06pa3zoM, 0COOEHHOCTH BEIIHBIX ITPaB COXPAHSIOT KaK TEOPETUUYECKOE, TaK U MPaKTUIECKOe 3HAaUCHUE.
[TosyyuBIIMEe M3BECTHOE PACIIPOCTPAHEHUE B COBPEMEHHOM JTUTEPAType YTBEPXKIECHUS O TOM, UTO «OOJIbIIMHCTBO
IPaXIAHCKMX TIPABOOTHOIICHUI SIBISIIOTCS CMEIIAHHBIMM — BEITHO-00S3aTeIbCTBEHHBIMIU» M UYTO «IIPaBO
COOCTBEHHOCTH MMEET 0OBEKTOM HE TOJIEKO BEIW, HO W MIPaBa»2, HE YYUTHIBAIOT TOTO OOCTOATENLCTBA, YTO BEIIN
U UX COBOKYITHOCTH SIBJISIIOTCSI OOBEKTaMU KaK OTHOILICHUM MPUCBOSHMS (CTaTUKKM UMYIIIECTBEHHBIX OTHOIIICHMUIA),
TaK U OTHOIIEHUI oOopoTa (IMHAMUKU WMYIIECTBEHHBIX OTHOIIEHWI), UMEIOIIMX Pa3IWYHbIA IpakaaHCKO-
MpaBoBOii pexuM. B mepBoM cilyyae OHM CTAHOBSATCS OOBEKTaMU BEIIHBIX IIpaB, a BO BTOPOM —
00513aTeIbCTBEHHBIX. [1pM 5TOM M TOJNBKO B Ka4eCTBE OOBEKTOB 0053aTeILCTBEHHBIX TIPAaB MOTYT BBICTYITATh KaK
Beln (B TOM YHCJIE OIpeaesieHHBIC pOIOBBIMU, a HE MHIUBUAYAIbHBEIMY IIpU3HAKAMHU), TaK U IIpaBa TpeOOBAHUSI
WIA TIOJIb30BaHMUs BellaMM. [1osiBIeHMEe TaKMX IIpaB B POJIM OOBEKTOB APYruX (BEIIHBIX) ITpaB (KOHCTPYKIIUS
«IIpaBO Ha IIPaBO») 3[IeCh NCKITI0UAeTCs: 00s3aTeIbCTBEHHEIE TIpaBa, B OTJWYME OT BEIIHBIX IIPaB, HE B COCTOSIHUU
00ecreynTh YIpaBOMOUEHHOMY JIMIy HEIOCpeACTBEHHOe (0e3 AeHCTBUiA 00S3aHHOTO JIMIAa) TOCIOACTBO Hal
BeIIIbIO.

4. Buabl BelHbIX MpaB

Kareropueii BelIHbIX TIpaB OXBAaThIBAIOTCSI:

e BO-IIEPBHIX, NPaBO COOCTBEHHOCTH — HamboJIee IMMPOKOE IO 00beMy IMPaBOMOYMI BEIIHOE MPaBO, MPEIOCTABIIAIONIEe
YIIPaBOMOUEHHOMY JIUIy MaKCHUMaJbHble BO3MOXHOCTU WCMOJIb30BaHUSI TIpUHAMIEXKallero eMy umyllectBa. OHO
SIBJISIETCS. OCHOBHBIM, HanboJiee BaXKHbIM, HO HE €IMHCTBEHHBIM BELITHBIM ITPABOM;

® BO-BTODBIX, BKJIIOUAIOTCS MHbIC, OrPAHHYEHHBIE (IO CPAaBHEHMIO C COepXKaHUEM ITpaBa COOCTBEHHOCTH) BelIHbIE MpaBa
(10 TpaAULIMU HEpeIKO Ha3biBaeMbIe TaKXKe jure in re aliena — «IpaBa Ha uyxkue Bellu»). [logasisioliee 60JIbITMHCTBO
OrpaHUYEHHBIX BEIIHBIX ITPaB CBSI3aHbI C UCIOIb30BAHUEM 3eMEJIbHBIX YYACTKOB M APYTMX 00bEKTOB HEABHAKUMOCTH U B
CHJIy 3TOTO TIOAJIEXAT TOCYAAPCTBEHHO# perucTpamuu. VX TIpuMepoM SIBJISIIOTCSI CEPBMTYTHI, M3BECTHbIE MHOTUM
MpaBOIOPsIIKAM CO BpeMEeH PMMCKOTrO YaCTHOTO TpaBa.

He06omblias rpymnna BelHbIX MpaB MpuU3BaHa 00CIYyKMBATh TJIaBHBIM 00pa3oM MOTPeOHOCTU UMYILIECTBEHHOTO
000poTa, B CBSI3M C YeM B OTEUYECTBEHHON JIUTEpAType UX HEPEAKO MPUUYUCISIOT K 00s3aTeIbCTBEHHBIM, a HE
BEIITHBIM IIpaBaM JIMOO TOBOPSIT 00 UX «CMEIIaHHOI» («BEIITHO-00s13aTeIbCTBEHHO» ) mpupoe. Peub maeT mpexne
BCErO O 3aJI0r0BOM MpaBe, KOTOPOE CO BPeMEH Ipeablaylieii KoguduKaluy IpaxX1aHCKOTo mpapa 60-X IT. IIPUHSITO
paccMaTpuBaTh He KakK Bell[HOE MpaBo, a KaK Croco0 obecrieueHUsl Haljiexalllero MCIOJHEHUs 00sI3aTebCTB.
Kpome Toro, o0BbeKTOM 3ajora MOTYT OBbITh HE TOJBKO BEIlM, B TOM 4YHUCJIE ABMKUMBbIE, HO U HEKOTODbIC
UMYILECTBeHHbIE (00513aTEIbCTBEHHBIE) TTpaBa.

HakoHel, B oTeueCTBEHHOM MPaBOMOPSIAKE B TEePUOJA TOCHOACTBA IJIAHOBOM 3KOHOMMKHU TOSIBWIMCH U
pPa3BUBAIUChL BElIHbIE MpaBa, IpU3BaHHbIE OMOPMIIATH B JIOCTATOUYHONW MEpPE YCJIOBHYIO HMYILECTBEHHYIO
000C00JIEHHOCTh TOCYIaPCTBEHHBIX U MHBIX YHUTAPHBIX MPEATIPUITANR U YUIPEXKICHUN — IOpUANYECKUX JIUL, He
SIBJISTIOIIUXCSI COOCTBEHHUMKAMM 3aKpEIUIEHHOTO 3a HUMM uMylecTBa. IlpaBa omepaTMBHOro ympaBjieHHS H
XO0351iiCTBEHHOT0 BeJeHHs MMYILIECTBOM YUYpeAUTeasI-COOCTBEHHUKA COXPAHSIOTCS B HbIHEIIHE 3KOHOMUKE
MepPeXoAHOro TUIa BMECTE C HE MEHEee MCKYCCTBEHHbIMU OpPraHU3allMOHHO-IIPABOBLIMU (hOpMaMU IOPUANUECKUX
JIULL — HECOOCTBEHHUKOB, II03BOJISIA TOCAEAHUM CUMTATbCSl CaMOCTOSITEJIbHBIMU YYaCTHUKAMM TPakJaHCKO-



TPaBOBBIX OTHOIIICHUIA.

B poccuiickoMm TpaxmaHCKOM IIpaBe, B OTIMYME OT HEKOTOPHIX 3apyOeKHBIX ITPaBOIIOPSIKOB, B Ka4eCTBE
CaMOCTOSITEJIBHOTO BEIIHOTO WM WHOTO WMMYIIECTBEHHOTO IIpaBa HE BHIIEISCTCS NPaBO BJIANEHHS BEIIBIO
(umy1iecTBoM). B HallleM mpaBe OHO TPaaUIIMOHHO pacCMaTPUBAETCS TOJBKO B KAYECTBE MPABOMOYHSA (COCTaBHOM
YacTH) ONpeneeHHbIX BEIIHBIX 1 00513aTeIbCTBEHHbBIX IIPAB, HE UMEIOIIET0 CAMOCTOSITEIbHOIO 3HAYCHMSI.

B puMckoMm mpaBe BiajgeHUEe Bellblo (POSsessio), KaK M3BECTHO, CUMTAJIOCh HEOOXOAMMON MpearnoChLIKOM
HaJIM4us MpaBa COOCTBEHHOCTH Ha Hee. Pa3BUTHIN MMYIIECTBEHHBI 000POT TakKe MOTPeOOBa I0PUIUIECKOTO
MpU3HAHUS ()aKTa BAAJAEHUS BEIbIO, B PE3yJIbTaTe KOTOPOTO U ee (haKTUIeCKUii (OECTUTYIbHBII) BIaaenell npu
OTIpeIeIEeHHBIX YCIOBUSIX MOT OBl TIOJIyYUTh IPABOBYIO 3AIIMTY CBOETO BJIAJICHUS 1 UCITOIh30BaTh BElllb B 000pOTE.
OTUM OOBSICHSIETCS TOSBICHUE HOPM O TPU3HAHUU BIafeHUs «(paKTUuecKoil BIacThio Ham Bemipio» (§ 854
I'epMaHcKoOro rpaxmaHcKoro yioxeHus; . 1 c¢t. 919 IIBeiiiiapcKoro rpakIaHCKOro Kouekca).

B poccuiickoM rpaxxmaHCKOM IIpaBe KakK IO PEBOJIOLIMU, TaK M B HACTOsIee BpeMsl IeWCTBYIOT MpaBuja O
3ammre pakrudeckoro BiaageHus (. 2 cr. 234 'K P®), HO KaK TaKOBOe OHO He IPU3HAETCsS 0COOBIM BELIHBIM
npaBoM. Bmecte ¢ Tem 3ammra akTa BiameHUsI C TOMOIIBIO MpaBa MPUAAET €My W3BECTHOE IOPUANYECKOe
3HauYeHWe, XOTS BJIQJICHHE M He TIpeBpalllaeTcsl B CAMOCTOSITEIbHOE BelllHOe MpaBo'. Peub uaer numib 06 ocoboit
«I0CCeCCOPHOIi» BIANETbYECKOH 3aImmMTe, C MOMOIIBIO KOTOPOM OXpaHseTcs caM (hakKT MPUHAIUICXKHOCTH BEIINU
OMnpeAeeHHOMY JIMILy, B MPUHLIUIE OE30THOCUTENIBHO K HAMYHMIO Y HEro Kakoro-iubo mpasa Ha Hee!. D10
MOJIOKEHUE TPAAMIIMOHHO OTJIMYAET <«ITOCCECCOPHYIO» BJIANENbUECKYIO 3alllUTy OT OPYroil pa3sHOBUIHOCTU
BJIAJIEJTbUYECKOM 3aIUThl — <«IIETUTOPHOM», TIpeaIioiaralonieii qoKa3aTeJbCTBO TpaBa Ha CIIOPHYIO Belllb, T.€.
3aKOHHOCTH, IIPAaBOMOYHOCTH BJIaJICHUS.

CrnemyeT HaITOMHUTD, YTO U B PUMCKOM IIpaBe CaMOCTOSITEIbHBIM MHCTUTYT BIAICHUS TaKKe CIIYXKIII IIPEXIe
BCETO IS TIPEAOCTABJIICHUS BIANEAbYeCKO 3allUThl HE TOJBKO 3aKOHHBIM COOCTBEHHHMKaM, HO H
JIOOPOCOBECTHBIM M (haKTUUECKUMM BjaaeibliaM Bellleil. «/epxarelsiM» Xe 4yXHUX Bellieii B CHJIy JOroBopa,
HalpyuMep apeHAaTopaM WIM XpaHUTEISIM, BEIHO-MPaBOBOM (BIadeIbYeCKOil) 3aIllUMThl HE IPEIOCTaBIISLIOCH.
PacnipocTpaHeHre Ha HUX BJIaJeIbYECKON 3alIUTHI BIIEPBBIE TIOCIEN0BaJIO0 JuIb B KoHIle XIX B. B 'epMaHcKOM
IpaXkIaHCKOM YJIOXKEHUU.

B oredyecTBEeHHOM TpaXHaHCKOM TipaBe TPU3HAHWE BIAJCHUS TPABOMOYMEM psila WMYIIECTBEHHBIX
(rpaxkmaHCKUX) TIpaB, B TOM YHCIIe 00513aTeIbCTBEHHBIX (HAIpUMep, TpaB apeHIaTopa WM XpaHUTENIs BEIIN), -
MPUBEJIO K MPU3HAHUIO CYOBEKTOB 3THUX IIPaB 3aKOHHBIMH BJIAEIbIIAMI COOTBETCTBYIOILIETO MMYIIIECTBA (BEILEii) C
MPeIOCTaBICHUEM UM BEIIHO-IIPaBOBOM (BIamelbuecKoil) 3alIuThl. Pasymeercs, 3Ta 3aliuTa HOCUT NETHTOPHBIIA,
a He IOCCECCOPHBbIA XapakTep, MO0 peuyb UAET O 3aKOHHOM BJIAJACHUM YYXXMMM BelllaMu, OCHOBaHHOM Ha
OTpeIe]ICHHOM IOPUINIECKOM TUTYJIE, HATMIME KOTOPOTO U CITY>KUT OCHOBAaHMEM TS €€ TIPEeIOCTaBIICHMS.

ITpumedareibHO, YTO MOPEBOJIOLMOHHOE POCCUICKOE TpaBO, TMpPU3HaBasi CYOBEKTOB JOTOBOPHBLIX IIpaB
«IIPOM3BONHBEIMU BJIaAeIbllaMi», TeM He MEHee HE HaBajl0 MM BEIIHBIX («BJIAIETbYCCKUX») HCKOB IIPOTUB
cobctBeHHMKa (cp. cT. 691, 693 1. X 4. 1 CBoma 3akoHOB Poccuiickoit ummnepun u ct. 884, 886 mpoekra
I'paxnanckoro ynoxenus). [K PCOCP 1964r. B cr. 157 BnepBble MpedOCTaBWI IPABO JIMIY, BJaAclOLIEMy
BElllbI0 B CHJy JAOroBopa («IepxXarTeaio»), MNPeabsBIsITbh BELIHO-IPAaBOBble MCKM K TPEeTbUM JHUIAM, a
nevictyommii 'K P®, ciemys mpuHATBIM paHee 3aKOHaM O COOCTBEHHOCTH, JOMYCTWJI TPENbSBICHUE TaKUX
HCKOB K camMoMy coOctBeHnuky (ct. 305)!. Takum 00pa3oMm, MaHHBIM pelIeHMEM MBI O0SI3aHBI COBPEMEHHOMY
rpaXaaHCKOMY 3aKOHOAATEIbCTBY.

B pesynbrare 3TOrO0 BiameabliaMy Bellledl CUMTAIOTCS CYOBEKTbl HE TOJBKO BEIIHBIX, HO M MHOIUX
00513aTeIbCTBEHHBIX MpaB. B CBSI3M ¢ 3TUM OHM MOJy4YaloT M BEIIHO-IIPABOBYIO 3allIUTy CBOMX MpaB MPOTUB BCEX
TPETbMX JIWII, BKJIIOYas Jaxe COOCTBEHHMKA BellM (Kak, Harpumep, apeHmarop). CleiacTBueM TaHHOTO
MTOJIOXKEHUSI CTaJIM U3BECTHOE CMEIIeHNE TPaskIaHCKO-TIPABOBBIX CIIOCO00B 3alIUTHl PA3IMUYHBIX NMYIIECTBEHHBIX
TpaB M BbI3BaHHAs 3TUM (haKTUUecKas yTpara 3HaYeHUsI TPaXKJaHCKO-TTPABOBBIX OCOOEHHOCTE! 3allIMTHI TIpaBa B
Ka4yeCcTBe ero KBaau(pUIIMPYIOIIeTro Mpru3HaKa (ITO3BOJISIIONIETO pa3rpaHMYMBATH BEITHBIC M 00S13aTeIbCTBEHHBIC
npana).

OnHako BJaJeHHe KaK 3JieMeHT (MpaBoMoOYKe) JOrOBOPHOro (0053aTeIbCTBEHHOIO) NMpaBa 3alllMIIACTCSI BEIHO-
MPaBOBBIM (BJIAACTBYCCKIM ), IPUYEM TTETUTOPHBIM MCKOM JIMIITh OT ITOCSATATEeIbCTB TPETHUX JIULL, HE SBJISTIOIINXCS
CTOPDOHOII  COOTBETCTBYIOILIETO JOroBopa. Beab BiageHWe Belbl0 B paMKax 00s3aTeJIbCTBEHHOTO
TPaBOOTHOIIIEHUST, O€3 1IeJIN €€ OTUYKIESHUSI, CaMO 10 ce0e He MOXKET IMTOPOIUTh HUKAKMX BEIIHbIX TTpaB. [loaToMy
TaKOU BJIafesIell U TOIydaeT JIUIIb «IIPaBo 3alluIaTh (IIpaBaa, B CBOMX MHTepecaX) cepy IyzKoro (pakKTUIeCKOro
rocrioacTsax2. [1py HapylIeHUH Ke YCIIOBUIA TOroBOpa KOHTPAareHTOM-COOCTBEHHMKOM BJIafIeHKe, CTPOro roBopsl,
JIOJDKHO 3alllMIIAThCA TpeXIe BCero o0s3aTebCTBEHHO-TIpaBoBbiMU McKaMu (cT. 398 I'K), a He BelrHo-
npaBoBbIMU criocobamu (cT. 305 T'K).

B otnmaue ot 3T0TO (hakTHUEcKOe (DecTHTY/IbHOE) BiaeHue, 10 MeTKoMY Bbipakenwuio I'. JlepHOypra, «Bpemst



BO3BOJUT B TIPABO», M MTOTOMY (DaKTUIECKHMI BJiajesiel] 3alMIIaeT CBoe TOCTIONCTBO Hall BEIIbIO, KOTOPOE HENb3sI
CMEIIMBATh C BIaJcHUEM 4YyKOil BElbI0 B paMKax 00s3aTeIbCTBEHHBIX OoTHOIIeHMi!. I1o cBoeil opuanyecKoi
MIPUPOE TaKasl BaaesIbuecKasl 3allNTa SIBJISICTCS] HOCCECCOPHOI U yCTyIaeT TpeOOBAHUSIM TUTYIBLHBIX BIIAACIIBIICB,
OIMPAIOIINUXCS Ha BO3MOXKHOCTH TTIETUTOPHOM 3aIIUTHI CBOMX IIPaB.

Taxkum obpa3zoM, BiageHNe B POCCUICKOM MpaBe MpeacTaBisieT codoii nbo gakTuyeckoe (He IPUINIECKOE)
COCTOSIHHE, JIMOO dJIeMEHT (MpaBOMoOuMe) ApYrux (00s13aTebCTBEHHBIX WJIM BEIIHBIX) MpaB, HO He 0coboe,
CaMOCTOSITeJIbHOE BelllHOE MpaBo. BMmecTe ¢ TeM Takoe IMOJIOXKEeHHWE caMo Mo cebe HUMKaK He IMPEISITCTBYET ero
TPaKJaHCKO-TIPaBOBOW 3alIUTE.

§ 2. BemHoe npaBo u npucBoenre (COOCTBEHHOCTD)

1. CoOcrBeHHoOCTb (NPUCBOEHNE) KAK SKOHOMHYECKAS KATETOPUs

Beiinblie mpaBa TMPEeACTaBISIOT COOOH OCHOBHOW IOPUAMYECKUI CMOco0 odOopMIIEHUS SKOHOMUYECKUX
OTHOIIIEHUIT TipucBoeHusT (coOcTtBeHHOCTH). CriemoBaTebHO, 0€3 PacCMOTPEHUST MAHHBIX IKOHOMMWYECKUX
OTHOIIIEHUII HEBO3MOXHO TOHSTh U WX TMpaBoBoe oGopMIIeHUE, TPEXAe BCEro — MpPaBO COOCTBEHHOCTH KakK
OCHOBHOE BEIIHOE MPaBo.

TepMUH «COOCTBEHHOCTb» HEPEAKO YIMOTPeOJIsSIeTCS] B caMbIX pa3HOOOpPa3HbIX 3HaYeHUsIX. B ogHUX ciydasix
€ro MWCITOJIB3YIOT KaK CUHOHWM, SKBUBAJIICHT IOHATUMA <«MMYIIECTBO» WM <«BEIIM», TOBOps, HAIpUMEp, O
«Tepeaavye COOCTBEHHOCTU» WU O «ITPUOOPETEHUU COOCTBEHHOCTH». B Apyrux ciryyasx CUMTAIOT, YTO peub UIET O
Cyry0o 35KOHOMUYECKOM OTHOUIIEHWU, a UHOTAA, HAIIPOTUB, 3TO MOHATUE OTOXIECTBIISIOT C YACTO IOPUINIECKON
KaTeropueii — mpaBoM COOCTBEHHOCTH W T.A. B pesysbraTe 3TOMW MyTaHUIBI CKIAABIBAIOTCS OIIMOOYHbBIE TIPEN-
CTaBJICHUSI Y CTEPEOTUITBI OTHOCUTEIBHO COOCTBEHHOCTH — B YACTHOCTH, PACTIPOCTPAHEHHOE MHEHUE O TOM, YTO
9KOHOMUYECKUE OTHOIIEHUSI COOCTBEHHOCTU IOPUAMYECKU Bceraa ohOpPMIISIIOTCSI TOJIbKO C TMOMOIIbIO MpaBa
COOCTBEHHOCTH. MexXay TeM B B3KOHOMUYECKOM U IOPUAMYECKOM IOHUMAaHUU COOCTBEHHOCTU WMEIOTCS
CYLIECTBEHHBIE PA3INYNS.

CoOCTBEHHOCTh — 3TO, KOHEYHO, HEe BEIIM W HE MMYIIECTBO. OTO — OMNPEAeJICHHOE IKOHOMUYECKOE
((hakTHYECKOE) OTHOIEHHE, TTONBEPraeMoe MPAaBOBOMY O(GOPMIIEHUI0. DKOHOMUYECKOE OTHOIIEHUE COOCTBEH-
HOCTH,

® BO-IIEPBBIX, COCTOUT U3 OTHOLIEHHS JIMIA K UMYIIECTBY (MaTepuaJbHOMY OJiary, B TOM UYMCJIE K BEIllM) KaK K CBOEMY,
MPUCBOCHHOMY, KOTOPOE MOXHO HEIOCPEeICTBEHHO MWCIIOJIb30BaTh MO CBOEMY YCMOTDEHHIO M B COOGCTBEHHBIX
HHTepecax;

e BO-BTODBIX, BKJIIOYAET TAKXKE OTHOMIEHHE MEXKIY JIOAbMH [0 MTOBOAY MPUCBOSHHOTO MMYLIECTBA (MaTepHATbHBIX OJ1ar),
KOTOPOE€ 3aKJII04YacTCd B TOM, YTO JIMILY, ITPUCBOUBIIEMY UMYILIECCTBO, BCC APYIUEC JIMLIA JOJIKHBI HE IIPECIATCTBOBATL B
€ro CaMOCTOATECJIbHOM WCIIOJIb30BAHUU, Ooitee TOTO, HpI/ICBOI/IBH_II/Iﬁ UMYILIECTBO II0 CBOEMY YCMOTPEHHUIO MOXET
OTCTPAHATDb WM JO0IYCKATb APYTUX JIUIL K €0 UCITI0JIb30BaAHUIO.

IlepBoe 13 Ha3BaHHBIX OTHOILIEHWI, BbIpaXarolliee TOCMOACTBO JIUIA HaJl UMYIIECTBOM, PACCMaTPUBAETCST KakK
BellleCTBEHHAs CTOPOHA 3KOHOMMWYECKUX OTHOIIEHUIX coOCTBEeHHOCTU. BTopoe oTHOlIeHUe, oTpaxkatoliee
OTCTpaHEHUE BCEX JPYTMX JIMIL OT YyKOTro, MPUCBOCHHOTO UMYIIIECTBA, COCTABIISIET OOIECTBEHHYIO (COMMAIbHYIO)
CTOPOHY 3TUX OTHOIICHUIA!.

[TpaBo odopmitsieT 06e Ha3BaHHBIE CTOPOHBI SKOHOMUYECKUX ((haKTUIEeCKUX) OTHOIICHU COOCTBEHHOCTH: U
OTHOILIEHUSI MEXIy JIIOIbMM T1IO0 TIOBOAY WMYIIECTBA, JaBasi BIAAEIblly BO3MOXHOCTU 3allUThl OT
HEOOOCHOBAHHBIX MOCATAaTENIbCTB WHBIX (TPETbMX) JIUI, WU €ro OTHOUIEHWE K TPUCBOCHHOMY WMYILECTBY,
omnpenensisi BO3MOXHOCTM W TPaHULBI €ro J03BOJIEHHOIO HCMOJb30BaHUs. B mepBoMm ciydae mposiBisieTcst
a0COIIOTHBII XapaKTep BEIIHBIX MPAaBOOTHOIICHUI, B TOM YHMCJIE IMPAaBOOTHOIIIEHU cOOCTBeHHOCTH. Bo BropoM
cJlydae pedyb UIET O COAEePKaHUM U PEaTbHOM 00beMe MPaBOMOUHii CyObheKTa MMYIIIECTBEHHOTO TIpaBa (B TOM YUCIIe
cobcTBeHHUKA). Takum obpa3om, TipaBoBass ¢opMa  OTHOIIEHUU COOCTBEHHOCTH  (TIPMCBOEHUS)
TIPENOTPENESIETCSI MX 9KOHOMUUYECKUM COJEPKAaHUEM.

Crenyer OTMETUTb, 4TO TpoOJIeMaTUKe MOJUTIKOHOMUYECKON TPAKTOBKM KAaTErOpPUM <«IIPUCBOEHUE», €€
CBSI3W C ITTOHATUSIMM <«OOILECTBEHHOE ITPOM3BOACTBO», <«IIPOU3BOJACTBEHHBIE OTHOILUECHUS» W YITyOJIEHHOMY
aHaJIM3y WHBIX 3KOHOMMYECKMX KaTeropuii paHee OTBOAWIOCH HEMaJO MeCTa B IpaXJaHCKO-TIPABOBOU JUTeE-
parype!. OmHaKO ST TPAKIAHCKOTO TIpaBa BIOJHE JOCTATOYHO OTPAHUYMTHCS PACCMOTPEHUEM SKOHOMUYECKHX
OTHOIIIEHU!I COOCTBEHHOCTU KaK (haKTHYECKUX OTHOMIEHWiI NPUHAMJIEXKHOCTH (MPUCBOEHHOCTH) KOHKPETHOTO
HUMYLIECTBA, COCTABJISIIOIINX TTPEIMET IMPABOBOTO PETYIUPOBAHUSI, U HE YIITYONAThCS B TPAKTOBKY COOCTBEHHOCTU
KaK COBOKYITHOCTH MPOU3BOJCTBEHHBIX OTHOLLIEHU I, OCTABUB €TI0 MOJIUT3KOHOMUH.



TaxuMm 006pa3oM, 3KOHOMUUIECKOE COJepKaHNe OTHOIIEHW COOCTBEHHOCTH 3aKJII0YACTCsI, BO-TICPBHIX, B TOM,
YTO JIMIIO IIPHCBaBacT HEKNE MaTepHalbHEIC 0j1ara (MMYIIECTBO, BEIIN), KOTOPBIE TEM CAMBIM OTIYXKIAIOTCS OT
npyrux jmil. OdeBHIHAST CYTh HNPHCBOEHHSA 3aKJTIOYACTCS B OTHOIICHWM K TIPHMCBOCHHOMY MMYVIIECTBY KaK K
cBoeMmy. [Ipu 3TOM MpUCBOEHUE KAKOTO-TO MMYILECTBA (BEIIM) OJHUM JIMIIOM HEU30eKHO BJIEUET OTYYKIEHHe
5TOr0 HMMYyIIECTBA OT BCeX IOPYIuMX JMI, MHauye IIPUCBOCHUE TepseT BCsAKUi cmbica. [losTtomy, Hampumep,
MPOBO3IJIAllaBIIMECS Y HAC MOMBITKM «JIMKBUAALMU BCEOOIIETO OTUYKIECHUS OT CPEICTB MPOU3BOJACTBA» WM €Il
OT KaKoro-anbo umylilecTBa — 6eCCMbICINIA, MO0 KOHKPETHBIE Bellld HE MOTYT ObITh OMHOBPEMEHHO MPUCBOEHBI
BcemMu. C 3TOil TOYKM 3peHUs JI00ast COOCTBEHHOCTh (IIPUCBOCHME) SIBISIETCS YACTHOM, TaK KaK Oo(opMIIsIeT
MPUHALJIEXXHOCTh KOHKPETHBIX BeIE KOHKPETHBIM JIMLIaM (CyObeKTaM), B TOM YucC/ie, HallpuMep, rocyaapCTBy,
ITOCKOJIBKY ITOCIIEIHEE KAK CAMOCTOSITENTEHEIN CYOBEKT B 3TOM CMBICJIE TIPOTUBOCTOUT BCEM JAPYTUM CYOBEKTaAM?.

BO-BTOpLIX, IIPUCBOCHUE MMYIICCTBA CBA3aHO C OCYIICCTBJIICHUEM HaJl HUM X035iCTBEHHOTO (SKOHOMH‘ICCKOTO)
rocnoacrea, T.€. C UCKJTIOYUTEIbHOM BO3MOXHOCTBIO Jima, NpruCBOUBIIETO KOHKPETHOC MMYLIECTBO, IO CBOEMY
YCMOTPCHUIO pC€IIaTb, KaAKUM 06p330M HCITIOJIB30BATh 3TO MMYIIECTBO. an/I 9TOM TAaKO€ JIMIIO PYKOBOACTBYCTCA
COOCTBEHHBIMU HHTEpecaMu, a HE YKa3aHUSIMM MHBIX JIML, HallpuMep OpPraHOB TOCydapCTBa, OIpeaessis
HaIpaBJeHUs UCMHOJb30BaHUSI CBOET0 MMYIIECTBA (KaKyl0 ero 4acTb MYyCTUTb B 0OOPOT M Ha KaKUX YCJIOBUSIX,
KaKylo0 OCTaBUTb B pe3epBe, KaKylo MOTPEOUTDb U T.1.), B TOM YMCJIE TOMYyCKasl K €ro UCIOJb30BAHUIO APYTUX JIUIL
WU YCTPaHI UX OT 3TOTO.

B-TpeTbux, Jau1I0, NMPUCBOUBIIEE MMYIIECTBO, MOJIYYaeT HE TOJbKO IPUITHOE «OJaro» 00JamaHus UM KakK
CJIEACTBUE CBOETO XO3SIMCTBEHHOI'O TOCIOACTBA HaJ, NUMYHICCTBOM. OJIHOBpeMCHHO Ha HETO BO3JIaracTtcsda mn 6peM$I
co/iepXKaHusa COOCTBEHHBIX BEIIEH, B TOM YUCTIE:

® HEOOXOAMMOCTb OCYILECTBICHMS UX PEMOHTA U OXPaHHl;

e HeceHMe pUCKa CIyvyailHOW TuOenu WM TOpYM OT MPUYMH, 32 KOTOpble HUKTO HE OTBEYaeT (Hampumep, MNpu

CTUXUIHBIX OEACTBUSIX);

e HeceHMe PHCKa BOZMOXHBIX TTOTEPHh OT HEYMEJIOTO WJIM HEPAITMOHAIEHOTO BeJeHUST CBOMX NeJT (BIIOTh IO PA30PEHUSI 1

0GaHKpPOTCTBA).

B sTOoM cMEBICIC Haamure OpeMeHH COOCTBEHHOCTH ICHCTBUTEIIFHO OOS3BIBACT Bilaaeliblla MMYIIECTBA OBITH
HACTOSILLIUM, 3a00T/IMBBIM XO3IMHOM CBOMX BEILI€il U PACUETIMBLIM KOMMEPCAHTOM! .

HMMeHHO coyeTaHue 0;1ara ¥ OpeMeHH COOCTBEHHOCTH XapaKTepU3YeT MOIOKEHE HACTOSIIIEr0 COOCTBEHHMKA, a
OTCYTCTBUE 6pCMeHI/I 3a60T, pUCKa M NOTEPb MMYyHICCTBA HMUKOraa HE CACIACT €ro NOAJMHHBLIM XO34MHOM.
y6CZ[I/ITCJ'H>HO€ IIOATBCPXKIACHUE JOTOMY JajM IIOIBITKU 00BABICHUS TPYAOBLIX KOJIJICKTUBOB «XO3d€BaMM»
HMMYILECTBA TOCYAApPCTBEHHBIX MPEINpUITUI, TpeArpuHUMaBIIMecs y Hac B KoHuUe 80-x rr. XX Beka, a B
HacTosIlIee BpeMsl — CTaTyC YHUTAPHOTO MPEANpUsATUsI, UMYIIECTBO KOTOPOIO Tenepb 3a00TIMBO «OXPaHSETCS»
OT JIPYyruX yYaCTHUKOB 000POTa €ro yupeauTeeM-COOCTBEHHUKOM, a HE CAMUM BJIaJe/IbLIEM.

Takum obpazom,

IKOHOMUYECKUe OMHOWIeHUsl COOCMEeHHOCU npedcmasaniom co0oli OMHOWEHUA NPUCBOEHUA KOHKDEMHbIMU
auuamu onpedeieHHoz0 umywecmea (MamepuaibHvIXx 04az), éaeKyusue ezo omuyycoenue Om 6cex UHBIX AUl U
npedocmasasouue 603MONCHOCHIL XO03AUCMBEHHO20 20CNO0CMEA HAO NPUCBOCHHBIM UMYUECINEOM, COCOUHEHHYIO C
Heo0X00uMOCHIbIO HeCeHUsl OpeMeHU e20 CO0ePICAaHUSL.

2. IIpaBoBbie hopMbI IKOHOMUYECKHUX OTHOIIEHHIT COOCTBEHHOCTH

dakrnyeckne (3KOHOMHYECKHE) OTHOIIEHUST COOCTBEHHOCTU MOSIBIISIIOTCS KakK ClIeACTBUE (hOPMUPOBAHUS
DPBIHOYHOTO XO31iCTBAa, OCHOBAaHHOTO Ha TOBapHO-IEHEXHOM oOMeHe. Benb B HaTypajJbHOM XO3SICTBE
MPOM3BOUTEIO0, KaK M3BECTHO, He3ayeM ObLIO «IIpUMCBaMBaTh» IPOM3BEACHHBIM MM Ke MPOAYKT — OH U TaK
MIpUHAUIEXA eMy, 1 HUKOMY IPYTOMY. A BOT OCYIIECTBUTH TOBApOOOMEH Oe3 IPeABapUTEIILHOTO IPUCBOCHUS
TOBapa HEBO3MOXHO, MO0 MPOM3BECTU OTYyXAeHUE (OOMEH) TOBapa CMOXET TOJbKO TOT, KTO €ro IPUCBOMIL.
Y9acTHUKM TOBapoOOMEHA IOJDKHBEI OBITh YBEPEHBI B TOM, 4YTO WMEHHO OTYYXKAATEIb OCYIICCTBIISCT
XO3SIICTBEHHOE IOCIIOACTBO HaJl JaHHBIM TOBAPOM (MMYILECTBOM), SIBJISISICh, CJIEAOBATEIbHO, €r0 COOCTBEHHUKOM.
[MoaToMy OTHOIIEHUS IPUCBOCHUS (COOCTBEHHOCTH) SIBJISIIOTCSI HEOOXOIMMOI MPEANOChUIKOI TOBapOOOMEHa.

Bbonee Toro, kak moka3blBaeT MCTOPUUECKHUI OIBIT, B TOBAPHOM (PHIHOUHOM) XO3SIMCTBE OHM HEU30EXHO
TPeOYIOT IOPUINYECKOTO MPU3HAHMS W MPaBOBOM 3alIvTEl. MHade ToBOpsl, 3IeCh OHM BCErla BBICTYIAIOT KakK
3KOHOMHKO-TIPABOBbIE OTHOHIEHHSA, ITOCKOJIBKY MX 3KOHOMUYECKOE COOep:KaHNME HEMBICIMMO BHE IIPAaBOBOI
obomouku!.

W3 sTOro0, omHako, He ciemyeT, YTO TaKhe S9KOHOMUYECKHUE OTHOIICHUS IOPUANYECKU Bceraa ohopMIsIoTCs
TOTBKO C TIOMONIBIO IIpaBa COOCTBEHHOCTHM. DKOHOMMWYECKHE OTHOIIEHWS COOCTBEHHOCTH IIPHOOPETAIOT



pa3TuYHbIe IopuandYecKre (rpakIaHCKO-TIpaBoBbie) opMbl. Beab MX 00bEKTOM BBICTYIIAIOT TOBAPbI, KOTOPHIE B
pPa3BUTOM TOBapHOM O0OpOTE IPEACTABISAIOT COOOM OTHIONh He TONBKO Bemu. Mopmy ToBapa ITOJIYJalOT KakK
MaTepHalibHbIC, TaK M HeMaTepUaIbHbIC Pe3yIbTaThl PadOT M YCIYT, HeMaTepHUaabHbIC Pe3yIbTaThl TBOPUECCKOMN
IEeITeIbHOCTU, a TakKKe OTHeJbHbIE IIpaBa (HampuMep, OGOpPMJICHHBIE B BHUAC ILIEHHBIX Oymar, JH0OO
KOPIOPATUBHBIX «IIpaB yYacTUsI») U Jaxe CPeAcTBa MHAMBMIyaIU3allud TOBApOB (TOBapHble 3HaKU, (UPMEHHbBIE
HaMMEHOBaHUs U T.I1.). ['paxkmaHCKO-MpaBOBOI PeXMM 3THUX OOBEKTOB, KaK YK€ 0TMeUaloCh, yCTAaHABIMBAETCS C
TTOMOIIIBIO HE TOJILKO BEILIIHBIX, HO 1 00513aTeIbCTBEHHBIX, U NCKJIIOUM-TEJIBHBIX, M KOPIIOPAaTUBHBIX MpaB. M maxe
BEII[HbIE TIPaBa, UMEIOIIME OOBSKTOM TOJIHKO BEIIIH, TOXE HE MICUEPITHIBAIOTCST ITPABOM COOCTBEHHOCTH.

Takum 006pa3om, TOBap B 3KOHOMUYECKOM CMBICIIE IOPUANYECKN OTHIONb HE BCET/Ia COCTABIISIET OOBEKT IMpaBa
COOCTBEHHOCTH (XOTSI OH B JTIOOOM ciiy4dae, 0e3yCIOBHO, SIBJIICTCSI OOBEKTOM TeX MJIM MHBIX TPaXXIaHCKUX IIPaB).
DKOHOMMYECKHME € OTHOIICHUSI COOCTBEHHOCTM KaK COCTaBHas YacThb IIpeaAMeTa TIpakdaHCKO-IIPaBOBOTO
peryJMpoBaHMSI OKa3bIBAIOTCS ropas3io MIMpe, YeM HEIOCPEACTBEHHBIN MpeaMeT MpaBa COOCTBEHHOCTH WX Jaxke
BEIIHOrO IpaBa B IeyioM. IlociaemHuii mpeicTaBisseT cOOOM JIMID YACTh IKOHOMHYECKMX OTHOLIEHMii C00-
CTBEHHOCTH, OXBAThIBasi OTHOIIIEHUS MO MPUHAUIEKHOCTH (TTPUCBOSHHOCTH) TOJIBKO BEleH, T.e. MaTepUuaIbHBIX
6J1ar, UMeIoIIMX 9KOHOMHUUYECKYIO (hOpMYy TOBapa.
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MoCJIeAHee pa3esigeTcsi Ha COOCTBEHHO BellM (choses in possession — «Belly BO BJIaIeHUM») U pa3jIMuHble TIpaBa (choses in action — «Belly B
TpeOOBaHUM», HATIOMUHAIOIINE PUMCKUE Tes incorporales — «HeTeleCHbIE BELIN»).

I B aMepuKaHCKOM TIpaBe «MHTEJUIEKTyallbHasi COOCTBEHHOCTb» CUMTAETCS] 0COO0N Pa3HOBUIHOCTBIO TIPaB cOOCTBEHHOCTH. OMHAKO TH
MOC/IeTHUE HE SBJISIIOTCS BEIIHO-TIPABOBBIMKA B  €BPOMNEHCKOM IMOHUMAaHWU, TO3TOMY M C JaHHOW TO3UIIMM XapaKTepUCTHKa
<«UHTEJJIEKTYalIbHOM COOCTBEHHOCTM» KakK BEILHOrO IpaBa siBjiseTcss omnbouyHoil. [TonpobHee 06 stoM cMm. § 3 mi. 29 Hacrosiiiero Toma
yuyeOHMKa.

2 [lonyckaemMoe OTeYeCTBEHHbIM 3aKOHOAATENbCTBOM MNPaBO COOCTBEHHOCTW HA KOMHATY B KOMMYHanbHOW KBapTMpPE HE TONbKO
SBNISIETCA CNEACTBMEM KpaiHen OCTPOTbl XWIULHOIMO BOMPOCA, HO M HE Y4YWUTbIBAET HEOOXOAMMOCTM MOCTOSIHHOM 3KCrlyaTaumy Takum
COBCTBEHHMKOM «MeCT OOLLEro nosib30BaHus», NPUHAANEXHOCTb KOTOPbLIX APYrYM JvuaM NpensaTcTBYeT HOPMasibHOMY WCMOJb30BaHUIO
«OCHOBHOIrO 00ObeKTa» M HarfnsgHO MNokasblBaeT ero GakTUYECKYylD, a HE TOJIbKO IOPUAMYECKYIO HENPUIOOAHOCTb AN CaMOCTOSITENIbHOMO
bYHKLMOHMPOBaHWUS B Ka4ecTBe 0ObekTa npaBa COBCTBEHHOCTM (CM. Takxke § 2 rn. 11 1. | HacTosAwero y4ebHuka).

1CM. § 3 . 11 1. I HacTos1Iero yueOHuKa.

I TlogpoOHee O NpPaBOBOM pPEXHUME IaeBbIX WMHBECTULIMOHHBIX (DOHAOB M JPYrMX MMYILUECTBEHHBIX KOMILJIEKCOB KaK OOBEKTOB
rpaxaaHckux rnpas cM. § 2 . 11 1. [ Hacrosiniero yueOHMKa.

U Baur F., Baur J.F., Stuerner R. A. a. O. S. 31-32; Koziol H., Welser R. Grundriss des buergerlichen Rechts. Bd. I. 11. Aufl. Wien, 2000. S.
209, 223—-225.

2 bpaeunckuii M.A. K BONpocy O COOTHOLIEHUM BEILHBIX M 00s3aTEeJLCTBEHHBIX MpaBOOTHOIIEHUI // I'paxnaHckuii koxekc Poccuu.
[Mpo6aemsl. Teopusi. [Mpakruka. M., 1998. C. 115 u cJ1.

I CMm.: Cunaiickuii B.H. Pycckoe rpaxnaHckoe npaBo (Cepusi «Knaccuka poccuiickoir umBuanctuku»). M., 2002. C. 199. JanHoe
00CcTOSTENBCTBO, 10 coBaM B.M. CuHaiickoro, ¥ opoansio MHOTOJIETHIOI AUCKYCCUIO O TOM, €CTh JIM BilaleHUe (HakT Uiu npaso (rmoapodHee
0 Hell cM., HaripuMep: Bopowoii B. B. ®eHoMeH BlafeHNs B IUBWIMCTUYECKOM HayKe // 3akoHomaTeabcTBo. 2002. Ne 10).

OnHako 3TOT 60Jiee YeM BEKOBOIA CITOP, TIO CYTU 3aTesTHHBINM KPYITHEUIIMM repMaHckuM nuBwiuctoM XIX B. P. MepuHrom B monemuke ¢
npyruM kKopudeeM eBporieiickoit uupminctuku — @.-K. CaBuHbM (cM. moapobHee: Xeocmoe B.M. CucteMa puMcKOro npapa. YueOHUK. M.,
1996. C. 272—276; Ipumm JI./1. Jlekuuu no norme puMckoro npasa. M., 2003. C. 219—220), npuBe JHIb K CO30aHUIO «BEChMa CKYJIHOTO» 110
CONCPXKAHUIO M «HE3HAYMTENbHOTO» MO cwie (Kak Bbipaswicsa B.M. XBocToB) mpaBa ¢akTHuecKOro Biafesblia Belld Ha 3allUTy CBOETO
BJIaJeHMs] OT CaMOYMPABHBIX IMOCITaTeJbCTB Apyrux Juil (cp. § 858—862 I'epmaHCKOro rpaxmaHcKoro yioxeHust). Terepb Takoe MpaBo
M3BECTHO U HallleMy 3aKoHoaaTeabCTBY (M. 2 cT. 234 I'K).

! [IpenocTaBisieMblit B 9TUX LEJISIX UCK ObUI U3BECTEH PUMCKOMY TMpaBy MoJ Ha3BaHueM [lybonuumaHoBa ucka (actio in rem Publiciana).
DTO MOHITHE MOXHO BCTPETUTh U B COBPEMEHHBIX paboTax.

' B 'K PCOCP 1964 r. Takoil 3alllMTOil «3aKOHHOTO Bafieiblia» CTPEMUINCh YCWIIUTDh 3alUTYy MHTEPECOB CAaMOro COOCTBEHHUKA,
KOTOPBIN, MepeaaBast CBOIO BEIllb BO BJIaJieHKEe KOHTPAreHTa 10 J0rOBOPY, «IOJDKEH OBITh YBEPEH B TOM, YTO B PyKax 3TOrO JIMLA BEIlb OyaeT
3alIMIIEeHa 3aKOHOM He XyXe, YeM B ero cobcTBeHHbIX pykax» (Hogghe O.C., Toacmoii 10.K. Hosbiit I'paxknanckuii konekc PCOCP. JI., 1965.
C.179), a B TK 1994 r., kak U B 3aKOHaX O COOCTBEHHOCTH, — 3allUTUTb OT BO3MOXHOIO IPOM3BOJIA TOCYIAPCTBA-COOCTBEHHMKA
CaMOCTOSITETLHOCTh TOCYTAPCTBEHHBIX MPEANPUATUI U UHTEPEChl apeHIaTOPOB rocymapcTBeHHoro umyiiectBa (Cyxanoe E.A. Poccuiickuii
3aKoH o cobcTBeHHOCTU. HayuHo-TipakTudeckuit kommeHTapuii. M., 1993. C. 143).

2 [Toxposckuii M.A. Yka3s. cou. C. 234.

! D10 pasnuune He yYUTHIBAIOT COBPEMEHHBIE CTOPOHHUKH MPU3HAHUS BIAJCHUS] CAMOCTOSITEIbHBIM BEL[HBIM TIPABOM (CM., HalpUMep:
Konosanos A.B. Bnanenue u Biagenbyeckas 3alliuMra B rpaxkaaHckoM mpase. 2-¢ usn. CI16., 2002. C. 17 u ci.).

I OTMEYeHHOE B COBPEMEHHOW JIMUTEpaType pa3jiMuyve BEUIECTBEHHOW M OOLIECTBEHHOW CTOPOH 3KOHOMMYECKOTO OTHOLICHUS
cobctBeHHOCTU (cM.: Eeopos H./I. Bompochl IpaBOBOTO OIOCPENOBaHMSI OTHONIEHHMI cOOCTBEHHOCTH // Tpynbl MO rpaXmaaHCKOMY TpaBy. /
IMon pen. A.A. Heanosa. M., 2003. C. 28—31) ObLJIO M3BECTHO M TOPEBOJIIOLIMOHHON PYCCKOIl IIMBUJIMCTUKE B KaueCTBE «HOBOU TEOPUM»
BEIIHBIX TIpaBoOTHOIIeHU# (cM.: Cunaitickuii B. 1. Yxa3. cou. C. 196—197). Biipouem, Terepb ero Takxe OCIapuBaloOT C yKa3aHUeM Ha TO, 4TO
«OOIIIECTBEHHAsT CTOPOHA» OTHOILICHWI TPUCBOCHUSI B NEMCTBUTEIBHOCTH HE BXOOUT B UX COAEPXaHUE, KOTOPOE CielyeT OrpaHUYMBaTh
OTHOILLIEHHEM Jinlia K Bewun (cM.: Heanos A.A. COOCTBEHHOCTb M TOBapHO-JIEHEXHbIe OTHOIIeHUs1 // Tpyabl MO rpaxaaHCKOMY mpaBy. M.,
2003. C. 56—58).

I Cm., Hartpumep: Bpamyce C.H. IlpeaMer u cucTeMa COBETCKOTO TpaXkIaHCKOro mpasa. M., 1963. C. 9—-26. K coxaneHn1o, 5T [IIyOOKue
¥ MHTEPECHBIE UCCIEIOBAHUS MO HEOOXOAMMOCTH BO MHOTOM HOCWIJIM HIEOJOTM3MPOBAHHBIA XapakKTep, a IIABHOE — YBOMWIM HaJleKO B
CTOPOHY OT IIPO6IEMATHKH BELIHOTO IpaBa, KOTOpasi IOJKHA Obl1a Ob COCTABUTh OIMH U3 TJIABHBIX IIPEAMETOB BHUMAHMS LIMBUJIMCTOB.

2 B MOJMTOKOHOMUYECKOM CMBIC/IE€ TOCYIAPCTBEHHYIO (IIyOJIMYHYIO) COOCTBEHHOCTh MOXKHO PACCMATPHUBATh KaK CIOXHYIO CTPYKTYPY
OTHOILIEHUI MPHCBOCHMSI, YYACTHMKAMHU KOTOPBIX BBICTYIAIOT HE IOCYIapCTBEHHBIE OpPraHbl, a OOLIECTBO B LIEJIOM, €r0 OTHEIbHBIE CJIOU
(KJ1acchl), rpyIbl ¥ T.4. (CM., Hanipumep: Maszaes B.JI. T1yonndyHas coOGCTBEHHOCTh B Poccuu: KOHCTUTYLIMOHHBIE OCHOBBI. M., 2004). OqHako
TAKOM IMOJIXO/ BBIXOIUT MAJIEKO 38 PAMKH LIMBUIMCTUYECKOTO aHAIM3A.

I DTy CTOpPOHY comepkaHusI OTHOLIEHUI COOCTBEHHOCTH B COBPEMEHHOM JTUTEepaType yaauHo otMeTia U obocHosan I.H. Cabuysmun //
IIpaBo co6ctBeHHOCTH B CCCP. M., 1989. C. 43.
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I'naBa 19. O6umMe nosi0xkeHus 0 NpaBe cOOCTBEHHOCTH

§ 1. IlongaTune u comepKaHne NPaBa COOCTBEHHOCTH

1. «®Dopmbl COOCTBEHHOCTH» ¥ MPABO COOCTBEHHOCTH

DKOHOMMUUYECKNE OTHOIIECHUS MPUCBOCHMS BBICTYIIAIOT B Pa3IW4YHBIX (popMax B 3aBUCMMOCTU OT TOTO, KTO
SIBJISIETCSL UX CYOBEKTOM: OTIEbHBIN YeI0BeK, IpyMIia JUI UM OpraHU30BaHHBI UMM KOJUIEKTUB, TOCYIapCTBO
WK 00111ecTBO (Hapoa) B 1ieJioM. COOTBETCTBEHHO 3TOMY OOBIYHO Pa3jinyaloT MHAMBUAYAIbHOE, TPYIIIIOBOE WU
KOJIJIEKTUBHOE M OOIIECTBEHHOE, a TAKXKEe CMEITaHHOE TTPUCBOESHUE. DTH 9KOHOMUYECKUe (POPMBI TIPUCBOEHUS U
TIPUHSITO HAa3bIBATh (hOPMaMK COOCTBEHHOCTH.

CnemoBarelbHO, (OPMBI COOCTBEHHOCTH TIPEACTABIISIOT COOOM JKOHOMHYECKHE, a HE IOpUANYCCKUE
KaTeropu. MIX Hellb3s OTOXIECTBIISATH C IIPAaBOM COOCTBEHHOCTH WJIM C €TI0 Pa3HOBUIHOCTSIMU, BBIICISS WIIN
MPOTHBOIIOCTABJISISI HA 3TOM OCHOBaHUM, HAIIPUMeEP, «IIPpaBO MHAMBHUIYATbHON (WIM YaCTHOM) COOCTBEHHOCTU» U
«[IpaBO KOJIJIEKTUBHON CcOOCTBeHHOCTU». Beab (GopMBI COOCTBEHHOCTHM KaK 3KOHOMWYECKHE OTHOIIECHUS
TOJTyYaloT pa3IMyHble IOpUINYecKre (GOpMBI BBIpAXKCHUs, HE CBOASMIIMECS TOJBKO K IpaBy COOCTBEHHOCTH.
Kpome Toro, ydacTHMKaMu MMYIIECTBEHHBIX OTHOIIIEHUWH, PEryJIUPyeMbIX TPaXkIaHCKUM TPaBOM, B TOM YHCIIE
cyObeKTaMU TIpaBa COOCTBEHHOCTH, MOTYT OBITh He BCSIKME CYOBEKThl 9KOHOMMYECKUX OTHOIIEHUM MPUCBOCHUSI.

B 3TOM KadecTBe, B 4aCTHOCTHM, HE MOTYT BEICTYIIATh TPYIOBBIE KOJUICKTUBHI, Pa3IMYHbIC OOIMMHBEI M TOMY
Mogo0HbIe 00pa30BaHUs, HE MMEIOIINE CBOEro, 000COOJEHHOIO MMyIlecTBa. Benb OHM He OTYyXIamT KaKoe-
JINOO MMYIIIECTBO OT MMYIIIECTBA MHBIX JIUII, TIPEXKIE BCETO OT JIMIYHOIO MMYIIIECTBA CBOUX YYaCTHUKOB (WICHOB), a
MOTOMY U HE€ CTaHOBSITCSI CAMOCTOSITEJIbHBIMU YJYaCTHUKAMM MMYIIECTBEHHBIX OTHOIIEHMI (COOCTBEHHUKaMU).
Ecnu ke Takoe 000cOOJieHHWE TPOUCXOAUT, TO 0Opa3yeTcss HOBBIA CAMOCTOSTENbHBIA COOCTBEHHUK —
IOpUANYECKOe JIMIIO (HAIpuMep, aKIIMOHEpPHOE OOINECTBO, KOOMEPaTUB WM OOIIECTBEHHAs OpTraHW3aIius),
KOTOPHIU ABJISIETCS MHIUBUAYAIBHBIM, a He KOJJIEKTUBHBIM CYOBEKTOM, MO0 €T0 YIpeauTean (YIaCTHUKH) TePSIOT
IMpaBO COOCTBEHHOCTH Ha IEepeJaHHOE €My MMYIIECTBO. B IKOHOMHYECKOM CMbIC]IEe CYOBEKTOM IPHCBOCHUS
(COOCTBEHHOCTH) B TAKOI CUTYaIlM MOXET CUUTATHCS M KOJJICKTUB, HO B IPAZKIAHCKO-IIPABOBOM CMBICJI€ ¢IMHBIM
U €IWHCTBEHHBIM COOCTBEHHMKOM CTaHOBMTCS TOJIbKO lopuadyeckoe auio. CrenoBaTelbHO, CYOBbEKThI
IOPUANYECKUX OTHONIICHUM (TIpaBa COOCTBEHHOCTH) M KOHOMMYECKUX OTHOIICHUI (IIPUCBOEHUSI) COBCEM HE
00s13aTeJIbHO COBITAAIOT.

[To aToi1 Xe TpuYMHe He MOXET CJIOXUTHCS U I0PUANIECKUX OTHOIICHUN «CMENIaHHOW COOCTBEHHOCTH», B
TOM YHCJIe, HAIIpUMEP, TIPU CO3MAHWM COBMECTHBIX IPEIMPUSATHI (XO3SICTBEHHBIX OOIIECTB) C MHOCTPAHHBIM
ydyacthueMm, MO0 TMEeperaBaeMO€ WM YUYPEOUTEISIMU HMMYILIECTBO B ACHCTBUTEIIBHOCTU HE «CMELIMBAETCS», a
000c00JIsIeTCS Y HOBOrO COOCTBEHHHKA JMOO (IIpM €ro OTCYTCTBMHM) OCTAaeTCsl MPUHALICXKATh MPEXKHUM
BJIa/ieIbllaM Ha IpaBe oOlIeil coOCTBeHHOCTU. B cuiy atoro xe akiuoHepHoe o01ecTtBo gaxe co 100%-HbIM
yyacTUEeM TOCylapcTBa IOPUAMYECKN CTAaHOBUTCS COOCTBEHHMKOM CBOErO MMYIIECTBA, KOTOpPOE HeJb3sl Oojee
CUMTaTh OOBEKTOM FOCYIapCTBEHHOUN COOCTBEHHOCTH.

HMMyIIecTBeHHBIIT 00OpPOT B PHIHOYHOM XO3SHCTBe TpeOyeT NPWHIIMIMAILHOTO paBEHCTBA IIpaB
TOBapOBJIAAC/IBIICB KaK COOCTBEHHMKOB HMyImecTBa. MHade TOBOpsl, BO3MOXHOCTH IO OTYYXICHUIO U
MproOpeTeHNIO (ITPUCBOCHUIO) BeIlleil TOKHBI ObITh OMMHAKOBBIMU IJII BCEX TOBapOBJaAeablieB. B mpoTuBHOM
clyyae €IMHOro, HOPMAaJbHOIO HMMYIIECTBEHHOIO 000poTa IpocTo He mnoaydutcs. [losTomy cTaHOBUTCS
HEOOXOAMMBIM IIPUHIIMII PABEHCTBA BCeX (DOPM COOCTBEHHOCTH, I10J KOTOPHIM ITOHMMAETCsS pPaBEHCTBO
BO3MOXHOCTEH, ITPEIOCTABIISIEMBIX PA3IMYHBIM CYObEKTaM MPUCBOCHMUSI.

Crenyer, omHaKoO, MOAYEPKHYTh, YTO 3TOT TPUHIIUIT TOXE HOCUT JKOHOMUYECKHMil, a HE IOPUIMYECKUU
xapakTep. O0ecrnieunTh PaBEHCTBO BCeX (DOPM COOCTBEHHOCTH B IOPUAMYECKOM CMBICIIE TTPOCTO HEBO3MOXKHO.
Tak, B rocynapCTBEHHOI COOCTBEHHOCTH MOXET HaXONWUTBCS JII0O0E MMYLIECTBO, B TOM YHUCJIE U3BATOE W3
000poTa; rocyJapcTBO MOXET MPUOOpETaTh UMYILIECTBO B COOCTBEHHOCTh TaKUMHU CIToco0aMu (HaIOTU, COOpHI,
MOLIJIMHBI, PEKBUULIMS, KOH(UCKAIYSI, HAIIMOHAIN3A1IMSI), KOTOPHIX JUILIEHBI IpaXaaHe U IOpUINYeCcKUe JIuIia.
C npyroii CTOPOHBI, IOPUANYECKUE JUIIA U MyOJUYHO-IIPAaBOBbIe 00pa30BaHus IO 00IeMY MPaBUIY OTBEYAIOT I10
CBOMM JIOJITaM BCEM CBOMM WMYIIECTBOM, a TpaxIaHe — 3a YCTAHOBJEHHBIMM 3aKOHOM 3HAYMTEJIbHBIMU
u3bATUIMU (1. 1 cT. 446 T'TIK P®). ITostomy u 4. 2 cr. 8 KoHcturyuuu PP roBopuT 0 MpU3HAHUU U PaBHOM
3almTe, HO HE O paBEHCTBE Pa3IMUYHBIX (POPM COOCTBEHHOCTH.

CrnenoBaTesIbHO, CYIIECTBOBaHME pPa3HBIX (POpPM COOCTBEHHOCTH (T.€. 9KOHOMUUYECKUX (POpPM IPUCBOCHMUS
MaTepUaJIbHBIX Ojlar) OTHIOAb He TpeOyeT IIOSIBICHMSI 3¢PKaJbHO COOTBETCTBYIOIIMX WM pa3HBIX IIpaB



cobcTBeHHOCTH. [Ipr MHOM IMOAXOJE 3TH PA3HOBUIHOCTY MpaBa COOCTBEHHOCTH HEM30EXKHO TTOBJIEKYT pazIuaus
B COINCpXAaHWM IIpaB COOCTBEHHMKOB (KaK 3TO HMMEJIO MECTO paHee, KOIrma HaXOXIeHHE WMYIIeCTBa B
TOCYIApCTBEHHOW WJIM WHOM (opMe COIMUATUCTHIECKOM COOCTBEHHOCTH IIPEHOCTABISIIO €€ CYOBEKTY
HEU3MEPUMO OOJIBIIINE BO3MOXHOCTH, YeM (hopMa JTUYHOM COOCTBEHHOCTH — TpaxkaaHaM), HapyIlas TeM CaMbIM
OCHOBOTIOJIAraloIIMi MPUHIUI paBeHCTBa opM coOCTBEeHHOCTH. [1oaToMy cienyeT MpuU3HaTh, YTO IOPUIUYECKU
CYLIECTBYET OJIHO MPABO COOCTBEHHOCTH C SIMHBIM, OMMHAKOBBIM JIJISI BCEX COOCTBEHHUMKOB HAOOPOM IIPaBOMOYMIA
(comepxxaHWeM), y KOTOPOTO MOTYT OBITh JIMIIb Ppa3jiH4yHbie CyObeKTbl (TpaxaaHe, IOPUIWYECKUE JIHIIA,
TOCYAapCTBO U APYTHE MyOJIUIHO-TIPAaBOBbIE 00pa30BaHMs ). 3aKOH paCKPBIBAET COJEpKaHUE ATOTO €AMHOTO MpaBa
(cT. 209 TK) 1 onipenesnsiet ero cyonekToB (cT. 212 I'K), coBmagatonmx ¢ Kpyrom cyobeKTOB rpakIaHCKOTO TIpaBa.

B cuiy 3TOro OTCYTCTByeT HEOOXOOMMOCTh B BBIICJICHUM <«Pa3HOBUIHOCTE IpaBa COOCTBEHHOCTU» —
HalpuMep, OTHCJbHOIO IIpaBa YacCTHOM COOCTBEHHOCTH, ITPOTMBOIIOCTABISIEMOIO TMpaBy ITyOJIMYHOM
c0OCTBeHHOCTH. IIpaBo COGCTBEHHOCTU IpaXkIaH M IOPHANYECKUX JIUI[ (T.€. MPABO YACTHOM COOCTBEHHOCTH) U
IpaBO TOCYJApCTBEHHOM, a TakXe MYHUIMMNAJIbHOW COOCTBEHHOCTH (NMpaBO MyOJMYHOH COOCTBEHHOCTH) B
cooTBeTCTBUU €O cT. 213—215 I'K paznuuaroTcst mo cyoObeKTaM 1 B OIpeAeeHHON Mepe Mo 00beKTaM, HO HUKaK
He 110 XapaKTepy 1 CONEP>KaHUIO TTPABOMOUMIA' .

[Tostomy mnpoBosriameHue B 4. 2 cT. 8 KoHctutyuuu P® vactHoi, myGaM4yHOil (rocymapCTBEHHON u
MYHULMNAIbHONR) U «MHBIX (POPM COOCTBEHHOCTU» UMEET B BUAY UMEHHO KOHOMUYECKHE, a HE IOpUINYECKUE
kateropuu. [1pu aToM

uacmuas Qopma cobcmeennHocmu (NpuUceoenus) U 6 KOHCMUMYUUOHHOM NOHUMAHUU S645emcsa  00uuMm,
coOupameasbHbIM NOHAMUEM 0451 RPUCGOEHUA (COOCmBeHHOCIU) AI00bIX HaACMHbIX (He20CY0apCmEeHHbIX, HenyOAUUHbIX)
AUY, 6 IMOM CMbICAE NPOMUBOCHIOAWUM NYOAUMHOMY UAU OOWECHIGEHHOMY NPUCGOEHUIO (20CY0apCmEeHHOi U
MYHUUUNAAbHOU (NyOaudHOIl) coOcmeeHHOCIUL).

TToHrMaHuUe ke YaCTHOW COOCTBEHHOCTM KaK MPUHAIJIEKHOCTA MMYILIECTBA TOJBKO OJHOMY (DU3NYECKOMY
JIULY, U IPUTOM HE BCSIKOTO MMYILECTBA, a MIPEXKIE BCETO CPEACTB MIPOU3BOACTBA, Ja €11 U JIUIIb TAKUX, KOTOPbIE
OH HE B COCTOSIHMM MCITOJIb30BaTh caM, He mpuberas K HailMy padodeil CUIbl (3aBEAOMO OTOXIECTBISIEMOMY C
SKCIUTyaTallei TPYOSIINXCs), OCHOBAHO Ha MACOJOTMUECKIX (ITOMTIKOHOMMYECKNX) TOrMaxX M He MMEeT ceigac
HU IOPUANYECKOTO, HU TPAKTUYECKOTO CMbICIIA.

I'oBOpst 0 MOHSATUM YAaCTHOM COOCTBEHHOCTHM, HAalO Takke MMETh B BHIy, 4YTo B Poccuu maxke cam TepMUH
«COOCTBEHHOCTb» CTaJl MCMHOJIb30BaThCs JUIIb BOo BTopoit mojsoBuHe XVIII B., nmpu Exatepune 11 (Torma xak mo
5TOTO LIaph, OJIMLIETBOPSBIINI COOO0I TOCYIapCTBO, MOT ITPOM3BOJIBHO U3BSTH JII0O0E UMYILIECTBO Y JIIOOOTO CBOETO
noaaHHoro). «I[lomHasg coGCTBEHHOCTh», BKIIIOYAIOIIAs TTPABO CBOOOTHOTO PACTIOPSIKEHUSI CBOUM UMYILECTBOM U
0CBODOOXIEHHAsI OT MHOTOUYMCJIEHHBIX OTPaHUYEHU «B Ka3eHHOM MHTEpece», Oblaa MpeaocTaBjieHa B 3TO BpeMs
U3BeCTHOM 2KajoBaHHOI TpaMOTOI JBOPSIHCTBY JIMIIb YIIOMSIHYTOMY COCJIOBUIO B KaueCTBE 0CO00I IMPUBUJIETUH.
Tonbko B pesynbrare pedopm Anekcanmpa II, mpoBeneHHbix yxe B 60-x rr. XIX B., yacTHast COOCTBEHHOCTb,
«I1epeCTaB ObITh MPUBUJIETHEIO, CAEIAIACH OOLIEN IIPABOBOM HOPMOIA BCEro HaceaeHUsI» .

ITpu Takux yCa0BMSIX 3aKOHOAATENIbHOE MPU3HAHUE U HOPMAJILHOE, a HE TOJUTIKOHOMUYECKOE MOHMMaHKWE
YacCTHOW COOCTBEHHOCTU CITIOCOOHO HE TOJbKO OTpaavTh MMYILIECTBEHHBbIE MHTEPECHl IpaXIaH W OPUANYECKUX
JIIL OT TIPOM3BOJIBHOTO BMEIIATeIbCTBA MTyOJIMYHON BJIACTH, HO M CTaTh JOCTATOYHO 3(D(HEKTUBHBIM CPEICTBOM
(opMrpoBaHUs MOMIMHHOIO, HE3aBUCUMOIO OT rOCYAapCTBa Ipa*kIaHCKOro oOIlecTBa, B YCJIOBUSIX KOTOPOro
TOJIBKO Y MOXET CYILIECTBOBATh HOPMaJIbHOE PHIHOYHOE XO35IICTBO.

He MeHee oueBUAHBIM TeNEPb CTAHOBUTCS U TO, UYTO HUKAKUX «MHBIX (POPM COOCTBEHHOCTU», KPOME YaCTHOI
U MyOJIWYHOW, B NEUCTBUTEIBHOCTU HE CYIIECTBYeT. BcTpedaroniyecss MHOTAA MOMBITKU BBIAEICHUS HA 3TOU
OCHOBE KAaKHUX-TO OCOObIX (OpPM <«KOJJIEKTUBHOI», <«OOIIMHHON» WJIM <«CMEIIaHHOW COOCTBEHHOCTU» U
COOTBETCTBYIOLIMX MM OCOOBIX «IIpaB COOCTBEHHOCTM» HE MOTYT MMETh HHM IOPUAMYECKOTO (IpakIaHCKO-
MPaBOBOI0), HY MPOCTO JJOTUYECKOTO CMBIC/Ia, MO0 CYObEKTaMM COOTBETCTBYIOIIMX UMYIIIECTBEHHBIX OTHOIICHUM
Ha caMOM JieJie BceTaa SBJSIOTCS MO0 OTaebHbIe I'paxkaaHe, TU00 CO3MaHHbIE UMM OpraHU3allMi-COOCTBEHHUKH
(fopuanYecKue JUla), YTO BIOJHE YKIaAbIBAETCI B PAMKU OOBIMHOTO IMOHMMAHMS YaCTHOM coOcTBeHHOCTH!. B
CBSI3M C OBTUM TNpU3HAHUWE BO3MOXHOCTU TMOSIBAEHUS <«UHBIX (POPM COOCTBEHHOCTH», KpOME€ 4YacTHOW U
MyOJIMYHOM, CJeAyeT CcuuTaTh pe3yJbTaTOM HeOOopa3yMEeHMs, OCHOBAaHHOIO Ha WAECOJOTM3UPOBAHHOM,
MOJIUTIKOHOMUYECKOI TPAaKTOBKE YACTHOI COOCTBEHHOCTU.

2. TlonsATHE MpaBa COOCTBEHHOCTH

IIpaBo COOCTBEHHOCTH MOXET OBITh PACCMOTPEHO B OOBEKTMBHOM M B CyOBEKTMBHOM CMEICIE. B mepBom



cyJyae pedyb MOCT O IPHAHYECKOM MHCTHTYT€ — COBOKYITHOCTH ITPaBOBBIX HOPM, 3HAUMTE/IbHAS YaCTh KOTOPHIX,
HAMesI TPaKIaHCKO-TIPaBOBYIO IIPUPOY, BXOIUT B ITOAOTPACIb BEIITHOTO IIpaBa.

OmHako B WHCTUTYT IIpaBa COOCTBEHHOCTH BKITIOUAIOTCS HE TOJBKO TpakIaHCKO-TIpaBOBble HOpMBL. OH
OXBaTBhIBACT BCE HOPMBI IIpaBa, 3aKpervisionire (MpU3HAMIIME), PETyIUpYIOIIMe W 3allWINaoliie IpHu-
HaJUIEXKHOCTh MATEpPUATbHBIX OJIar KOHKPETHbIM JuuaM. K HUM, clenoBaTelbHO, OTHOCSITCSI HE TOJBKO
COOTBETCTBYIOIIIME HOPMBI I'PaXXTAaHCKOTO IIpaBa, HO M OIpelnejeHHbIE MPEINMCaHUs KOHCTUTYLIMOHHOTO U
aIMUHUCTPATUBHO-TIPABOBOTO XapaKTepa, M Jaxke HEKOTOPEIC YTOJIOBHO-IIPAaBOBEIC TTpaBHJIa, YCTaHABIUBAIOIINE
MMPUHAUICXKHOCTh MMYIIECTBA OIPeAeICHHBIM JIUIAM, 3aKPEIUISTIONINe 3a HUMU M3BECTHBIC BO3MOXKHOCTH €TO
HCIIOJI30BaHUS W TIpeIyCcMaTPUBAOIINE I0OPUINICCKIIE CITOCOOBI OXpaHbI IPaB U MHTEPECOB COOCTBEHHUKOB.

HMuaye TOBOpsI, IpaBO COOCTBEHHOCTH B OOBEKTMBHOM CMBICJIC TIPEICTaBIsSICT COOOM HE TIpakmaHCKO-
MPaBOBOI, a KOMILUIEKCHbIi (MHOrooTpacjeBoil) HHCTUTYT MpaBa, B KOTOPOM, OJHAKO, Ipeobjamaroliee MeCTO
3aHMMAIOT TPaXkIaHCKO-IPaBOBbIE HOPMBI. DTHU IOCIEIHHUE B COBOKYITHOCTM OXBAaTBhIBAIOTCS TIOHSITHUEM MpaBa
COOCTBEHHOCTH KAaK TIpPaXKIaHCKO-TIPABOBOT0 MHCTUTYTA, BXOJSIIEr0 B OOIIYI0, €IMHYIO CHCTEMY IpakKIaHCKO-
MIPaBOBEIX HOPM.

B cyOBeKTMBHOM CMBICTIE IIPABO COOCTBEHHOCTHM, KaK M BCSIKOE CYOBEKTMBHOE IIPaBO, €CThb BO3MOXKHOCTH
OTIPENIENIEHHOTO  TTOBSICHISI, JO3BOJICH-HOTO 3aKOHOM yIpaBOMOYeHHOMY Jumy. C 3TOM TOYKM 3pEHHSI OHO
MpeACTaBIsieT coOoli HamboJiee MMPOKOE MO COAEPKAHHMIO BEHIHOEe MPaBO, KOTOPOE MaeT BO3MOXHOCTb CBOEMY
obiagaTenio — COOCTBEHHHMKY, M TOJBKO €My, OIpPEHesTh XapaKTep M HaIlpaBJIeHUs WCIIOJb30BaHUSI
MPUHAJIeXAIero eMy UMYILeCcTBa, OCYIIIECTBISISI Hal HUM TOJHOE XO3SMCTBEHHOE TOCIOACTBO 1 YCTpaHsIs WU
JTOITyCKasl IPYTUX JINIT K €T0 MCIOJIb30BaHUIO.

3. IIpaBomMouMs COOCTBEHHHKA

B m. 1 cr. 209 I'K mpaBomMouusi COOCTBEHHUMKA PACKPBHIBAIOTCS C MOMOIIBI0 TPAAULIMOHHOM IS PyCCKOIo
IpaXkIaHCKOTO MPaBa «TPHABI» MPABOMOYMIA:

e BJIAJICHUS;

® TJIOJIb30BAHUSI,

® pPACMOpPSKEHMSI.

[Ton npaBomMouneM BiaJeHHs TOHMMAETCSI OCHOBaHHAas Ha 3aKoHe (T.e. IOPUAMYECKU OOeCIieUyeHHas )
BO3MOXHOCTb UMETh Y ce0sl JaHHOE UMYIIIECTBO, COMEPKaTh €r0 B CBOEM XO3SICTBe ((hakTUUeCKU 001a1aTh UM,
YUCIAUTh Ha CBOEM OaJjlaHce U T.I1.).

IIpaBoMoure mNO/b30BaHMS TIPEIACTABIISIET COOO OCHOBAaHHYIO Ha 3aKOHE BO3MOXHOCThH JKCIUIyaTalllu,
XO3SICTBEHHOTO WJIM WHOTO MCITOJIb30BAaHUSI WMYIIECTBA ITyTEM HM3BJIEYEHUS W3 HEro MOJe3HbIX CBOWCTB, €TO0 -
noTpe6aeHust. OHO TECHO CBSI3aHO C MPAaBOMOYUEM BJIaieHUs, UOO B OOJIBIIMHCTBE CIy4yaeB MOXKHO TMOJIb30BaThCsI
MMYIIECTBOM, TOJIBKO (DAKTMUECKU BIIACS UM.

IIpaBomoune pacnopsKeHHs O3HAyaeT AHAJIOTUYHYIO BO3MOXHOCTb OIpPEAeCHUS HPUIMYECKOH CyIbObI
HMYLIECTBA TTyTEM M3MEHEHUs €ro MPUHAIJICXKHOCTH, COCTOSHUS WM Ha3HadyeHUs (OTYYXICHWE TI0 JOTOBOpY,
repenaya 1mo HacJIeJACTBY, YHUITOXEHNE U T.J1.).

B cBoeli COBOKYITHOCTM Ha3BaHHBIE TPABOMOYMSI MCUEPIBIBAIOT BCE TPENOCTaBICHHBIE COOCTBEHHUKY
BO3MOXHOCTU. HeomHOKpaTHO mMpeANnpUHUMABIIMECS TIOMBITKA JOMOJIHUTH 3Ty «TpUady» JPYTMMU
MPaBOMOYMSIMU, HAMpPUMEP TPABOMOUYMEM YIPaBJeHUs, OKazaluch OesycrelnrHbiMKU. [Ipu Gosee TIIATeIbHOM
pacCMOTpEHUM  TakKue  <«IIPaBOMOYMsS»  OKa3blBAlOTCS ~ HE  CAMOCTOSITEJIbBHBIMU  BO3MOXHOCTSIMH,
MPeIOCTaBIsIEMbIMU COOCTBEHHUKY, a JIMIIb CHOCO0AMH peau3aluu YK€ UMEIOIIMXCS Y Hero MpaBoMOYMii, T.e.
(opmamu ocyiecTBIeHUs CYObEKTUBHOTO MpaBa COOCTBEHHOCTH.

Y coOGCTBeHHMKA OTHOBPEMEHHO KOHIIEHTPUPYIOTCST BCe TPM yKa3aHHBIX ITpaBoMounst. Ho moposHs, a mHOTHA
U BCE BMECTE OHU MOTYT TPUHAIJIEXATh M HE COOCTBEHHWKY, a WHOMY 3aKOHHOMY BJIAJICJIbIly MMYIIECTBA,
HampuMep JOBEPUTETHHOMY YITPABISIONIEMY WU apeHnaTopy. Beab mocnenHuii He TOJNBKO BIAIECET U TOTb3YeTCs
HMMYIIIECTBOM COOCTBEHHUKA-aAPEHI0IATEIsI TI0 TOTOBOPY C HUM, HO U BIIPABE C €r0 COMIACUS CAATh UMYIIIECTBO B
noaHaeM (cybOapeHny) ApPYroMy JIMIYy WU, HalmpuMep, BHECTM B MMYIIECTBO 3HAYUTEJIbHbIC YIYYILIEHUSI,
CYIIIECTBEHHO M3MEHMB ero MepBOHAYAIbHOE COCTOSIHUE, T.€. B U3BECTHBIX paMmKax pacropsauthest uM. Creno-
BaTeJIbHO, caMa 110 cebe «Tprana» MPaBOMOYMI ellle HeI0CTaTOYHA ISl XapaKTepUCTUKY ITpaB COOCTBEHHMKA.

Bonee Toro, obo3HayeHre MPaBOMOYMII COOCTBEHHMKA KaK «TPHUAIbl» BO3MOXHOCTEH CBOWCTBEHHO JIWIIb
HallleMy HallMOHaJIbHOMY TPaBOIIOPSAKY. BriepBeie OHO OBIIO 3aKOHOMATENIBHO 3aKperieHo B 1832 1. B cT. 420 T.
X 4. 1 CBona 3akoHOB Poccuiickoit ummepuu!, oTKyaa 3aTeM 10 TPaIuLIiK Mepenuio U B ['pakmaHcKue KOTEeKChI
1922 u 1964 rr., 1 B OCHOBBI 'paXXIaHCKOTo 3akoHoAaTenbeTBa 1961 u 1991 rr., u 8 'K PO,

B 3apyOekHOM 3aKOHOIATEJIbCTBE MMEIOTCS MHbIE XapaKTepMCTUKM 3TOoro mpasa. Tak, cormacHo § 903



I'epMaHCKOTO TpaskIaHCKOTO VIIOKEHMSI COOCTBEHHUK «MOKET PACITOPSDKATHCS BEIbIO IT0 CBOEMY YCMOTPEHUIO 1
OTCTPAHATH APYTUX OT BCAKOTO BO3ACHCTBMS Ha HEE»; B COOTBETCTBUM CO CT. 544 DpaHITy3CKOro IrpakaaHCKOTO
KOJIEKCa COOCTBEHHHUK <«IIOJIB3YETCSI M pacIiopspKaeTcsl BelllaMr HamboJjee aOCOTIOTHBIM 00pa3oM»; B aHIJIO-
aMepMKaHCKOM IIpaBe, He 3HAIOIIEM B CHJIy CBOETO IPEIeACHTHOIO XapaKTepa JIeTAIbHOTO (3aKOHOIATEILHOTO)
oIpeiesieHUs] MpaBa COOCTBEHHOCTH, €r0 MCCJIeI0oBaTe M HacYUThiBalOT n0 10—12 pa3adyHbIX IPaBOMOYMUIA
COOCTBEHHHUKA, IPUYEM CITIOCOOHBIX B PA3HBIX COYETAHUSIX OMHOBPEMEHHO HAXOAUTHCS Y PA3IMUHbIX JIUL!, U T.1I.

Hakowner, gaxe nmpu3HaHUE 3a COOCTBEHHUKOM «TpHAaIbl» IIPAaBOMOYNIT HE BCeTAa CBUICTEIBCTBYET O IIIMPOTE
comep:KaHUs MPEIOCTaBICHHBIX €My BO3MOXHOCTEH. Tak, B COOTBETCTBUM C POCCHUIMCKUM 3aKOHOMATETHCTBOM
YACTHBIM COOCTBEHHMK HE BIIPAaBE MCITOIb30BaTh MPEAOCTABICHHBIN €My 3eMEIbHBI YIaCTOK HE IO IIeJIEBOMY
HasHayeHU1o (CT. 42 3eMeabHOro KoJeKca)? WiIM OTYYXIaTh €ro JIMLAaM, KOTOpPble HE CMOTYT OOECIIEYUTh IIPO-
JIOJDKeHWE TaKOro MCIOJb30BaHUSI  (Hampumep, IS CeJIbCKOXO3SMCTBEHHOTO TMpou3BoAcTBa). Ilpu
HECOOJIIONEHUN 3KOJOTMUYECKMX TpeOOBaHMI M HEpallMOHAJbHOM 3€MJICTIOIb30BAHMM OH PUCKYET BOOOIIE
JINIIUTHCS CBOETO yJacTKa 3emMiu. CTporo IiejieBoe Ha3HadYeHWe MMEIOT TaKKe KUJIbIe TTOMEIICHUS — KWIIBIC
JIoMa, KBapTUPHI U T.I. [TOCKOJIBKY XWIIble MOMEIICHUS TpeaHa3HaYeHbI JINIIb IS MPOXWBAHMS TpaXkmaH, WX
HCIIOIb30BaHNE B WHBIX 1IEJAX, B YAaCTHOCTM IUIS pa3MEIIeHUs pa3IMIHBIX KOHTOp (O(HCOB), CKIIAIOB,
IMPOU3BOICTB U T.I., XOTsI OBI 1 110 BOJIE WJIM C COIIACHUS X COOCTBEHHMKA, JOITyCKAETCs TOJIBKO IOCIE TIepeBoaa
STUX MOMEIIEHUI B HEXWIbIE B YCTAHOBJIIEHHOM 3aKOHOM Topsiake (1. 2 u 3 ct. 288 I'K). Benp ncnons3oBaHue
Ha3BaHHBIX HENBMXKMMOCTE BCerma Tak WM MHavYe He TOJIbKO 3aTparMBaeT MHTEpeChl coceleil WIM IpYyrux
OKpPYXaIoIINX COOCTBEHHWKA JINI, HO M MMeeT OOJIBIIIOE COIMAIbHOE 3HAUeHNE B YCIIOBHAX MX COXPAHSIOMIETOCS
JneduumTa.

[MTosTOMY yCTaHOBJICHHE MNEJEBOr0 HA3HAYEHHS [JIT COOTBETCTBYIOIIMX OOBEKTOB M CBSI3aHHOE C OTUM
OrpaHMYCHME BO3MOXHOCTEN MX COOCTBEHHUKOB CIYXHUT OOECIICUCHUIO BaXKHOTO ITyOIMYHOro MHTepeca. Ilpm
5TOM COOCTBEHHMK BOBCE HE JIMIIACTCSI CBOUX MpaBoMoOuMii. Peyb wumeT 00 yCTaHOBJIEHHMU 3aKOHOM
OIpe/ie/ICHHBIX TPAHHUIL COJAEPXKAHUA CAMOI0 NpaBa COOCTBEHHOCTH, KOTOPOE B JIIOOOM Cjy4ae HE MOXET ObITh
OecrnipenesbHbIM. BMecTe ¢ TeM B KOHKPETHBIX CUTYalMsIX CIEAYET WCXOAWTh W3 TOTO MPEAINOIOXEHUS
(TIpe3yMITIINK), YTO COOCTBEHHMK ACHCTBYET B TPAaHUIIAX CBOETO IpaBa, a TOT, KTO CCHUIAETCS Ha WX HapyIIeHUE
COOCTBEHHMKOM, HOJDKEH JIOKa3aTh HaJIWYME COOTBETCTBYIOIIMX OTPAaHWYCHUII M BBIXOI COOCTBEHHMKA 3a MX
Tpeaesnr’.

Bo3MOKHBI 11 orpaHnyeHus (Mpeaeibl) OCYIEeCTBIEHUs MPaBa COOCTBEHHOCTH, IIPEAYCMOTPEHHbBIC 3aKOHOM WU
noroBopoM. Tak, mpaBa npuodpeTaTensi (COOCTBEHHMKA) HEIBMXXKMMOTO MMYILecTBa (TJIaTebIlMKa PEHTHI) 1O
JIOTOBOPY IMOXKU3HEHHOTO comepxXaHus ¢ mwxauBeHleM (cT. 601 I'K) nckioyaioT 1 Hero BO3MOXHOCTh OTYYX-
JIaTh WX WHBIM 00pa30oM pacIopsKaThCsl IIPUOOPETEHHBIM B COOCTBEHHOCTh MMYIIIECTBOM 0€3 COIJIacHsl CBOETO
KOHTpareHTa (MOJlydaTelsl PEHTHhI). DTO CIAYXUT OOHOW W3 TapaHTHil WHTEPECOB ITOCICHHETO Ha CIIydail
MpeKpalleHus: 00sI3aTeIbCTBa M3-3a CEPHE3HOIO HAPYIICHUSI CBOMX OOSI3aHHOCTEH ILIATENIBIIMKOM PEHTHI (CT.
604, 605 I'K). B Takoii xXe cuTyallMi HaXOIWUTCS M 3aJ10rofaresib, OCTAIOIINIACS COOCTBEHHMKOM OTIAHHOM B 3aJI0T
BEIllM, HO 10 00IleMy IpaBUITy JMIIEHHBI BO3MOXHOCTH pacopsKaThCs €10 0e3 coryiacusl 3ajoroaepxkatess (II.
2 ct. 346 TK).

4. OnpenejieHue MpaBa COOCTBEHHOCTH

Takum o00pa3oM, cBelaeHUE MpaBa COOCTBEHHOCTHM K aOCTPaKTHOM «Tpuane» IPaBOMOYMUI BaACHUS,
TTOJTb30BaHMST U PACTIOPSDKEHMS U C ATOM TOYKM 3pEHMS OTHIOAL HE BCETNa XapaKTepu3yeT pealbHOe ColepKaHue
TPENOCTABISIEMbBIX COOCTBEHHUKY BO3MOXHOCTEN. Jleno, cienoBarebHO, 3aKTI09aeTCs HE B KOJIMYECTBE U HE B
Ha3BaHMUM INPAaBOMOYMI, a B TOW Mepe peajbHON OPUINYECKOH BJIACTH HAL CBOMM MMYLIECTBOM, KOTOpAas
MPENOCTABISIETCSl U TapAaHTUPYETCsl COOCTBEHHUKY NEUCTBYIOIIUM TpaBornopsiakoM. Tak, I'paxnaHckuil Kogekc
PCOCP 1964r. B cr. 92 (hopMajabHO HaAeNsJl ONMHAKOBBIMM ITPABOMOYMSIMU BJIAJACHUS, IOJIb30BaHUS U
pacropsikeHusl BceX COOCTBEHHUKOB, XOTSI 10 CBOEMY XapaKTepy U BO3MOXHOCTSIM OCYILIECTBIIEHUS TPABOMOYHSI
roCyaIapcTBa-coOCTBEHHMKA He IIJIM HU B KaKOe CpaBHEHWE C TPaBOMOUYUSIMU «TMIHBIX COOCTBEHHUKOB» —
rpax/aH, MOABEPTHYTHIMU MHOTOUNCIIEHHBIM OTPaHUYEHUSIM.

C 3TOi1 TOYKM 3peHUs TJIaBHOE, YTO XapaKTepu3yeT MPaBOMOYMSI COOCTBEHHMKA B POCCUIICKOM TpakIaHCKOM
IpaBe, — 3TO BO3MOXHOCTb OCYIIECTBIISTh UX MO cBoeMy yemoTpenmio (11. 2 ct. 209 I'K), 1.e. camomy peliate, 4To
JlefnaTh € TpPUHAIEeXallluM WMYIIECTBOM, PYKOBOJACTBYSICh WCKJIIOUUTEIbHO COOCTBEHHBIMU WHTEPECAMU,
COBeEpIlIasi B OTHOIIEHUU 3TOTO0 MMYILECTBA JII0Oble AEUCTBUSI, HE MPOTUBOpEYAlllMe, OAHAKO, 3aKOHY W WHBIM
MPaBOBBIM aKTaM M He Hapyllalollne TpaB U 3aKOHHBIX MHTEPECOB APYTUX JIUIL. B 3TOM-TO U COCTOUT CYIIIECTBO
IOpPUINYECKON BTACTA COOCTBEHHMKA HAJl CBOEI BEIIBIO.

He cnyuaiiHo W JOOpEBOTIOIMOHHOE POCCHUIICKOE 3aKOHOMATENIbCTBO HE CBOAWIO COJEpXaHWE IIpaB



COOCTBEHHMKa K U3BeCTHOU «Tpuage» mpaBoMouuit. CT. 420 1. X 4. 1 CBoga 3aKOHOB roBOopuJia O BJIACTHU
COOCTBEHHUKA <«HWCKIIOUUTEIBHO W HE3aBUCUMO OT JIMLA T[OCTOPOHHETO» BJANETh, IOJb30BAaTbCA U
pacmopsKaTbCsI CBOMM HMMYIIECTBOM, a CT. 755 mpoekra ['paxkmaHCKOTO YIOXEHHUS — O «IIpaBe IOJHOTO W
HUCKJIIOUMTEJIBHOTO TOCIOACTBA JIMIIA HaJd MMYIIECTBOM, HACKOJBKO 3TO IIPaBO HE OrpaHMYCHO 3aKOHOM M
MpaBaMU APYTUX JULl». YKa3aHUE Ha «UCKIIYUTEIbHOCTh U HE3aBUCUMOCTb» UJIU «IIOJIHOTY» IIpaB COOCTBEHHMKA
10 BIIOJIHE MOHSITHBIM MPUYMHAM HMCYE3JI0 B TpaKJaHCKUX KOJEeKCcax COBETCKOro rnepuojaa (HaumHas co cT. 58 'K
PC®CP 1922 r.), orpaHUYMBIIMXCSI BOCTIPOU3BEACHUEM KIIACCUUECKON «TpUadbl». DTO MOJIOKEHUE U ITOPOIUIIO
MHOTOJIETHIOIO JUCKYCCHIO TIO BOMPOCY O TOM, WCYEPIIBIBAIOTCS JIM JAHHOW <«TpUafoif» TMPaBOMOYMS
COOCTBEHHUKA, a TakXKe YKa3aHWsSI B TEOPETUUYECKOW JMTepaType Ha TO, YTO 3TU IMPABOMOUYUS COOCTBEHHMK
OCYIIECTBIISIET «CBOEH BIACTBIO U B CBOEM MHTEPECE», «II0 CBOEMY YCMOTPEHUIO», «HE3aBUCUMO OT IPYIMX JIUL» U
T.IL.

B Hactosiiiee BpeMsi BO BCeX pa3BUTBIX IIPaBOIOPSIKax OOIIENIPU3HAHHO HaJW4YMe CYMEeCTBEHHBIX
OrpaHMYEeHUii MpaBa COOCTBEHHOCTH, KOTOPBIC ITOBCEMECTHO TaK MM MHAaye BKIIIOYAIOTCS B 3aKOHOAATEIbHOE
omnpeaeseHne caMoro 3Toro npasal. B atoM pycie cienyer u oredecTBeHHOE 3aKoHOAaTeIbcTBO: 'K PMD 1994 1. He
BEpHYJICSI K ITOPEBOJIOIMOHHBEIM (POPMYIMpPOBKaM, a IPsSIMO yKa3ajJ Ha TaKWe OorpaHmdeHMs B 1. 2 cT. 209.
MHoro4ncIeHHBIC OTPpaHUYCHUS U 00SI3aHHOCTH, OCOOCHHO B OTHOIIICHUM MCIIOJIb30BaHUS Pa3IUYHBIX 00hEKTOB
HEIBUXXUMOCTH, TIpeAyCMaTpMBAIOTCSd M B aKkTax IyOJWyHOro mpaBa. BmecTe ¢ TeM IpaBo COOCTBEHHOCTH He
yTpaTUIIO XapaKTepa HanboJiee MUPOKOro IO COAEePKAHUIO BEIHOrO MpaBa.

Baxnasi ocobeHHOCTb MPaBOMOYMI COOCTBEHHMKA 3aKJIIOYAETCsl ellle U B TOM, YTO OHU IO3BOJISIIOT €My
WCKJTIOYATh, YCTPAHATh BCEX JAPYTHX JIMIl OT KAKOTO-JIMOO BO3AECTBUS HA TIPUHAUIEXKAIIIEe eMy UMYIIIECTBO, €CJIU
Ha TO HET ero BoJu. B oTnmyme OoT 3TOro MpaBOMOYMUS WHOTO 3aKOHHOTO BJIaIEeNblia, AaXe OTHOWMEHHBIE C
IMPaBOMOYMSIMHU COOCTBEHHHUKA, HE TOJIBKO HE MCKJTIOUAIOT IIPaB Ha TO Xe UMYIIIECTBO CAMOTO COOCTBEHHUKA, HO M
BO3HMKAIOT OOBIYHO IO BOJIE TIOCJAEAHETO U B MPEAYCMOTPEHHBIX UM Mpeaeaax, HalipuMep 110 TOTOBOPY apeHIbl
WA JOBEPUTEIBHOTO YIIPaBICHUS UMYIIIECTBOM.

BMecTe ¢ TeM B OTHOIIIEHUSIX COOCTBEHHOCTH, KaK YK€ OTMEYaIoCh, TECHO TEPEIIeTaloTCs ABE UX CTOPOHBI:
«OJ1aro» obiagaHusi UMYIIIECTBOM U TIOJyYeHUsT TOXOAOB OT €0 MCTIOJb30BaHUS U «OpeMsi» HECEHMS CBSI3aHHBIX C
3TUM pacxoaoB, uziaepxekK u pucka. Ilostomy cr. 210 I'K cneumanbHO moauyepkuBaeT HEOOXOAUMOCTbH IS
COOCTBEHHMKA HECTU OpeMsA COMepKAHUSA CBOETO MMYIIECTBA, €CJIU TOJIbKO 3aKOHOM WJIM JTOTOBOPOM 3TO OpeMs
WJIK €T0 YacTh He BO3JIOXKEHBI Ha MHOE JINIIO (HAaImpuMep, OXpaHa CIAaHHOIO BHAeM MMYIIECTBA — Ha HAHMMAaTe,
yIpaBJeHHE UMYILIECTBOM OaHKpPOTa — Ha KOHKYPCHOTO YIIPAB/ISAIONIETO U T.1.).

COOCTBEHHMK HECET TaKKe PHCK CJYYaidlHOMl ruOe;M WM MOpPYM CBOCTO MMYIIECTBA, T.e. €r0 YTpaThl WU
MOBPEXIEHUS TIPU OTCYTCTBUU Ubeii-T100 BUHBI B 3TOM (cT. 211 I'K). ITo cyTu 3TOT puCK TakKe COCTaBJIsIeT 4YacTh
yKa3aHHOTO BhIllIe OpeMeHU coOCTBeHHMKA. [lepeHoc prcka cirydaitHOM THOEI WY TTIOpYY UMYIIIECTBA Ha APYTUX
JINII BO3MOXEH I10 JOTOBOPY COOCTBEHHUKA ¢ HUMHU (HAIIpUMep, 10 YCIOBUSAM KOHKPETHOTO apeHIHOTO JOTOBOpa
WIA TI0 JOTOBOPY CTpaxOBaHUs), a TakKXKe B CHJIY yKa3aHMS 3aKOHa (B YaCTHOCTH, TaKOM PUCK MOXKET HECTH
OITeKYH KaK JOBEPUTEIIBHBIN YIIPaBJISIONINI UMYIIIECTBOM COOCTBEHHMKA-TIOIOIIEYHOTO).

Taxum o6pa3oM, MOXKHO CKa3aTh, YTO

npaso co6cmeeHHOCHU KaK CYOseKmuHoe 2pancOancKoe npaso ecmbv 3aKpenieHHds 3aKOHOM 603IMONCHOCIG AU
O c6é0eMy YCMOMIPEHUIO 64a0emb, NOAb306AMBCA U PACHOPANCAMLCA NPUHAOACHCAUWUM €My UMYULEeCHIGOM,
00HOGPEeMEHHO NPUHUMAS HA Ce051 OpeMsL U PUCK €20 COOepHCaAHUSL.

5. TIlpoG.ema «10BEPUTEIBHOI» H «PACHIENIEHHOH» COOCTBEHHOCTH

CoOCTBeHHUK BIIpaBe OOITyCKATh APYTUX JIUI] K MCITOIb30BAaHUIO TIPUHAMJICKAIIUX €My Bellleil, B TOM 4uCiie
repeaaBasi UM MOJIHOCTBIO MJIM YaCTUIHO CBOM IIPABOMOYMSI B OTHOIIICHUM CBOETO MMYIIIECTBA, HO OCTaBasICh IIPH
oToM ero cobctBeHHuKoM (1. 2 cr. 209 TI'K). Takoe mojoxeHWe BO3HMKAET, HAIpUMep, MpU caadye
COOCTBEHHMKOM CBOEro umyiiecTBa B apeHny. Ha stom ocHoBaHa u mpemycmoTrpeHHas 1. 4 cr. 209 TK
BO3MOXHOCTb COOCTBEHHHUKA MepenaTh CBOE MMYILIECTBO B IOBEpUTENIbHOE YnpaBjieHue apyromy juiy. Ho u ee
WCTIONIb30BaHNE, KaK TOMYEPKMBAET 3aKOH, HEe BJIEUET Iepexofa K JOBEPUTEILHOMY YIIPaBJISIONIEMY TIpaBa
COOCTBEHHOCTHM Ha TepenaHHoe emy umyiectso (1. 1 ¢t. 1012 T'K). /loBepuTenbHOe yrpaBlieHUE SIBJISIETCS, TAKUM
00pa3oM, C€HOCOOOM OCYHIECTBJIEHHS COOCTBEHHMKOM MNPHHALIEKANMX €My mnpaBoMoumii (omHOM u3 (opm
peanm3aliy TIIPaBOMOYMS PACIOpPsDKeHUs), HO BOBCE HE YCTaHOBJICHHEM HOBOIO IIpaBa COOCTBEHHOCTH WIIM
WHOTO BEIITHOTO MpaBa Ha TaHHOE UMYIIIECTBO.

HNHCTUTYT 1OBEpPUTENIHHOTO YIIpaBlieHusI, ipeaycMoTpeHHbI 'K P, He nMeeT HUYero oOIIero ¢ MHCTUTYTOM
«IOBEPUTENIBHON COOCTBEHHOCTH» (TpacTa), KOTOPHIA MBHITAINCh BHEAPHTh B OTEUECTBEHHOE TIpakIaHCKOE
3aKOHOJATENBCTBO ITOJ BIWSHMEM COBEPLIIEHHO YYXKIBIX €My aHIJIo-aMepUKaHCKMX moxxomos!. Ilpu



JIOBEPUTEJIbHOM yMOpaBJIeHUU, HanpuMmep, uMyllecTBoM mnoponeyHoro (ct. 38 TI'K) wam umyliectBoM,
HaxXoISIIMMCS B cocTaBe Hacienctsa (cr. 1173 T'K), ynpasistommii HCITOIb3yeT 4y:K0e UMYIIICCTBO, He CTAHOBSICh
€ro COOCTBEHHHKOM U HE B CBOMX HMHTepecax, a B MHTepecax COOCTBeHHMKa (IIOTOIIEYHOTO) WM WHBIX
BBITOJOIIpUOOpeTaTeel (HacaeTHUKOB). JlaHHAs CUTYaIlvsl MOXET BOZHMKHYTh KakK MO YKa3aHMIO 3aKOHa, TaK U
10 I0TOBOPY COOCTBEHHMKA C TOBEPUTEJIbHBIM YIIPAB/SIOLINM, HAIpUMeED, ITOPYYAIOIIM €My 3a BO3HArpaxkaeHue
HCIIO/Ib30BaHME CBOMX LIEHHBIX OyMar Ijig IOJIydeHHMsl cooTBeTcTBylomiero goxoma (ct. 1012—1026 TI'K).
Ynpasnsionyii, KOTOPOMYy COOCTBEHHUK JOBEpUJ CBOE MMYIIECTBO, IPUOOpETaeT BO3MOXHOCTh BIIAIETh,
TOJTb30BaThCSI M JaXe PacCTOpsDKAThCS WM, B TOM YHMCJIE Y9acTBOBAaTh C 3TUM WMYIIECTBOM B TpakIaHCKOM
0060pOTE OT CBOETO MMEHH, HO HE B CBOMX MHTEPECAX?,

B oTiiume oT 3TOro aHII0-aMepUKaHCKMI TpacT (trust — JoBepue) — CIIOXKHAs CHUCTeMa OTHOIICHMI, IIpu
KOTOpO# yupeouTeNb TpacTa — COOCTBEHHUK (settlor) HamelsieT CBOMMM MpaBaMu yIpaBisiouiero (trustee),
KOTOPBIiA, BBICTYyNAsl B UMYIIECTBEHHOM 00OpOTE B POJIM COOCTBEHHMKA, JOJDKEH OTAAaBaTh MOJYYCHHBIN JTOXO.
BbIrogonpuobperatenio (beneficiary), meiicTByss He B cBoux, a B ero uHrepecax!. Ilpum 3TOM ydacTHUKU
OTHOIIICHUI TpacTa — He 0053aTeIbHO pa3IMIHBIC JINIIA, TIOCKOIBKY YIPEIUTETb-COOCTBEHHUK MOXET OOBSIBUTH
VIIPaBJISTIOIIM CaMOTO cebsI TMOO CTaTh BRITOMOIIpHOOpeTaTesieM-0eHeuirmapoM. C Ipyroif CTOPOHEI, BO3MOXHO
HaJIMYME HECKOJbKUX OeHe(UIIMapoB MpH OTHOM YIIPABISIOMIEM-TPACTH JUOO HECKOJBKMX TPACTH IIPU OTHOM
oeHeduMape.

B nmo6oM cilydae MMYILIECTBO YYPEAUTENsI-COOCTBEHHUKA «IOBEpsieTCSl» B YIpaBlIeHUE TpacTu (C 4eM U
CBSI3aHO Ha3BaHME 3TOTO MHCTUTYTA), NMPUYEM COOCTBEHHHMKOM CUMTAETCS KaXKIblii M3 HA3BAHHBIX YYACTHHKOB
OTHOIIEHHIi TPACTA: YIIPABJISIONINIA (TPACTH) CTAHOBUTCS TaKOBBIM IO «OOIIEMY IIpaBy», a BEITOAOIIPHUOOpETATETh
(ObeHeduIMap) — 10 «IIpaBy CIpaBeITMBOCTH». [10 CyTH Xe 3a yupenuTeaeM TpacTa OCTaeTCs JIMIIIh MPaBoO Ha eTo
W3MEHEHHEe WM OTMEHY; 3a YIPaBJSTIOIIMM IIPU3HAETCS IIPaBO YIIPABICHUS M PACIIOPSDKEHUs IepelaHHBIM B
TPacT UMYIIECTBOM, BKJIIOUasi BO3MOXKHOCTb €r0 OTUYXIEHUS; OeHeUIIMap XKe MOIydaeT «IIpaBo MOJb30BaHUS»,
akTyecky cBopsdlieecs K MpaBy Ha MOJydeHUE MTOXOMOB OT yIpaBiIeHMS TaKuM UMylecTBoM. Kpome Toro, Ha
YIOpaBJSIIONIEM JieXXaT ocoOble OOSI3aHHOCTM B OTHOILIGHUM OeHedbulMapa, CBOASIIMECS K OO0sS3aHHOCTSIM
3a00TJIMBOTO HCTOJB30BaHUSI M OXpaHbl TMEPEeNaHHOTO €My WMYIeCTBAa M Tiepegade ITOJyYeHHBIX JIOXOMIOB
o6eHebunuapy. CoaepxkaHue TaKuUX OOS3aHHOCTEW [ETaJbHO YPETyJIMPOBAHO CyAeOHON (MpeleneHTHOM)
IIPAaKTUKOM, a OTIACTH ¥ 3aKOHOAATEIBCTBOM.

[Ipy olieHKe MOPUANIECKON KOHCTPYKIIMU TpacTa € MPUBBIYHBIX KOHTMHEHTAJIbHOMY IIPAaBOIOPSIAKY
TTOIXOMI0OB HEM30EXKHO CKIIAIbIBASTCS MapamoKcaabHas cutyalys. Hu onyH M3 y9aCTHUKOB OTHOIIICHUI TpacTa He
00J1ajaeT BCeil COBOKYITHOCTBIO, TTOJTHOTON MPaBOMOYMIA COOCTBEHHUKA, HO KaXIbli U3 HUX COXpaHSET y cebs
Kakylo-TO WX 4YacTh. [lomydaeTcsi, 4YTO eAMHOE TIpaBO COOCTBEHHOCTHM KaK OBl «pPAaCIIEIUISIeTCS» MEXIy
HECKOJIbKUMU CyObeKTaM1 M TTIOTOMY HEBO3MOXKHO CKa3aTh, B Ubeil e COOCTBEHHOCTH HAaXOIUTCS TiepedaHHOe B
TpacT UMYIIECTBO. B aHII0-aMepUKaHCKOI MPaBOBOM CHUCTEME TaKas CUTyallds He ITOPOXIAaeT IIPOTUBOPEUMIA,
100 TaM OTCYTCTBYET €IMHOE IpaBO COOCTBEHHOCTH, a MMEIOTCS pa3jW4yHBbIE «IIpaBa COOCTBEHHOCTW» (B TOM
YUClIe II0 «OOIIeMy IIpaBy» M <«IIO IIpaBy CIPAaBSIJIUBOCTH») U JaXe <«IIOJJHOE IIPaBO COOCTBEHHOCTH»,
MPpU3HABaeMOE B OTHOIICHUM IBUKMMOTO MMYIIIECTBA, COCTOUT U3 MIOXKUHBI Pa3IMUHBIX IMTPABOMOYNM («CBI3KU
npaB» — bundle of rights), cmocoOHBIX B pa3HOOOpA3HBIX COYETAHUSIX AaTh MHOXKECTBO BapUaHTOB BIIOJHE
CaMOCTOSITENIBHBIX «IIpaB COOCTBEHHOCTH». DTH CJIOXHBIC ITOCTPOSCHMWs, OCHOBaHHBIE Ha MHOTOBEKOBBIX
TPagULIMSIX TPELEeISHTHOTO TIpaBa W YXONSIINe KOPHSAMU B (DEONANTbHBINA IIPAaBOMOPSIAOK, COBEPIICHHO YYXKIBI
KOHTHHEHTAJIBHON ITpaBOBOii crcTeMe. [TocmemHsIs, KaK yKe OTMeYaIoCh, MCITOIb3YeT B 3THUX LIEJISIX KOHCTPYKIIUHN
Pa3IMYHBIX BEITHBIX 1 00s13aTeIbCTBEHHBIX TIPaB.

OmHMM M3 €€ OCHOBHBIX IIOCTYJIATOB SIBJISIETCS HEBO3MOXKHOCTh YCTAHOBJEHHS JBYX OJMHAKOBBIX IPaB
COOCTBEHHOCTH Ha OIHO W TO Ke MMymecTBo. [IpaBo COOCTBEHHOCTHM B €r0 KOHTMHEHTAJBHOM, B TOM YHUCJIE
pPOCCHUIICKOM, TOHMMaHUN HEBO3MOXKHO «pacCIleMUTh». OHO JIMOO MOJHOCTbIO COXPaHsSIeTCs 3a COOCTBEHHUKOM,
MO0 TIOJTHOCTBIO yTpaumBaeTcsl UM. [IpM BCSIKOM MHOM TIONXONE BO3HWKAET HepaspelimMasi KOJUIM3Ws TIpaB
COOCTBEHHMKOB, KaXXIbIiI M3 KOTOPBIX JKEJIaeT PACIOPSIANTLCS CBOMM HMYIIECTBOM II0 CBOEMY YCMOTPEHUIO.
[MoaTomy HameaeHNe COOCTBEHHUKOM IPYTUX JIUII YACTHIO WIIM 1a’Ke BCEMU CBOMMU IIPAaBOMOYMSIMU, B TOM YHCIIC
IyTeM <«Ilepedadyr» WX Ha OIpeAe/ICHHBIM CPOK YIPaBJSIIOIIEMY, CaMO IO cebe He BeIeT K yTrpaTe MM IIpaBa
COOCTBEHHOCTH XOT$I OBI TOJIBKO ITOTOMY, YTO OHO HE MCUYEPIIBIBACTCS STUMHU IIPABOMOYMSIMU (B JTaHHOM CIyJae MX
«Tpuanoii»). Takas mepemaya B JOEHCTBUTEIBHOCTHM IIPEACTABISIET COOOM CMOCOO OCYIECTBJIEHHS MPABOMOYHIA
COOCTBEHHUKA, a HEe CITOCO0 OTYYXKISHUS MPUHAIJICKAIIIX eMY IPaB WM UMYIIECTBa.

B mpakTuyeckoM ke TlaHe 3aMMCTBOBAaHME WHCTUTYTa TpacTa B OTCYTCTBHE «IIpaBa CIIPaBEIJIMBOCTU» WU
BBIPA0OTAHHOW MHOTOBEKOBOW TPAKTUKOW CUCTEMBI TIPELICACHTOB TPUBEIO Obl K MOJHOH 0eCKOHTPOJIbHOCTH
YIPABJIAIONIET0 B €T0 OTHOIIEHUSAX C COOCTBEHHUKOM — yUPEIUTENIEM TPacTa, B TOM YMCJIe BBICTYHAIOIINM B POJIU
BhIrofonpuobperarensi. Beldb <«10BEPUTENBHOCTE> («(PUAYLIMAPHOCTL») OTHOIUEHUA B POCCUIICKOM IpaBe



O3HayaeT JINIIb BO3MOXHOCTb UX OE3MOTUBHOTO PACTOPXKEHUSI B JIIO00I MOMEHT 0€3 BO3MEIICHUS TTPUIMHEHHBIX
STHM YOBITKOB (HAIpuMep, B TaKOW (UOyLIMapHOU CHEJIKe, KaK JOoroBop mopydeHus). O4eBUOAHO, UTO IJIST HE
00JTagaronmero HeoOXOMIMMOM KOMITETEHTHOCTBIO COOCTBEHHMKA, BCTYMAIONIETO B JaHHBIC OTHOIICHUS C IIEJIBIO
repegayy CBOETO MMYIIECTBAa WJIM €ro 4acTH B YIIpaBlIeHUE MPOoheCCHOHATbHOMY IMPEaNpUHUMATENI0, TaKue
MOCJEACTBUS «IOBEPUTEIbHOCTH», KaK U OOSI3aHHOCTU YHPABISIONIETO MO MEPUOAUYECKOMY IPeloCTaBISHUIO
OTYETOB WIK JaXe I10 «I00pOCOBECTHOMY BENEHMIO I€I», HE NAOT HUKAKUX CEPbE3HBIX rapaHTUil COOJIIONEHUS
€ro MMYIIECTBEHHBIX MHTEePECOB. SICHO, KaKMMU HETaTMBHBIMU ITOCIEACTBUSMU IJII SKOHOMUKU MOIJIO Obl
00epHYThCA Y HAC IIIMPOKOE PaCIIpOCTPAaHEHUE TPacTa, 3aJyMbIBaBIIErocs it 6osee 3¢h(HeKTUBHOTO YIIpaBIeHUs
TOCYIapCTBEeHHBIM U MyHUIIUITAIBHBIM UMYIIIECTBOM ITyTEM ITepeIadr €ro YACTHBIM YITPABIISIIOIINM.

BMmecte ¢ TeM HeymadyHbIC TIOIBITKA BBECTH B OTEYCCTBEHHBIN IIPABOMOPSIAOK MHCTUTYT TPacTa CTaIM JIUIIb
OHMM M3 TIOCTOSTHHO TIpeIaraBIIMXCs IMyTeil 3aKperyieHUsT B HeM B TOM WJIM MHOM (popMe KOHCTPYKIIHH «pacuien-
JIEHHOi COOCTBEHHOCTH». B COBeTCKMIi mepuoa OHM ObLIM CBSA3aHBI, IJIJaBHBIM 00pa3oM, ¢ <«paauKalIbHBIMU»
MPEIJIOXKEHUSIMM  CUMTATh TOCYIAPCTBEHHBIE IIPEHNPUITUS «COOCTBEHHUKAMU» 3aKPEIUICHHOIO 3a HUMU
MMYIIIeCTBa, OJHOBPEMEHHO COXpaHssi Ha HEr0o B TOM WIM WHOM OTHOIIEHWM W TIPaBO COOCTBEHHOCTHU
rocyaapctsa. TeM camMbiM TIpPEIIONarajoch MOBBICUTh 3(MOEKTUBHOCTh WX AESITEIBHOCTH, CHECPKUBaeMOM
OTPaHUYEHHBIM BEI[HBIM IIPABOM «OIIEPATUBHOTO YIIPABICHUS» (MM €T0 MOCIEAYIOIINMY aHamoramu)!. OgHako
SKOHOMUYECKN 3TO MpPHUBEJO Obl K HEUM30€XXKHOMY KOH(MIMKTY MHTEPECOB NBYX «COOCTBEHHUKOB» (CTOJIb Xe
Heu30eXHO pas3pellaBlIeMycsl B MOJb3y (hakKTUUEeCKM Hanubosiee CHIIBHOTO M3 HUX), a OPUAMYECKHU ITOBEJO Obl K
«pa3rocylapcTBICHUIO» 3TOT0 HWMYIINECTBa, TPOTUBOPEUMBIIEMY TOTHAITHUM ITOJIMTHKO-UIEOJIOTMYECKIM
MpeacTaBiaecHUSIM. [103TOMY M JeMCTBYIOIINI pOCCUMCKMIT 3aKOH pacCMAaTpPUBaeT IIPABOMOUYMS TOCYIApPCTBEHHBIX
1 MyHUIIUTIATBHBIX TIPEONPUSITHI Ha 3aKpeIICHHOE 32 HUMU UMYIIECTBO KaK OrpaHMYEHHOE BEIIHOE MPaBo.

B Hacrosimee BpeMmsl uACIO «paCIIETUICHHOM COOCTBEHHOCTHM» WMHOINA IIBITAIOTCS MCIIOIb30BaTh IUISI
OODBSICHEHUSI MHCTUTYTa JIOBEPUTEJBbHOTO YIPABJCHHUS, YTO CBMIETEJIbCTBYET JUIIL O 3a0BEHUM WU
HEMOHMMaHUN KJIACCUYECKON TeOpMM BeIHBbIX MpaB. Kak yxke oTMeUeHO, B COBPEMEHHOM POCCUIICKOM IIpaBe
JIOBEPUTEIIbHOE YIpaBlieHue (HO HE <«IOBepUTEIbHAsT COOCTBEHHOCTb») pacCMaTpMBAaeTCs KaK WHCTHUTYT
00513aTeJIbCTBEHHOTO, A HE BEIIHOTO MPaBa.

B 1ieioM ke B oTeueCTBEHHON NMUBWIMCTUKE WIEsT «paclIeTUIeHHO COOCTBEHHOCTW» HMKOTAA He HaxOawia
CKOJIBKO-HUOYIb IIMPOKOTO TIPU3HAHUS B CUITY CBOETO NMPUHITUTTNAIBHOTO TPOTUBOPEYMSI OCHOBHBIM TOCTYJIaTaM
KOHTUHEHTAJIbHOTO MpaBa, B TOM YHCJIe YICHUIO O BEIIHBIX ITpaBax.

§ 2. IIpuooOperenue (BO3HMKHOBEHNE) IPaBa COOCTBEHHOCTH

1. OcHoBaHuA H cCIOCOOBI IPHOOPETEHHS MPABA COOCTBEHHOCTH

OcHOBaHUSIMA  BO3HMKHOBEHHUSI  (IIpMOOpETeHHMs]) TIpaBa COOCTBEHHOCTH  SIBJISIIOTCS  pa3jIMIHBIC
NPaBONOPOKAAIOIIHUEC IOPUIAUIYCCKHE d)aKTbI, T.c. OOCTOSITEILCTBA peaanofI XKN3HU, B COOTBETCTBUU C 3aKOHOM
BJIEKYLIi€ BOBHUKHOBEHHUE TIpaBa COOCTBEHHOCTH Ha OIpeAeIeHHOEe UMYIIECTBO Y KOHKPETHBIX JIUL. OCHOBaHUS
MMPHOOPETEHMS TIpaBa COOCTBEHHOCTH Ha3BIBAIOTCST TAKXKE THTYJIAMH COOCTBEHHOCTH. TUTYJIEHOE BIaleHUE — 3TO
BJIAZICHHE BEIbI0, OCHOBAHHOE Ha KaKOM-JIMOO IIpaBe (IIpaBOBOM OCHOBAaHWM, WJIM THUTYJE), BBITCKAIOIIEM W3
COOTBETCTBYIOIIETO IOPUANYECKOTO (haKTa — HAIIPUMEp, MPAaBO COOCTBEHHOCTH, OCHOBAaHHOE Ha JOTOBOPE KYIUIH-
MIPOIaXXH BEIIU WX Ha TIepeXojie ee B IMOPsIKe HacaenoBaHus. B oTimmame ot 3Toro 6ectutyiabHoe ((hakTuaeckoe)
BJIQJICHUE HE OMUPACTCS HAa KaKOE-JIMOO MPaBOBOE OCHOBAHME, XOTSI MPH YCTAHOBJIEHHBIX 3aKOHOM YCJIOBUSIX U
OHO MOXET BJIEYH OIIPEAECTICHHbBIE ITPABOBHIE MTOCIIEICTBUS.
Tutynel CcOOCTBEHHOCTM MOTYT TIpUOOpPETAaThC pPa3IMYHBIMU  CITOcOOAMU, KOTOphbIE TpaguLMOHHO
moApa3acIsaIOTCA Ha IBE I'PYIIIIBIL:
e [epPBOHAYAJIBHBIE, T.€. HE 3aBUCSIIME OT MPAB MPE/IILIECTBYIOIIEr0 COOCTBEHHMKA HA JAaHHYIO Belllb (BKJIIOYAs U CIIyYau,
KOTJIa TAKOTO COOCTBEHHHUKA paHee BOOOIIE HE UMENIOCh);

® TNPOU3BOJHBIE, PU KOTOPBIX MPABO COOCTBEHHOCTH Ha BElllb MEPEXOOUT K COOCTBEHHUMKY OT €ro MpeAlleCTBEHHUKA
(Ja1ie Bcero — 1o JOTOBOPY C HUM).

K nepBoHavyaibHBIM cioco0aM ITPHOOPETEHUS IIpaBa COOCTBEHHOCTH OTHOCSITCS

e co3nmaHue (M3rOTOBJIEHME) HOBOI BEIllM, Ha KOTOPYIO paHee HE ObLJIO U HE MOTJIO OBITh YCTAHOBJICHO HUYBETO IMpaBa
COOGCTBEHHOCTH;

e mepepaboTKa U cOop MM 10ObIYa OOILENOCTYITHBIX IJIs1 9TUX LieJIei Belleii;

e TIpM OMpPEIECHHBIX YCIOBUSIX — CAMOBOJIbHASI TOCTPOIKA;

e TpUOOpeTeHUE TMpaBa COOCTBEHHOCTH Ha OEcX03siifHOe WMYILECTBO, B TOM 4YKCJIE€ Ha MMYLIECTBO, OT KOTOPOTO



COBCTBEHHUK OTKA3AJICSI MJIM Ha KOTOPOE YTPATHII ITPaBo.

K npoussomHbIM cnoco6am mproOpeTeHus MpaBa COOCTBEHHOCTU OTHOCUTCSI MPUOOPETEHKE ITOTO MpaBa:

e Ha OCHOBAHUM JIOTOBOPA WIIK MHOM CAEKU 00 OTYYXICHUM BEILH;

® B IIOPAAKE HACJICAOBAHM IMOCJIC CMEPTHU I'pakKIaHUHAa,

® B IIOPAAKE IMPABOIIPEEMCTBA IMPU pE€OpraHru3alliv OPUANYECKOTO JIM1a.

ITpakTyeckoe 3HAUYEHUE TaKOrO Ppa3rPaHUYEHMS] COCTOMT B TOM, YTO MPHU MPOU3BOMHBIX CIOCODAX
TIpUOOpETeHUsI TpaBa COOCTBEHHOCTH Ha BEllb HEOOXOIMMO YUYMUTHIBATh BO3MOXKXHOCTh HAJIMYUS Ha 3TY Ke Belllb
MpaB APYTWX JIUIl — HECOOCTBEHHUWKOB (HATIPUMED, 3aJorofiepkaTesisi, apeHaaTopa, CyobeKTa OrpaHUYEeHHOTO
BEII[HOTO TIpaBa). DT MpaBa 0OBIYHO HE YTPAYMBAIOTCS TIPU CMEHE COOCTBEHHMKA BEIIN, TIEPEXOSIIeit K HOBOMY
BJIAZIETIbIy, KaK Obl OOpEMEHsIsSI er0 MMYIIECTBO. B 3TOM OTHOIIEHWU AEUCTBYET MPSMO HE BbIPaKEHHOE, HO
MOJPa3yMeBAEMOE 3aKOHOM CTapoe NpaBuilo, 6epyliliee Hauyajlo B pPUMCKOM YaCTHOM ITPaBe:

HUKMO He Mmoxcem nepedamv Opyzomy Ooavuie npae Ha eeuib, uem umeem cam (nemo plus juris ad alienum
transferre potest, quam ipse habet).

[loHATHO, YTO HA MEPBOHAYAILHOIO IMPHOOpETaTe/Isl BEIlM HUKAKWe OrpaHWYEeHHUS ITOHOOHOro popda
pacIpoCTPaHsIThCS HE MOTYT.

Takum oOpa3zoMm, pasaduue ITIepBOHAYANIbHBIX M IPOU3BOAHBIX CIIOCOOOB IpUOOpEeTeHMs IpaBa
COOCTBEHHOCTH, IO CYTH, CBOAUTCS K OTCYTCTBUIO WJIM HaJW4vIO MpaBONpeeMCTBAa, T.€. Iepexona IpaB U o0si-
3aHHOCTEl OT OJHOrO Jidila (MpaBodaressi, B JAHHOM cCjlydae — I€pPBOHAYAJIILHOTO COOCTBEHHWKA BEIIM) K
JIpyromy (IIpaBOIpPEEMHUKY, HOBOMY COOCTBEHHMKY) B IOpsSIIKE HPOM3BOJHOrO mpasonpuooperenusil. B cBoio
ouyepeab 3TO OOCTOSITEJIbCTBO JeJIaeT BO3MOXKHBIM pa3IMuMe IOHSITUNM «OCHOBAaHMWSI BO3HMKHOBEHHUS IIpaBa
COOCTBEHHOCTU» (T.€. TUTYJIOB COOCTBEHHOCTHU, WJIM IPABOMOPOXIAIOIINX HPHANIECKHX (PAKTOB) U «CIIOCOOBI
MpUOOpETeHUsT TIpaBa COOCTBEHHOCTW» (T.€. NMPAaBOOTHOLIEHWIi, BO3HUKIIMX Ha OCHOBE COOTBETCTBYIOIIMX
IOpUINYECKUX (DAKTOB).

MHorne cIroco6bl BO3HMKHOBEHUs IIpaBa COOCTBEHHOCTH MOTYT MCIIOJIb30BaThCA JIOOBIMU CYOBEKTaMU
rpaxxgaHCKoro mpasa. I1o3ToMy OHM Ha3bIBAIOTCS OOINMMH, MM OOINErpaKIAHCKHMH, CIIOCO0AMH TIPHMOOpPETCHUS
IpaBa COOCTBEHHOCTU. TaKOBBI, HAIIPUMEP, ITPABOOTHOIIICHMSI, BOSHMKAIOIINE HA OCHOBE Pa3IMYHBIX CIETIOK.
HMeroTcst, omHaKo, 1 CHelHalibHble CIOCO0bl BO3HUKHOBEHMSI 3TOTO IpaBa, KOTOPbIE MOTYT MCITOJIb30BaThCS JIUILb
CTPOTO OIpeaeIeHHBIMU CYObEKTaMMU.

Taxk, pexkBU3NLINSI, KOH(PUCKALMS, HAIIMOHAIN3AWsI MOTYT CIYKWUTh OCHOBaHWEM BO3HUKHOBCHHS TOJbKO
TOCYJApPCTBEHHO! COOCTBEHHOCTH, a COOp HAJIOTOB U TIONUIMH — TaKKe M MyHUIIUTAIBHOW COOCTBEHHOCTH, MO0
IJIT BCeX OpYruX (YacTHBIX) COOCTBEHHMKOB OHHU SBIISIIOTCS CIIOCOOAMM TIpeKpalleHWs MX IIpaBa Ha
COOTBETCTBYMOIIIee MMyIIecTBO. B coorBerctBuu ¢ m. 4 cr. 218 I'K rpaxkmannH Kak WIEH ITOTPEOUTEIHLCKOTO
KOOIlepaTUBa, ITOJHOCTHIO BHECIIMI IMaeBOM B3HOC 3a IIPEAOCTABICHHBIM €My KOONEpaTMBOM OOBEKT (CKUIYIO
KBapTUpy, rapax, Jadyy M T.I.), CTAaHOBUTCS COOCTBEHHMKOM TaKOro HuMyllecTBa. Ilpu 3ToM ero mpaBo
COOCTBEHHOCTH KakK IMPaBO Ha HEABVXXHMMOCTH IMOMJIEKUT 00s13aTeIbHOM rOCyIapcTBeHHOW peructpauuu'. 1o
CYIIIECTBY, peYb 37eCh UIET 00 00S3aTeTLHOM BEIKYIIC UMYIIIECTBA, KOTOPHIU SIBIISICTCS CIIOCOOOM IPHUOOpPETCHUS
IpaBa COOCTBEHHOCTH TOJBKO ISl TPaXIaH — WICHOB MOTPEOUTEIBLCKUX KOOmepaTuBOB. OCOOBIM CIIOCOOOM
BO3HMKHOBEHUSI YaCTHOM COOCTBEHHOCTM TpaXmaH W MIOPUAMYCCKUX JIMIl SIBJISETCS Takke HNPHBATH3AMMS
TrOCYyIapCTBEHHOIO M MYHUIIMIIAJIbHOTO MMYILIECTBa, paccMaTpuBaeMasl IIpexkae BCEero B KayeCTBE OCHOBaHUS
MpeKpalleHus Mmpasa MyoJMYHON COOCTBEHHOCTH.

2. IlepBoHayajibHbIE CIOCOOBI IPHOOPETEHHS NPABA COOCTBEHHOCTH

K 4ucny maHHBIX CITOCOOOB MpeXxe BCero OTHOCUTCSI U3roToBJieHHe (CO3AaHMe) HOBOI Benmm. Peuyb mpu sToM
UIET O CO3JaHUM Takoi Belr «mist cebst» (1. 1 cr. 218 T'’K), ubo ecnu oHa co3maeTcs Mo JOroBOpPY IJIsl IPyroro
JIUIa, OHO U CTAHOBUTCSI COOCTBEHHUKOM B CHUJIYy [OTOBOPHBIX YCJIOBHUI. BaxHoe 3HaueHUE TpU 3STOM
MPUOOPETAET MOMEHT, C KOTOPOTO BEIlh MOXHO CUYUTATh CO3MAHHOM (CYIIECTBYIOIIEI), TAK KaK OH U CTAHOBUTCS
npaBornopoxnaimuM (pakroMm. HeBo3MoxXHO, Hanmpumep, cTaTh COOCTBEHHUKOM OaXKe 3apaHee OIpeneeHHON
KBapTUPbI WU OTPENEICHHOI0 KOJMYECTBA KBAAPATHBIX METPOB XKUJIbsl B CTPOSILIEMCSI TOME /10 3aBEPILEHUS €T0
MOCTPOWKHU, CAAYU B IKCIUTyaTALIMIO U PEATbHOM MTepelayl COOTBETCTBYIOIIETO OOBEKTA 3aKaA3YUKY.

J st ABMDKMMBIX BEILIEH 3TOT MOMEHT ompeaesisieTcss pakToM OKOHYAaHUSI COOTBETCTBYIOIIEH AESITENIbHOCTH, a
JUJISI HEIBUXKUMBIX — MOMEHTOM TOCyJapCTBEHHOM peructpaiiuu rnpas Ha HUX (cT. 219 u 131 I'K). CregoBatenbHo,
JI0 MOMEHTA TaKOI perncTpaluyi BHOBb CO3/aBaeMasl HEABMXKMMAsT Belllb IOPUANIECKUA HE CYIIECTBYET. 1aKkoBo,
HampuMep, He3aBepHIeHHOe CTPOMTEIbCTBO. DTO TIOCIENHEe MOXHO CUWTATh CIENUATbHBIM BHUIOM He-



JIBVDKMMOCTH, MO0 ero TeCHasl CBSI3b € 3eMJIeil KaKk OCHOBHO MpU3HAK HEABMXKMUMOCTH odeBuaHa (cp. cT. 130 I'K).
OmHako TPaBOYCTAaHABIMBAIOIICH TOCYTApCTBCHHOM pETHMCTpallMi B KayeCTBE HEABIDKMMOCTU 3TH OOBEKTHI
MOUTeXaT JIMIIb TOTHA, KOTHa OHU IIepecTaloT OBITh MPEeIMETOM ICHCTBYIOIIETO IOTOBOpa CTPOUTEITBHOTO
rnmoapsiaa, T.e. IpU HEOOXOIMMOCTH COBEPIISHUS CAEJIKUA C TAKUM OOBEKTOM (BKIIOUEHUM €r0 B UMYIIECTBEHHBIM
000pOT) IOC/IE€ NPHMOCTAHOBIEHUS W KOHcepBauuu crpouTeiabcTBal. Kpome Toro, Takas perucrpaums (u,
COOTBETCTBEHHO, MIPU3HAHNE HE3aBEPIIEHHOI'O CTPOUTEIBLCTBA OOBEKTOM HEIBUKMMOCTH) MOXET UMETh MECTO B
ciTyyae UX MPUBATU3ALUM, TAKXKE OCYIIECTBISIEMOI TTOCIe TPUOCTAHOBICHHS CTPOUTEIbCTBAZ. B xome 0ObIYHOTO
CTPOUTEIIBCTBA <«HE3aBEPIIICHKAa» BOOOIIE HE SBISCTCS CaMOCTOSITCIBHEIM OOOPOTOCIIOCOOHBIM OOBEKTOM
IpaXXIaHCKWX IIPaB.

JIumo, ocyIiecTBUBIIEE CAMOBOJBHYI) IOCTPOKY OOBEKTa HEIBIXKMMOCTH, IO OOIIeMy IIpaBWIy He
MproOpeTaeT Ha Hee MPaBO COOCTBEHHOCTH, a caMa 3Ta MOCTPOiiKa He CTAHOBUTCS HEIBUKMMOCTbIO, KOO OHa He
MOUIEXKUT TOCYIaPCTBEHHOM PEerucTpaluu 1Mo MpUYrMHE AOMYIIEHHBIX IIPU €€ CO3NaHMK HapyIIeHU (HarmpuMep,
M3-3a OTCYTCTBUS pa3pellieHUs] Ha CTPOUTEIHCTBO MJIM OTCYTCTBUS TUTYJIa Ha 3eMeJIbHBINA y4acToK). Peub 3mech
MOKET WITH JIUIIb O COBOKYITHOCTH CTPOIIMAaTepraioB, KOTOPEIE MX COOCTBEHHUK BIIpaBe 3a0paTh, OCYIIIECTBUB 3a
CBOI CUeT CHOC TaKoii rmocTtpoiiku (11. 2 cT. 222 I'K).

CaMOBOJIBHBIM CUMTAETCSI CTPOMTENIBCTBO OOBEKTAa HEIBYDKMMOCTH IIPW HAJIWIUK JIIOOOTO M3 CIICAYIOIINX
HapyweHwuii (1. 1 ct. 222 I'K):

® HapyHCHUEC NnopAakKa 3¢MJICOTBOJA NI €ro 1IEJIEBOIro Ha3HAYCHUA,

® OTCYTCTBHE HEOOXOAUMBIX pa3pellleHUI Ha CTPOUTENbCTBO (XOTSI Obl OTHOTO U3 HUX);

® CYHIECTBECHHOC HApYIICHUEC CTPOUTEIbHBIX HOPM U ITpaBUJI.

[IpaBuna o MOCAENCTBUSAX CAMOBOJIBHOTO CTPOUTEILCTBA TIPEXIE IITMPOKO HMCIOJb30BAINCH IIPU HAPYIIICHUHN
3aCTpOMIIIMKAMM He Bcerga OOOCHOBAaHHBIX OrpaHMYEHMI Ha pa3Mep M XapakKTep BO3BOIMMBIX MOCTPOEK,
HaIlpMep CamoOBBIX JOMUKOB, 3aKPEIUISIBIINXCS paHee NeCTBOBABIINM 3aKOHOAATEIECTBOM. OIHAKO OTIACHUE
TaKMX OTpaHWYEHUU BOBCE HE TIPUBEIO K BO3MOXHOCTU BO3BEACHHS JIIOOBIX OOBEKTOB IO YCMOTPEHUIO WX
3aKa3YMKOB WM 3acTpOoMIIMKoB. OueBMOHA HEOOXOOMMOCTb COXpPaHEHUsI OTpaHWYCHMI, IIpeIycMaTpUBaeMBbIX
CTPOUTEIbHBIM, IIPUPOIOOXPAHHBIM, 36MEJIBHBIM M MHBIMU OTPACIISIMA aIMUHUCTPATUBHOIO 3aKOHOIATEIbCTBA,
YCTaHABJIMBAaeMBIX B ITyOJIMYHBIX MHTepecaxX. [103ToMy caMOBOJBHBIM CTPOUTEILCTBOM CJICAYET, B YACTHOCTH,
CcuMTaTh BO3BENEHUE Aay, KOTTEIKel, OCOOHSIKOB U T.II. HA OCHOBAaHUM HE3aKOHHO IMOJyYEHHBIX (B TOM 4YMCIe
BIIOCJIEICTBMM OTMEHEHHEBIX) pa3pelIeHUIT OpraHOB ITyOJTMYHOM BIACTH VTN JOJIKHOCTHBIX JIUII.

JIvie B mopsiiKe MCKIIOYEHHs1 BOBMOXHO TIPU3HAHWE TTpaBa COOCTBEHHOCTU Ha CaMOBOJIBHYIO TIOCTPOMKY 3a
3aCTPONIIIMKOM JIMOO 32 COOCTBEHHUKOM WJIM WHBIM TUTYJIBHBIM BJIaJENIbIIEM 36MEJIbHOTO y9acTKa, Ha KOTOPOM
OCYIIECTBIICHO TAaKO€ CTPOMTENICTBO. 3aCTPOMIIMK MOXET CTaTh COOCTBEHHHKOM CaMOBOJIBHO BO3BEICHHOTO
CTPOCHHUSI KaK 00BheKTa HEMBIKUMOCTH, €CJIM STUM He HapyIIalOTCsS 3aKOHHBIE MHTEePECHl IPYTUX JIMIT (HaIIpuMep,
COCEIHMX 3eMJICTIONB30BaTe/Iell) U HE CO3MaeTCs Yrpo3bl XKU3HU M 3MOPOBBIO TpaxkmaH (YTO ITOATBEPXKIAETCS
HaJIMYMEM HEOOXOIMMBIX pa3pellleHUuid CO CTOPOHBI OPraHOB IOXAPHOW OXpaHbl, CAHUTAPHOIO Haa30pa,
APXUTEKTYPHOTO WU CTPOUTEIBHOIO KOHTPOJS W T.I.), a JIMIIO, OCYIIECTBUBIIEE TaKyl0 MOCTPOUKY, JOJKHBIM
obpazoM oO(OpPMUIIO TPaBO Ha COOTBETCTBYIOLIMI 3eMeNbHbIM ydyacTok (1. 3 cr. 222 TI'K). Ilpu Hanuuuu
TIepEeYNCIICHHBIX YCIOBHI CyI MOXKET IIPU3HATh IIPaBO COOCTBEHHOCTH Ha JaHHYIO IIOCTPOMKY 32 COOCTBEHHHKOM
WIA WHBIM 3aKOHHBIM BJIaieJIblieM 3eMeJbHOT0 YJ4acTKa, Ha KOTOPOM OHa OCYIIeCTBJIcHA. B TmociaemneM ciaydae
HOBBII COOCTBEHHHUK 00s13aH KOMIIEHCUPOBATh 3aCTPOMIIINKY HEOOXOAMMBIE PACXOIbl HA CTPOUTEILCTBO.

IIpaBo COOCTBEHHOCTM Ha HOBYIO JABWXKHUMYIO Belllb BO3HUMKAeT TakXe B pe3yJbTare mepepadoTKu
COOTBETCTBYIOLLIMX MaTepualioB (specificatio), n3 kotopnix oHa cozgaercs (cr. 220 I'K). ITo obiemy mpaBuiy
MpaBoO COOCTBEHHOCTH Ha TaKylo Belllb TpUoOpeTaeTcsi COOCTBEHHMKOM MaTtepuayioB. Korma Takoil coOCTBEHHUK
OHOBPEMEHHO HE SIBJISICTCS JIMIIOM, OCYIIIECTBUBIINM ITepepabOTKy MaTepHaiOB, OH JODKEH KOMIICHCHPOBATh
CTOMMOCTB TTepepabOTKU TTPOU3BEIIIIEMY €€ JINITY (€CTM TOJIbKO MHOE He TIPETyCMOTPEeHO MX 1oroBopom). Ecim xe
IepepaboTKy MaTeprajioB C IICJIBI0 M3TOTOBJICHUSI HOBOI BEIIM OCYIIECTBUT MX HEIOOPOCOBECTHBIN BiIameIell,
BOCIIOJIB30BABIIMICS UMM 0e3 corjacusi COOCTBEHHUKA, IMOCIAEIHUN TMoJyJaeT MpaBo TpeOoBaTh Iepeaadyu eMy
5TOM BEIIM Y BO3MEILEHUS] MPUIMHEHHBIX TAKUMU JEWCTBUSIMU YOBITKOB.

B ciyyasix, koraa cToMMOCTb NepepadoTKH 3HAYMTEJIBHO MPEBBINAET CTOUMOCTb MATEPHAJIOB, COOCTBEHHUKOM
BEllld CTAHOBUTCSI JIMIIO, OCYIIECTBUBIIEE WX MepepaboTKy, €ClIM OHO AEWCTBOBAJIO JOOPOCOBECTHO (T.e.
JIOTOBOPWJIOCH C COOCTBEHHMKOM MaTrepuaioB JIMOO JOOPOCOBECTHO II0Jarajio, 4YTO OHO W  SIBIISIETCS
OTHOBPEMEHHO UX COOCTBEHHMKOM) M BBITIONHSIIO 3Ty paboTy ajs cebsi, a He Mo 3akasy japyroro jmia. Ho mpu
5TOM HEOOXOOMMO BO3MECTUTh CTOMMOCTh MAaTepUAIOB X COOCTBEHHUKY. COOCTBEHHUK MaTepHaIOB MOXET He
cTaTh COOCTBEHHMKOM BEIM, CO3MaHHOM M3 3THUX MaTepUalioB, M B CIy4yasx, IPEIyCMOTPEHHBIX ITOTOBOPOM
(HampuMep, TOroBOPOM TMOPsIIa MO U3TOTOBICHUIO BELIY U3 MAaTEpPUAIIOB MOJAPSIAUMKA, a HE 3aKa34NKa).

IIpaBo COOCTBEHHOCTH HAa NPOAYKUMIO, IUIOABI M JOXOIbI KaK DPE3YJbTaThl XO3SIMCTBEHHOM SKCILTyaTalluu



MMYyIIleCTBa IO OOIeMy TpaBUIy BO3HMKAET Yy JIMIA, WCIOJB3YIOIIET0 JaHHOE WMYIIECTBO Ha 3aKOHHOM
OCHOBaHMM, — COOCTBEeHHHMKA, apeHaaropa u T.4. (cT. 136 I'K). OgHako HOpMATUBHBIM aKTOM WJIM JTOIOBOPOM
MOXET OBITh YCTAHOBJICH M WMHOW IOPSIOK (HAIIpuMep, Iepemada apeHIATOPOM COOCTBEHHUKY OIIpeHcICHHOMN
JaCTH 3TUX PEe3yJbTaTOB).

Coop siroa U rpubOB, JIOB PHIOBI, COOP UM 10ObIYA APYTUX OOIIEOCTYNHBIX Bellleil MM KUBOTHBIX CTAHOBSITCS
MepBOHaYaIbHBIM CITOCOOOM MPUOOPETEHUsI MMpaBa COOCTBEHHOCTHU MJISI JIIOOOTO COOpAaBILIEro WiIK JOOBIBIIETO UX
JIIa TIPY YCJIOBUM, YTO OHU OCYILECTBICHBI B COOTBETCTBMM C 3aKOHOM, paspellleHWeM COOCTBEeHHHWKa WU
MecCTHBIM oObIyaeM (ct. 221 I'K)!.

K gmcity mepBoHaYaIbHBIX CITOCOOO0B IIPHMOOPETEHUS MpaBa COOCTBEHHOCTH OTHOCHUTCS M IIPUOOPETEHNE 3TOTO
MpaBa Ha 0ecxo3gitnbie Bemu (res nullius).

Ilonamue 6Gecxo3aiinvlx 6ewjell A6AAEMCA COOUPAMEAbHBIM, O0XGAMbBIBAIOWUM MAKUe PA3HOGUOHOCHIU, KAK
Opowentbvle cOOCMBEHHUKOM Beulll, HAX00KU, Oe3HaA030pHbIEe HCUBOMIHbLE, KAAObL.

Bo Bcex 3THX ciayJasgx pedb HMOET O BO3MOXHOCTH IIPUOOPETeHUS IIpaBa COOCTBCHHOCTHM Ha BeEIlH,
COOCTBEHHUK KOTOPBIX JTM0O0 HEM3BECTeH, TMOO OTKA3aJICA OT HUX, TUOO yTpaTwiI Ha HUX 1paBo (1. 1 cT. 225 I'K).
Panee Oecxo3siifHOE MMYIIIECTBO IO OOIEMY MpaBUIYy IOCTYyNaJo B COOCTBEHHOCTh IOCYIapCTBa, HO IOCJIE
BCTyIUIeHUS B cuuty 1 mionst 1990 r. mpaBUJl col03HOTO 3aKOHa O COOCTBEHHOCTHM T'OCYIapCTBO KaK COOCTBEHHMK
yTpaTuiio 3Ty npuBwiIernio. Ha Takoe MMyIIIecTBO MpaBOBOe OCHOBaHME (TUTYJ) OTCYTCTBYET KaK y YAaCTHBIX, TaK
U y OMyOJIMYHBIX COOCTBEHHUKOB. [IpaBO COOCTBEHHOCTH Ha HETO MOSIBIISIETCS Y (DaKTHMUECKMX BIIAIEIIBIEB 110
TpaAuLIMOHHOMY TipaBumiy res nullius primo occupanti cedit («6ecxo3siiiHble BEIIU IMEPEXOASAT K MEPBOMY, KTO
3aXBaTUJI UX») B CUJIY YKa3aHHBIX B 3aKOHE OOCTOSITE/IBCTB, T.€. IEPBOHAYAILHBIM CITOCOOOM.

[Topsimok BO3HMKHOBEHHMS IIpaBa COOCTBEHHOCTH Ha JBMKMMBIE M HEABUXKMMBIC O€CXO3sIiiHbIe BelIU
pasiuyeH. becxo3siinple IBHKMMOCTH CTAHOBATCS OOBEKTOM COOCTBEHHOCTU UX (DAaKTUYECKUX BIIAACIIbLIEB MO0
MpY HaJIWMYUM YCJIOBUH, MPSIMO YCTAHOBJICHHBIX 3aKOHOM [JII KOHKPETHBIX CUTyalluii (OpOIIeHHBIC BEIIu,
HaxoiKa, Oe3HaJ30pHbIe KWBOTHBIE, Kiaa), JMOO B CWIy TPEAYCMOTPEHHBIX 3aKOHOM TIpaBUJI O
MMproOpeTaTeIbHOI JaBHOCTH. Becxo3siiHble HeABHKAMOCTH JTOJDKHBI OBITh TIPUHSITH Ha FOCYAApCTBEHHbI YUET 110
3asIBJICHUIO OpraHa MECTHOTO CaAMOYIPAaBICHUS, HA TEPPUTOPUU KOTOPOro oHu HaxoxasTcs!. Eciu B TeueHue roma
CO ITHSI TIOCTAHOBKU 0OECXO35MHOI HEABMXKMMOM BEIM Ha yYeT HUKTO He 3asBUT O CBOMX ITpaBax Ha Hee, OpraH
yIOpaBJIEHUSI MYHULMOAJIbHBIM HWMYIIECTBOM MOXET I10TpeOoBaTh B CYACOHOM TMOpPSIIKE TPU3HAHUS
MYHHIUNAIBHONH COOCTBEHHOCTH Ha TaKylo Bellb. Cylm, OMHAKO, MOXET M He YIOBJICTBOPUTH JaHHOE TpeOOBaHME
(HammpuMep, TIpM HATWIUK (PaKTUISCKUX BIIANCNIbBIECB, JOJDKHBIM O0OpPa3oM MCITONBL3YIOIINX TaKOe MMYIIECTBO).
Torma »Ta Belllb MOXET MEPEHTH B COOCTBEHHOCTD (DAKTHYECKUX BIAIEIbLEB B CHIY IIPUOOpETaTeIbHOM JaBHOCTH
(1. 3 cT. 225 T'K).

IIpuobperaTenbHasd TABHOCTh PACIIPOCTPAHSECTCS Ha Cliydad (PaKTUYECKOro, OECTUTYJIbHOTO BJIAACHUS UyKUM
umylectsoM. Hanmnuwre y Bianmenblia Kakoro-imbo IOpUIUYECKOro TUTYJa (OCHOBAHWUSI) BIAJEHUS, HAPUMEP
JIOJITOCPOYHOTO JTIOrOBOPA apeH/Ibl, MCKIII0YaeT ACeMCTBUE MpUOOpeTaTesIbHOM naBHOCTH. CKOJBKO OBl BpeMEHU
apeHIaToOp WUIM, AOIYCTUM, XpaHUTEIh HU BIafe] UyKMM HWMYIIECTBOM, OH, pa3yMeeTcs, He CTAaHOBUTCSI €TO
coOCTBeHHUKOM. Ho eciii COOTBETCTBYIOIIEe UMYIIIECTBO HE MMEET COOCTBEHHWKA WM YTPATWIIO €r0, TPEeTeH-
JIOBaTh Ha POJIb €r0 COOCTBEHHMKA MOXeT (DaKTUYeCcKuil Biaaenell (a He TOCylnapcTBO, Kak paHee), pasymeercs,
IIPY ONPEACICHHBIX, IPEAYCMOTPEHHBIX 3aKOHOM YCJIOBUSIX.

I mpuoOpeTeHus: mpaBa COOCTBEHHOCTH Ha Belllb MO AABHOCTH (DAKTUYECKOTO BJIAJEHHS B COOTBETCTBHUU C
npasuiamMu cT. 234 TK mpexne Bcero He0OXOAMMO BIIAfeTh €0 J00pocoBecTHO. CienoBaTelIbHO, (PaKTUISCKUA
BJIajicsiel] He TOJDKeH OBITh, HANpUMeEp, ITOXUTUTENIEM WM WHBIM JIMIIOM, YMBIIIJICHHO 3aBJIaJCBIINM YYKUM
AMYIIECTBOM ITOMMMO BOJIM €T0 COOCTBeHHMKA. Jlajiee, Takoe BIaJeHUE IOKHO OBITh OTKPBITBIM, OUCBUIHBIM
IIJIST BCeX WHBIX JIMII, TIPUYEM BJIafeliel] OTHOCHUTCS K COOTBETCTBYIOIICH BEIIM KaK K CBO€il COOCTBEHHOi (MMesT B
BUIy HE TOJBKO €€ IKCILTyaTallMio, HO M HeOOXOMUMbIe MEPHI 110 e¢ TOMIePKaHUIO B HaIjIeXkalleM COCTOSTHUU,
160 COOCTBEHHUK, KaK yxXe OTMeuYaaoch, HeceT U OpeMsi cobcTBeHHOCTH). HakoHell, Takoe BiaaaeHUe AOKHO
OBbITH HENMpePbIBHbIM B TEUYCHME YCTAHOBJICHHBIX 3aKOHOM CPOKOB (K BpeMeHU (DaKTUYECKOIO BJIAJCHUS B CHUILY
ykazaHus 1. 3 cr. 234 'K MOXHO TakxKe MPUCOSAMHUTHL BpeMsi, B TeUeHHE KOTOPOro JaHHOM Bellblo BJaaeia
MpaBOIPENIIECTBEHHUK JINIIA, CCHUTAIOIIErocs Ha MPpUOOpeTaTeSIbHYIO TaBHOCTh, HAllpUMep €ro HacjenoaaTeNlb
WY IOpUANYECKOe JIMIIO, M3 COCTaBa KOTOPOTO BBINEIWIOCH 3aTeM Iopuaudeckoe Juio — Bianeneir). Cpok
MMproOpeTaTeIFHON JABHOCTH IIJIST ABVDKMMOCTH YCTAHOBJICH B NATH JIET, a IUIS HeaBrkuMoct — B 15 jer. [Ipaso
COOCTBEHHOCTHU Ha HEIBIDKMMOCTD M B CIUIy MCTEUCHUS CpOKa TIPpUOOpeTaTeIbHOI JaBHOCTH BO3HUKAET TOJIBKO C
MOMEHTA €ro rocyIapCTBEHHOM PErHCTpalMi Ha JaHHBI OOBEKT.

3aKOHOM 0C000 pellaeTcst BOIPOC O TEYEHUH CPOKa NpHOOPeTaTe/IbHOM JaBHOCTU B OTHOLLIEHUM UMYIIECTBA,



KOTOpPO€ MOTIJI0 OBITh HCTPeOOBaHO Yy (AKTUYECKOTO BJaneblla THUTYJIbHBIM (3aKOHHBIM) BJIAJIEJIbIEM,
MIPOITYCTUBIINM, OTHAKO, CPOK MCKOBOM TaBHOCTH Ha TaHHOE TpeOoBaHME. B OTHOIIEHNNM TaKOTO «3aJaBHEHHOTO
HMYIIECTBAa» TCUCHME IIPHOOpETATeIPHON MaBHOCTA HE MOXKET HAJaThCs paHee WCTEUCHMSI CpoKa MCKOBOI
JIABHOCTH I10 COOTBETCTBYIOLIUM TpeOboBaHUsIM!, KOO 10 3TOr0 MOMEHTA UMYIIECTBO MOXET OBITh IPUHYIUTEILHO
HUCTPeOOBAHO €TI0 3aKOHHBIM BJlajieJiblieM, a (haKTUUECKOe BlaleHue He MOXET ObITh MPU3HAHO 100POCOBECTHBIM.

BmecTe ¢ TeM B TedeHME CPOKOB MpPUOOpETaTeIbHONM NaBHOCTU (haKTUUYECKUI TOOPOCOBECTHBIN Bilajenel]
BeIllM, KaK YXe YKa3bIBaJOCh, TOJIb3YETCs 3alIMTOi CBOEro BJaJeHHsl TPOTUB BCEX WHBIX JIMI[, HE MMEIOIINX
TUTYJIOB Ha maHHyIo Bemlb (. 2 cT. 234 I'K), T.e. 3aKOH 3aIIMIIAcT ero HapaBHE C TUTYJIbHBIMHU BiIafdeIblIaMU
nmymiectBa. TeM caMbIM M (hbaKTUUECKOE BIafcHHME IPUOOpPETAaeT OINpelcacHHOe IOpUANYECKoe 3HaueHUe, He
CTaHOBSICh, OMHAKO, CAMOCTOSITEIBHBIM BEIITHBIM IIPABOM.

K uymciny Oecxo3siiiHbIX Bellleii 3aKOH OTHeC OpoieHHble coocTBeHHMKOM Bem (cT. 226 I'K). Ecinu takue
IBUXKUMBIC BEIIM HE MMEIOT 3HAUMTEJbHON CTOMMOCTM (HUXE CYMMBbI, COOTBETCTBYIOIIEH MSATUKPATHOMY
MUHMMaJIbHOMY pa3Mepy OIUIaThl TPyda) JUOO MPEACTaBISIOT CO00i OPOILIEHHBIN JOM METAJIOB, OpPaKOBAaHHYIO
TIPOMYKITUIO, OTXOABI MIPOM3BOJCTBA M JAPYTUe OTXOABI, OHM MOTYT OBITh OOpaIlieHbl B COOCTBEHHOCTh JIMIIA, Ha
TEPPUTOPUU KOTOPOTO HAXOAATCS (COOCTBEHHMKA WJIM WHOTO THUTYJIBHOTO BJaeNiblla 3€MEJbHOTO YJacTKa,
BoIOoeMa M T.O.), IIyTeM COBeplIcHUs MM (PaKTHIECKHX AEHCTBHi, CBHICTEILCTBYIOIIMX 00 OOpaIlleHWH 3THX
Bellleil B CBOIO COOCTBEHHOCTh. MHBIE OpOIlIeHHBIE COOCTBEHHMKOM BEII MOIYT IOCTYMUTh B COOCTBEHHOCTh
HOBOTO BJIaIE/Ib1IA JIUIIb ITyTeM IIPU3HAHUS UX O€CXO3IHHBIMU B CyeOHOM MOPSIKe.

Hamenmuii norepsuuyio Bempb (HAX0AKy) He CTAHOBUTCS cpasy ke ee cooctBeHHUKOM (cT. 227 I'K). Ilpexne
BCEro OH 00s13aH YBEOOMUTb O HAXOIKe JIMIIO, MOTEpsBIIee Belllb, JMOO MHOTO M3BECTHOTO €My 3aKOHHOTO
BlIaieIblla BEIM, JUOO claTh €e B OpraH MWJIWIIMU, OpraH MECTHOTO CaMOyTMpaBlieHWs, JMOO BIIAAeIbIly
TTOMEIICHHS WJIM TPAaHCIIOPTHOTO CPENICTBa, B KOTOPOM OOHapyXeHa ITOTepsTHHAs Belllb. Harme it Bems BIIpaBe
XpaHUTh €¢ U y ceOs1, OTBeYasl B 3TOM Cllyyae 3a €€ BO3MOXHYIO YTpaTy WX MOBPEXACHNUE IIPY HAIMYMU TPyooit
HEOCTOPOXHOCTHU WJIM YMBICJIA U B MIpeaeaaX CTOMMOCTH TaKoi Bemn. [1o ncredeHnn 1mecT MecsieB ¢ MOMEHTa
3asIBJICHUSI O HAXOAKe OpraHy MUJIMIIMM WM MECTHOTO CaMOYMNpPaBJICHUSI U OTCYTCTBUM CBEIECHUI O 3aKOHHOM
BJIaJieJIblle BEIM HAIIEAIIMI Bellb NMpUOOpeTaeT Ha Hee mMpaBo codcTBeHHOCTH. [Ipm ero orkasze OT 3TOro Ha
HaliIeHHYIO Belllb BO3HMKAET MPaB0 MyHMIIMNAAbHO# coocTBeHHocTH (cT. 228 I'K). Hamenmuii Benis nuMeeT npaso
Ha BO3MeLIEHHE PACXO0B IO XPAHEHUIO 3TOU BEIlM JUOO OT €€ 3aKOHHOTO BJafiesiblia, TUOO OT OpraHa MECTHOTO
caMOyIpaBJICHMSI, B COOCTBEHHOCTb KOTOPOTO IMOCTYITIJIA HaliIeHHAsI UM BeIllb, a TAK3KE MPABO HA BO3HATPaKIEHNE
3a HaXOIKy OT JIMIIA, YIIpaBOMOYeHHOTO Ha moirydeHue Bemwu (cT. 229 I'K). Bo Bcex 3Tux ciaydasix pedb WIET O
JBHKMMOM MMYLIECTBE.

AHAJIOTUYHBIN 1O CYTH IIPAaBOBOI PEXUM MPHOOPETAIOT 1 0e3HaA30pHbIe XKUBOTHBIE, KOTOPHIE 10 UCTCUECHUU
IIECTU MECSLEB C MOMEHTa 3asBjeHusI 00 MX 3alepXaHUUM M HEOOHapy>XKeHUWU UX 3aKOHHOro Bjajaesiblia I10-
CTYIAIOT B COOCTBEHHOCTh HAIIIEIIIETO WX JINIIA, a TIPY ero 0TKa3e — B MyHUIIMIIATbHYIO0 COOCTBEHHOCTH (11. 1 CT.
231 I'K). I1pu Bo3BpaTe 6e3HAA30PHBIX XKNBOTHBIX IIPEKHEMY BJIaE/IbIy 0OHAPYKUBIIECE MX JIUIIO UMEET IIPaBo Ha
BO3MEIIIEHIE HEOOXOMMMEBIX PAaCXOI0B, ITOHECEHHBIX Ha MX COIEpKaHNE, a TIPU BO3BpaTe JOMAITHUX XXIMBOTHBIX —
Tak:Ke M Ha BO3HATrpakAeHUe T10 ITpaBUJIaM O BO3HArpaKICHUH 32 HaXOIKY.

[TepBoHaYaIbHBIM CITOCOOOM ITPUOOPETEHUSI TTpaBa COOCTBEHHOCTH SIBJISIETCSI 0OHAPYXKEHHE KJaja.

Kaadom cuumaromcs 3apoimuoie 6 3em.ae uau COKpbimole UHbLM CHOCOO0M HAAUMHBIE OeHb2U UL UEHHble npedMenbl,
COOCMEEHHUK KOMOPbIX He MOoXcen 0bimb ycmanoeaeH aubo ympamua Ha nux npaeo (11. 1 ct. 233 IT'K).

B orniume OT MpekHETo MopsaKa, B COOTBETCTBMHM ¢ KOTOPBIM KJIaJ BO BCeX CIydasixX ITOJIEXal repeaadye B
COOCTBEHHOCTh T'OCYIAapCTBa, TEIEepb OH ITOCTYIAcT COOCTBEHHHMKY MMYHIECTBA, B KOTOPOM OBUI COKPBIT KJlaj
(3eMeIbHOTO yJYacTKa, CTPOCHUS W T.I1.), W JIMIy, OOHAPYXHBIIEMY KJaa, IIpUYeM B PaBHBIX IOJISIX, €CIIU
CoIJlallleHUeM MEXIY HUMH He TpeaycMOTpeHO MHoe. Ecim ke mpenBapuTeIbHOIO corjacus COOCTBEHHMKA
HWMYIIECTBa, B KOTOPOM OBLI OOHApy:KeH KJjiad, He ObUIO MOJYYCHO, KJIad IEJIMKOM IOJDKEH ITOCTYIUTh NMMEHHO
eMy, a He OOHapy:XMBIIeMY KiIam JINITY. JIMIIb BXOOSIINME B COCTaB KJlafa BEIW, OTHOCSIINECS K MAMATHHKAM
HCTOPHH U KYJbTYPBI, ITOIJIEKAT IIepeaade B TOCYIapCTBEHHYIO COOCTBEHHOCTh C BO3HATrpaxkIeHUEeM B pa3Mepe I10-
JIOBUHBI UX CTOMMOCTH, MOCTYHAIOIMMNM COOCTBEHHMKY MMYIIECTBA, TO¢ OBUI COKPBIT KJIal, M HaIIeOIIeMy €ro
quiy. IIpy HemoayYeHUM MOCIETHUM IIpeIBapUTEIBHOIO COTIJIacusl COOCTBEHHMKA Ha PAaCKOIKM WIM TOMCK
LIEHHOCTE# yKa3aHHOE BO3HATpaXkIeHNE 1IETMKOM ITOCTYIaeT COOCTBEHHUKY.

3. IlpousBoaHbie CIOCOOBI IPHOGPETEHHS NPABA COOCTBEHHOCTH

IMpu Takmx crmocobax NPUOOPETeHWs TIpaBa COOCTBEHHOCTH, KaK yXe OTMEYaloCch, HMEET MECTO
npaBonpeeMcTBO (MM «CYKIECCHs» — OT JIaT. SUCCEssio), T.e. MepPexold TOro BEIIHOTO MpaBa OT OXHMX JIMI[ K



JIpyruMm. B nmpexkHeM mpaBomnopsiikKe 3TO ObLJIO0 HEBO3MOXHO: TEPeXo/ BELIM U3 TOCYIapCTBEHHOU COOCTBEHHOCTU
B JIMYHYIO, HAIIpUMEp IO JOTOBOPY PO3ZHMYHON KYIUIM-TIPOJAXXU B TOCYOAPCTBEHHOM MaraswHe, CYIIeCTBCHHO
MEHSLI €€ TIPaBOBOM PEXXMM, TIOCKOJIBKY CYOBEKTBI 3THX IIpaB pealbHO MMENIM HECOIIOCTABUMBIE ITO COACPKAHIIO
BO3MOXHOCTHU UCIIOJIb30BaHUS CBOETO MMYIIeCTBA. Majio Toro, mpojaaBell TAKOro UMYIIECTBa — TOCYIapCTBEHHOE
IOpUIMYECKOe JIUIIO0, He OYAyuyMd ero COOCTBEHHMKOM, OTYYXIajl €ro OT COOCTBEHHOr0 MMEHH, YTO OMHOBPEMEHHO
03Hayajlo aBTOMAaTUYeCKOe IMpeKpallleHue IpaBa COOCTBEHHOCTY IOCylapcTBa Ha JaHHYIO Bellb. B pesynabrate o
MPaBOIIPEEMCTBE HE MOIVIO OBITh M peYd: MpPH IIepexofe BeId II0 JOTOBOPY KYIUIM-TIPOJAaXH IIPaBO
COOCTBEHHOCTM TMpoAaBlia (WIM CTOSIIETO 3a HUM TOCYIapCTBa-COOCTBEHHMKA) MPEeKpaIlaaoch, a IMpaBo
COOCTBEHHOCTM TIOKyTaTeJis-TpakaaHWHa BO3HUKAJIO 3aHOBO. B HOBOM IpaBoMoOpsiAKe CUTyallusl U3MEHUJIACh
KOPEHHBIM 00pa3oM: IPaBO COOCTBEHHOCTH, OYIYIM eIUHBIM 110 COACPXKAHUIO HE3aBUCUMO OT TOTO, KTO SIBIISICTCS
€ro CyObeKTOM, IEWCTBUTEIBLHO IIEPEXOAUT IO AOroBOpY (WIM MO WMHBIM TPEAYCMOTPEHHBIM 3aKOHOM
OCHOBAHMSIM) OT OJHHUX JILL K IPYTUM B [TOPSJIKE TPABOIIPEEMCTBA.

IIpu aTOM yuyuTBHIBae€TCSl BOJSI MPEXHErOo COOCTBEHHMKa (OTUyXKaaTess Belld), IMOATOMY 3[€Ch OCHOBAaHUS
MprodpeTeHNsT (BOBHUKHOBEHMSI) TIpaBa COOCTBEHHOCTH Y ONHUX JIMI OMHOBPEMEHHO SIBJISTIOTCS OCHOBaHUSIMH
MpeKpalleHusT 3TOro Xe MpaBa y APYTUX JUI. Peuyb OOBIYHO MAET O Pas3IUYHBIX AOTOBOPaX:. KYIUIH-TIPOJAXKU,
MEHBI, HapeHUs, PEHTBI, apeHAbl C BEIKYIIOM M T.OI., a TakKKe O HACJIEIOBAHMH HMYIIECTBA TPaxKdaH WIN O
NPaBoNpeeMCTBE B OTHOIIEHHH MMYIIECTBA IOPUINYECKHUX JIMI U ITyOJIMIHO-TIPAaBOBBIX 00pa3oBaHuil. Kaxkmblil u3
3TUX CIIOCODOOB CIECIUATBHO YPETYJIMPOBAaH 3aKOHOM B COOTBETCTBYIOIIMX MHCTUTYTaX (IOTOBOPHOTO IpaBa, Ha-
CJIEICTBEHHOTO IpaBa, MpaBOIIpeeMCTBa MpYU peopraHU3aluu IOPUINIECKUX JIMIT), BBIXOMSIIIMX 32 pPaMKU IpaBa
COOCTBEHHOCTH.

BaxHoe 3HaueHUMe UMeEET OIlpelejieHMe MOMEHTa, B KOTOpbIM Ha TIpuoOpeTaTessi BELIM I10 TOTOBOPY
MepeXOIUT IIPaBO COOCTBEHHOCTH. Beb ¢ 3TOTr0 ke MOMEHTa Ha HETO MepeXOoIsiT U OpeMsT COOCTBEHHOCTH, M PHCK
CITy4aiiHO# TMOeny WM TIopYyd Belnu. s mBMZKMMBIX Bemleii Hail 3akoH B m. 1 cr. 223 I'K ompepensiter aToT
MOMEHT II0 «CHCTeMe TPaIulMu», M1 mepeaaun (ot yar. traditio — Tepegada), B COOTBETCTBUM C KOTOPOI TaKoe
MPaBo MEPEeXOIUT Ha MpHoOpeTaTe/isi B MOMEHT (haKTUUECKON mepenayu eMy oT4yKaaeMoi Beru. OqHako 3TOT
MOMEHT OTIpeie/icH AUCIO3UTHBHO — 3aKOHOM WJIM JOTOBOPOM CTOPOH MOKET OBITh YCTAHOBJICH W WHOI MOMEHT
Takoro rmnepexoja (HanpuMmep, 3aKJIOUEHWE COTIJallleHMs, yruiaTa MOKYIMHOW LeHBbI, MOANMCaHWe CTOpPOHAMU
MePeSaTOYHOrO aKTa WIIA HACTYIIEHNE MHOTO YCIOBHS, TIPEIYCMOTPEHHOTO CAEIKOM, U T.1.) .

3aKOH CHelNalbHO pacKphIBacT 1 NoHATHE «nepenada» (cT. 224 T'K). Ero npusHaeTcs He TOJIBKO (haKTHIECKOe
BpyY€HHME BeIM MpUOOpeTaTe o WM cavya €€ MepeBO3YMKY JMO0O B OpraHM3allMio CBSI3U IS OTIpPaBKU
MpUoOpeTaTes0, HO U (haKTUIECKOe MOCTYIJIEHNEe MYILeCTBa BO BaJeHue MpuodpeTaresiss WM YKa3aHHOTO UM
Jmia (HampuMep, OOCTaBKa Ha ero CKJIam), a TakkKe Ieperada eMy TOBapOpacIlOpSIUTEIbHOTO JOKYMEHTa Ha
pemn. PakTUUECKOE BIAICHWE BEIIbIO IIPUOOpeTaTesieM K MOMEHTY 3aKIIOUeHUSI TOTOBOpa O €¢ OTUYKICHUH
(HammpuMep, TIpM BBIKYIE apeHIOBAaHHOTO WMMYIIECTBA) INPHUPaBHUBAECTCS K e¢ Ilepemadye (M3BECTHas eIle
PUMCKOMY IpaBy Iepeaayda brevi manu — «KOpPOTKOM pyKoii»). MHaYe roBopsi, B TaKOM CUTyallUM 3aKJIIOYEHUE
JIOTOBOpa 00 OTYYKACHUHU BEIIU MMPU3HAETCSA 3aKOHOM U €€ OJTHOBPEMEHHOI (DaKTUUYECKOI nepegadeii.

Ha o00bekThl HEABMKMMOCTH, IIpaBa Ha KOTOpbIe TMOIJIEXAT TOCYIapCTBEHHON peTrHCTpalyi, IIpaBo
COOCTBEHHOCTM Y TIpuoOpeTrareyisi B COOTBETCTBUU € M. 2 cT. 223 'K BO3HUMKAeT B MOMEHT rocyJaapcTBEeHHO
perucTpanum Iiepexoma IpaB, a He B MOMEHT (paKTMUECKO# mepemadyd WM B MHOW MOMEHT, OIpedecHHBIN
corjaileHueM CTOpOH («cucrema perucrpauum»)!. He cieayer, ogHako, CMEIIMBATh TEXHUYECKYIO PETMCTPaLUIO
(yyeT) MMylIecTBa M TOCYIapCTBEHHYIO pErMCTpallvMio MpaB Ha Hero. Hampumep, perucrpaiids B opraHax
BHYTPEHHUX [eJ aBTOMOOWJIENH WJIM OXOTHUYBETO U CTPEJKOBOIO OPYXKHWS He SIBJISIETCS IPaBOMOPOXKIAIOIINM
¢axkToM, a MpaBo COOCTBEHHOCTU HA 3TU OOBEKTHI MEPEXOAUT MO OOILIMM MpaBuIaM 3akoHa. OTCYTCTBUE TaKoOM
perucTpaly MOXET CO3IaTh MPEISITCTBUAS B UCIOJb30BAaHNY JAHHOTO MMYIIECTBA, T.€. B OCYIIECTBJIEHHN IIpaBa
COOCTBEHHOCTH Ha HETO.

ITopoxmaeT 1 mpaBo COOCTBEHHOCTH Y IIpHoOpeTaTesist BEIU 110 TOTOBOPY caM (DaKT ero 3aKJI04eHus 1100
MpaBOyCTaHABJIMBAOIllee 3HAaYeHUE UMMeEeT UCMOJIHEHHE 3aKJIIOYEHHOTO JI0roBopa OOSI3aHHBIM  JIMIIOM
(oTuyXmaTesieM BellM) INPU MPUOOPETEHUM MOBUXXUMOCTU M TOCYJAPCTBEHHAs pPerucTpamus 3Toro (pakra Ipu
MpHOOpeTeHNM HeABIKUMOCTH? OUYeBUIHO, 4YTO IS JOCTMKCHMST IOPUIMYECKOTO pe3yjabTaTa B BUIC
MpeKpalleHnsl MmpaBa COOCTBEHHOCTU Y OAHOI CTOPOHBI JOrOoBOpa M €ro NnpuoodpeTeHus (Iepexona) Ipyroi
CTOPOHOI HEOOXOIMMO KaK 3aKJ/IloueHue (HaIn4ure), Tak U UCTIOJTHEHKE 1oroBopa (a Ij1s1 HEABUXKMMOCTHA — elle U
TOCYyIapCTBEHHASI PETUCTPALMSI STUX OOCTOSITEIILCTB), T.C. CJIOXKHBIA IOpAIAYECKHid cocTaB. [Ip1 3TOM CTOPOHBI
JIOTOBOpAa BIIPaBe YCTAHOBUTb B HEM IIOIOJHUTEIBHBIC (OTMEHUTEIbHBIC MM OTJaraTejIbHbIe) YCIOBHS, a IIpU
repexoe MpaBa COOCTBEHHOCTU Ha ABIDKMMYIO BEIllb — CaMOCTOSITEIbHO ONPEISIUTh MOMEHT TaKOro Iepexoa,
T.€. YCTAHOBUTbH MOCJIEIHUI B LIETTM HEOOXOAUMBIX JJISI JAHHOI'O COCTaBa IOPUANYECKUX (DAKTOB.

st pellieHUs 3TOrO BOIIPOCa MHOTAA MpEAiaractcs 3aMMCTBOBATh KOHCTPYKIIMIO «BELIHOTO JOTOBOpa»!,



COCTaBJIAIONIYI0 OCOOEHHOCTh TpaxaaHcKoro npasa ['epmanuu. 3pech B cuiy § 929 I'TY mig mepexonma npasa
COOCTBEHHOCTH K TIPUOOPETATENIO TIO TOTOBOPY TIOMUMO CaMOTO 3TOTO AOTOBOpPA («00S3aTeIbCTBEHHOM CIETKI»)
HEOOXOJMMO €Ille CIeIMAIIbHOE «BEIHOE COTIAIIEHUEe» CTOPOH O TIepexoie IpaBa COOCTBEHHOCTH K -
MMpHOOpPETATENIO BEIIN, KOTOPOE OOBIYHO BOILIOMIAETCS (MM «IIPE3IOMUPYETCSI») B (haKTUUECKON mepenade BeIn
1 BMECTE C HEll COCTaBISICT KATETOPUIO «BEIIHOM caeJKu». [1py 3TOM ITaHHBIE CAEIKU CUUTAIOTCS HE3aBUCHUMBIMU
JIpyr OT Jpyra, B CUJY Yero HeIeCTBUTENBHOCTh «00s13aTeIbCTBEHHOM CIENKW» He BJIEYeT aBTOMATUYECKON
HEJIEeHCTBUTEIBHOCTU «BEITHOM CACJKW» U COOTBETCTBEHHO HE TpeOyeT BO3Bpara IpaBa COOCTBEHHOCTU Ha Belllb
oruyxaareinio (Abstraktionsprinzip — «IIpUHIIKIT a0CTPAKTHOCTH» )2,

B poccuiickom rpaxmaHckoM TMpaBe Tiepeqada BeIy BO MCIIOIHEHUE 3aKJIIOYEHHOTO JOTOBOPA («TPamuIIvs»)
paccMmaTpuBaeTcsl Kak OJHOCTOPOHHSIS CHeNKa MO MCIOTHEHUIO TOTOBOPHOTO 00s13aTeNbCTBA, a HE KaK OCOOBIN
«BeLIHBIN JoroBOp». [Ipy 3TOM OHa SIBJISIETCS JIUIIb OMHUM M3 BO3MOXHBIX JIJISI CTOPOH BapUAHTOB OMpPENeICHUS
MOMEHTa Tepexo/ia MpaBa COOCTBEHHOCTH Ha OTYYXKIAaeMYI0 BElllb U caMa Mo cebe, BHE «00s13aTeIbCTBEHHOTO» -
(OCHOBHOT0) TOrOBOpa, He MMeET MPABOMOPOXKAAIONIETO 3HaUeHUST . BBeleHe KOHCTPYKIIMU «BEIIHOW CACTKH»,
C OJHOU CTOPOHBI, OE30CHOBATEILHO JMIIWIO OBl CTOPOHBI JOTOBOpPA TPENOCTABIEHHOW WM CBOOOIBI B
YCTaHOBJIECHWH €T0 YCIOBUH (He cydaifHo 1. 2 § 925 I'TY «BelHbIil 1OroBOp», 3aKTIOUEHHBIN 1O YCJIOBUEM WU
C YKa3aHUEM CPOKa, OOBABJIECH HEIEWCTBUTENBLHBIM), a C APYTOM — INpPUBENO Obl K HEM30EKHOMY CMEIIECHUIO
BELHBIX W  OOSI3aTEJIbCTBEHHBIX TpaB, [MPOTUBOpPEYAIlEeMY OCHOBHBIM TMPUHLUIIAM  OTEYECTBEHHOTO
npaBornopsiika. baza st Takoro cMmeunleHus 3ajloXeHa YyXe B TMpeaiaraeMoil TEpMUHOJOTMHU, MO0 IO
CJIOXKMBIIMMCSI Yy Hac TIPENCTaBICHUSM ClelKa KakK IOpUIANYeCKUi (AaKT HE MOXET OBIThb <«BEIIHOW» WIN
«0013aTeIbCTBEHHOM» — TAKOBBIMU SIBJISIIOTCS JIUIIIb TTOPOXKAaeMbIe CIIeIKaMU MPAaBOOTHOILIEHHUSI .

§ 3. IIpekpamenue npaBa cOOCTBEHHOCTH

1. OcHoBaHus ¥ CIIOCOOBI NpeKpalieHus npasa COOCTBEHHOCTH

ITpaBO COOCTBEHHOCTH SIBJISIETCS HE TOJIBKO HanboJiee MMPOKHM I10 COIEePKaHUIO, HO ¥ HAan0o0Jiee YCTOMINBBIM
BENIHbIM MPABOM, COCTABJISII OCHOBHYIO IOPUIMICCKYIO IIPEAITOCEUIKY M pe3YIbTaT HOPMaJIBHOTO MMYIIECTBEHHOTO
obopota. IToaToMy 3aKOH CIIeIIUaIbHO PETYIUPYeT He TOJIbKO OCHOBAHUS MPHUOOPETEHUS MpaBa COOCTBEHHOCTH,
HO U OCHOBaHUSI €ro IpekpalleHus (IpaBoIIpeKpallamIme IpuaIndeckKue (hakTbl). OTU MOCASIHNE ToaaexaT
0c000 THIATEIbHOM perJIaMeHTallM C TeEM, YTOObI COXPAHUTD U MOAIEPKATh «IIPOYHOCTh» IpaBa COOCTBEHHOCTU B
COOTBETCTBHM C MPOBO3IIalIeHHBIM B 11. 1 ¢T. 1 'K npuHIMIOM HENPUKOCHOBEHHOCTH COOCTBEHHOCTH.

ITosToMy TpaxkmaHCKO-IIpaBOBas perIaMeHTaIlds OCHOBAaHW TIpeKpallleHWs IIpaBa COOCTBEHHOCTH B
OCHOBHOM HaIlpaBjicHa Ha oOeclieueHe HENMPHKOCHOBEHHOCTH YACTHOW COOCTBEHHOCTH TpaXIaH M IOPUINIECKIX
quil. Beap MHOTHME OCHOBaHHMS IPEKpAIIeHUS IIpaBa COOCTBEHHOCTH, IO CYTHM, YCTaHABIMBAIOT BO3MOXKHOCTHU
repexofa MMYIIECTBA JIUINh M3 YaCTHOM B MyOJIMYHYIO COOCTBEHHOCTh, HO He HaobopoT. IIpexme Bcero 3To
OTHOCUTCS K BO3MOXHOCTSIM IPUHYIWUTEILHOTO TIpeKpalleHUs IpaBa COOCTBEHHOCTHM (MOMUMO BOJIM
COOCTBEHHWKA). YHMBEPCAJTbHBIA XapakTep, KacawlolIUiCg BCEX COOCTBEHHUKOB, WMEIOT OCHOBaHMUS
MpeKpallleHus IMpaBa COOCTBEHHOCTH I10 BOJIE CAMOro COOCTBEHHMKA (B TOOPOBOJILHOM IOPSIIKE) JIMOO B CBSI3M C
IrMOeNIbI0 WIM YHWYTOXCHHMEM BEIIM, a TakKe IIpeKpalllecHHe 3TOTO IIpaBa IIpU OOpalleHWH KpeauTopaMu
B3BICKaHMSI Ha UMYIIIECTBO COOCTBEHHMKA I10 €T0 00SI3aTeILCTBAM.

[Ipekpamenne IpaBa COOCTBEHHOCTH IPOMCXOMMT JIMIIb B CAy4Yasx, NMPSIMO HPeAyCMOTPEHHBIX 3aKOHOM.
[Ipexxme Bcero 3To ciiydau ImpeKpalleHus JaHHOTO IpaBa Mo BoJie COOCTBEHHHMKA. Takue cydyay OXBaThIBAalOT JIBE
IPYMIIBl CUTYallMiA: OTYYXIEeHWE COOCTBEHHUKOM CBOEro MMYyIIECTBA APYIMM JIMIIaM M TOOPOBOJIbHBIN OTKa3
COOCTBEHHHUKA OT CBOEro mpasa. B mepBoil cuTyaluu peyb UAET O Pa3IMUHBIX CIEIKaX MO OTUYYXICHUIO CBOETO
HAMYIIECTBA, COBEPIIAEMBIX er0 COOCTBEHHMKOM (KYIUIS-TIPOJaXka BO BCEX €€ pa3sHOBMIHOCTSIX, MEHa, JapeHue,
apeH[a C BBIKYIIOM M T.1.). ITopsimoK mpekpalneHus mpaBa COOCTBEHHOCTH OTIYXKIaTesl (1 BOSHUKHOBEHMS IIpaBa
COOCTBEHHOCTH Y IIPUOOPETATEINIST) PETYINPYETCs IIABHBIM 00pa30oM HOPMaMM O CIEIKaX 1 JOTOBOpax.

Ortka3 or nmpaBa coocrBeHHocTH (cT. 236 T'K; cT. 53 3emenbHOro Komekca) hopMaibHO MPEACTABIsIET COOOM
HOBOE JUISI HallleTo 3aKOHOAATeJbCTBA OCHOBAHME MpPEeKpallleHUsl 3TOTO IpaBa, XOTs, IO CYIIECTBY, OHO U paHee
MOIJIO MCIIOJIb30BaTbCSI B HMMYIIECTBEHHBIX OTHOIICHUSIX. B COOTBETCTBMM C 3TUM IIpaBWIOM OOMYCKaeTcs
JTIOOPOBOJIBHBIN OTKa3 COOCTBEHHWKA OT MPUHAIEXAIIEero eMy IpaBa (a To CYTM — €Tro OTKa3 OT KOHKPETHOM
BEIIM WJIM Bellleil) myTeM JMOO IMyOJUMYHOro OOBbSBIEHUS 00 3TOM, JIMOO COBEPIIEHUS] peaibHbIX AEHCTBUIA,
OECCIIOPHO CBUICTEILCTBYIONINX 00 3TOM €ro HaMepeHHMHM (HAIlpUMep, BhIOpachIBaHME CTABIIMX HEHYKHBIMH
BELLEH).

BaxHo uMeTh B BUIy, YTO A0 IPUOOpPETeHMS IpaBa COOCTBEHHOCTM Ha Belllb, OT KOTOPOI OTKa3ajcs ee



TIPEXXHUN Bajaesell, APYTuM JIMIIOM TIpaBa M OOSI3aHHOCTY TTePBOHAYAIBHOTO COOCTBEHHUKA He MpPeKPamaTcs.
DTO 03HAYACT HE TOJBKO BO3MOXHOCTD «BO3BpaTa» TaHHOW BEII IIPEKHEMY COOCTBEHHUKY (IIOCKOJBKY OH M TaK
HE YTpaTWJ Ha Hee CBOETO IMpaBa), HO M BO3MOXKHOCTh BO3JIOXKEHMSI HA HETO OTBETCTBEHHOCTH, HATIpUMeED, 3a
MPUYMHEHHBIN JAaHHOI Belbio Bpel (eCM BHIOpOIIeHHAs COOCTBEHHMKOM Belllb 001anaia KaKUMU-JIM00 Bpeno-
HOCHBIMU CBOMCTBAMU, KaK, HAIIpUMED, CTapblii TeJIEBU3MOHHBIN KUHECKOT).

Oco0blIit cydail mpekpalieHus IpaBa COOCTBEHHOCTH INpeACTaBIsIeT CO00 MpUBaTH3AKSA roCyIapCTBEHHOTO U
MyHununaasHoro umymectBa (ct.217 I'K). OHa pacmpocTpaHseTcsl TOJbKO Ha HMMYIIECTBO, HaXoMsllleecs B
TOCYIapCTBEHHON M MYHWIIMTIATLHON COOCTBEHHOCTH, T.€. MBICIMMA JIMIIb IJIST MyOJMYHBIX, a HE YaCTHBIX
COOCTBEHHUKOB, M yX€ B CUJTy 9TOTO HE MOXKET PacCMaTPUBATHCS B KAUECTBE OOIIETO OCHOBAHUS TMPEKpallleHUs
npaBa coOCTBEeHHOCTU. BMecTe ¢ TeM OHa Bcerma CTAaHOBUTCS OCHOBAaHMEM BO3HMKHOBEHUS TpaBa YaCTHOMU
COOCTBEHHOCTH (TpaxaaH U ropuandeckux juil). [TpuBatu3zaius NpoBOIUTCS MO PELICHUIO CAMOTO ITyOJMYHOTO
COOCTBEHHMKA M Mperiojaraer MojaydyeHue UM ONpeneSieHHOM IIaThl 3a MpUBATU3MPOBAHHOE MMYIIECTBO. Ee
00BEKTAMU SIBJISIETCSI MUMYILIECTBO, B OCHOBHOM HEIBIXHMMOE, TIPSIMO YKa3aHHOE B 3TOM KayecTBE B 3aKOHE.
HaxoHel1, oHa MOXeT TIPOU3BOANTHCS TOIBKO B TOPSIAKE, MPEAYCMOTPEHHOM 3aKOHaMU O TIpUBATU3alluu, a He
OOIIUM rpaXkIaHCKUM 3aKOHOIATEThCTBOM .

[IpaBo cOOCTBEHHOCTH Ha BElllb MPEeKpaIIaeTCs TAKXKe C €€ THOeJbI0 UIY YHHITOXKEHHEM, TTOCKOJIbKY IIPU 3TOM
ncye3aeT caM oOBEKT JAaHHOrO IpaBa. MHoe Aelo — MpUYMHBI, O KOTOPBIM 3TO Ipou3oluio. B ciydae rudenu
BEIlM MOApa3yMeBaeTCsl, YTO ITO MPOMU3OIILIO MPU OTCYTCTBUU UbEI-TMO0 BUHBI, B CUJTY CIyJalHBIX TIPUYMH WA
JIeCTBUSI HETIPEOIOJIMMOM CHITBI, 32 PE3yJIbTaThl KOTOPBIX HUKTO, KaK IMPaBUJIO, He OTBevaeT. Torma puck yrpaTsl
MMYIIIECTBA TI0 OOIIeMY MpPaBWITy JeXUT Ha camMmoM cobctBeHHUKe (cT. 211 I'K). Ecnu xe Bemis yHUUTOXEHa 10
BUHE WHBIX (TPETHUX) JIUII, OHU HECYT Mepel COOCTBEHHUKOM MMYIIIECTBEHHYIO OTBETCTBEHHOCTh 3a TTPUYMHEHME
Bpena.

2. Cayuau nNpuHYIMTETLHOTO H3bSITHS UMYIIIECTBA
Y YACTHOTO COOCTBEHHMKA HA BO3ME3IHbIX OCHOBAHUSX

[TpuHynuTeIbHOE U3BITHE Y COOCTBEHHMKA MTPUHAJIEXKAIIEr0 eMy UMYLLIECTBA JOMYCTUMO TOJIBKO B CIydasix,
MIPSIMO TIepeunciIeHHBIX B 11. 2 ¢T. 235 T'K. IlepedyeHs Taknx ciaydaeB C(OOPMYIHPOBAH HCYEPIBIBAIOIMIMM 00PA30OM,
He JOMYyCKAIOIIUM €ro paclIMpeHUs Jake MHbIM 3aKOHOM. B 3TOM COCTOMUT ogHa M3 BaXXHbIX rapaHTUii MpaB
coOCTBeHHUKA. KOHKpETHbIE OCHOBAaHUSI U3BSTUSI UMYILECTBA Y COOCTBEHHMKA MOMMUMO €r0 BOJM U B 3THUX
cJTy4dasix JOJIKHBI OBITh MPSIMO MPEAYCMOTPEHBI 3aKOHOM.

HM3batne mmyiiecTBa y COOCTBEHHMKAa B Ha3BaHHBIX CHIydasiX IO OOIeMy MpaBWIy INPOU3BOAUTCS Ha
BO3ME3IHBIX OCHOBAaHMSIX, T.€. C KOMIEHCalueii COOCTBEHHUKY CTOMMOCTM M3biMaeMoii Bewiu (Bemieit). OHoO
JIOITYCKAETCH:

1) TIpu OTYYXICHUU MMYILIECTBA, KOTOPOE He MOXKeT NMpPUHAIeXaTh TaHHOMY JIMILy B CHIIy 3aIlpeTa, UMEIOIIEerocs B

3aKOHE (BEILH, U3BSATIE U3 000POTa WK OTPAaHUYEHHEIE B 000POTE);

2) TIpU OTUYYXICHUU HEOBVIKMMOCTH (3MaHMI, CTPOSHUI U T.I1.) B CBS3U C U3BSITUEM 3eMEJIbHOIO y4acTKa;

3) TIpu BHIKYITEe 6eCXO3MCTBEHHO CONEPXKUMBIX KYTbTYPHBIX IIEHHOCTEI;

4) 1pu BBIKYIIE JOMAIIHUX XXUBOTHBIX B CIyYasxX HEHaIJIeXKAIero o0palleHus ¢ HUMU;

5) 1npu peKBU3ULIMU UMYIIECTBA;

6) 1Ipy BBHIIUIATE KOMIICHCALIMM YYACTHHUKY [OJEBO COOCTBEHHOCTM B3aMe€H IIPUYMTAIONIEICS €My YacTH OOIIETro

HMMYILECTBA TP €€ HeCOPa3MEePHOCTH BBIIEISIEMOI T0J1e;

7) 1ipu MpUOOpPETEHMH MpaBa COOCTBEHHOCTH Ha HEABWIKMMOCTH 10 PELIEHUIO CyIa B CIy4asX HEBO3MOXHOCTH CHOCA

3MAHUS UM COOPYXKEHUSI, HAXOMSIIMXCS HA YYXKOM 3eMeJIbHOM yJ4acTKe;

8) TIpu BBIKYITE 3eMEJIBHOTO YJacTKa Ul TOCYIapCTBEHHBIX WJIM MYHUIIUTIATBHBIX HYXIl B COOTBETCTBUM C PEIICHUEM

cyna;

9) NpM U3BATUM y COOCTBEHHMKA 3€MEJIbHOTO y4yacTKa, MCIIOJIb3YEMOTO MM C TpYyObIM HapylleHMEeM MpearnucaHuii

3aKOHOATEILCTRA,

10) npu npojaaxe ¢ MyOJIMYHBIX TOProB IO PEIIeHUIO Cyaa 0eCX039MCTBEHHO COAEPXKMUMOTO KMUJIOTO MOMEICHMSI;

11) mpu HaIMOHAIM3AIMK UMYIIECTBA COOCTBEHHUKOB B CHUTY IPMHSITUST CIIEIIMAIBHOTO 3aKOHA.

CrnenyeT NMOAYEPKHYTh, YTO JIMIIb B OJHOM M3 MEPEUYUCIECHHBIX CIY4YaeB peub MOXET WATU 00 U3BATUU
AMYIIECTBA W3 COOCTBEHHOCTH TOCyHapCTBa WJIM WHOTO ITyOJMYHO-IIPAaBOBOIO 00pa30oBaHUs (BBHIILIATa
KOMIIEHCAllUM YYaCTHUKY J0JIeBO COOCTBEHHOCTM). Bce ocTajibHble CUTyallUM KacaroTcs BO3MOXHOCTHU
NPUHYIUTEIbHOTO MpeKpameHnss YACTHOH COOCTBEHHOCTH I'paXgaH WIM opuandecKux auil. [Toatomy pedb 3mech
MPaKTUYECKU BCeraa UAET O BO3MOXHOCTSX U3BSITUS UMYILECTBA Y YaCTHBIX COOCTBEHHUKOB.



IIpekpartieHue mpaBa COOCTBEHHOCTY Ha MMYLIECTBO, KOTOPOE He MOXKET MPUHALJIEXKATh JAHHOMY JIMIY B CHITY
3akoHa (cT. 238 I'K), mMmeeT B BuAy mpexae BCEro 3alluTy ITyOIMIHO-TIPaBOBBIX MHTEPECOB. Peub UaeT o Tex Buaax
AMYIIECTBa, KOTOPHIE IO TIPSIMOMY YKAa3aHMIO 3aKOHA JIMOO WM3BITHI M3 00OpOTa, T.6. MOTYT HAXOTUTHCS
HUCKIIOUNTESIBHO B TOCYIapCTBEHHOW COOCTBEHHOCTH, JUOO OrpaHUYEHBI B 00OpPOTE, B YaCTHOCTH IOAJIEXKaT
MPUOOPETEHMIO JIUIID I10 CIIeLIMaIbHOMY pa3pelieHUI0 ToCyaapCTBEHHbIX opraHoB. Eciiv Takoro pojaa uMyIecTBO
(HammpuMep, OpyXue, CWIbHOAEUCTBYIOIIUE SAbl M HApKOTUKW, BAJIIOTHbIE LIEHHOCTH U T.A.) OKa3ajloCh Yy
BJIaZiesiblla HE3aKOHHO, TO, Pa3yMeeTcsl, HUKaKUX BEIIHO-TIPAaBOBBIX MOCIENCTBUI, TeM OoJiee mpaBa COOCTBEH-
HOCTU, 3TO OOCTOSATENBbCTBO He MopoxaaeT. Ho eciau maHHbIe BElIM OKa3aJUCh Y YACTHOTO COOCTBEHHMKA HA
3aKOHHOM OCHOBAHUM (HaripuMep, OpyKre WIN BATIOTHbIE IEHHOCTU MEPEIUIN OT OJHOTO TpaXxIaHWHA K IPYyTOMY
B MOpsIIKE HACAEOOBAaHUS MO 3aKOHY JUOO OT OAHOIO HOPUAMYECKOIO JUla K APYroMy IpU peopraHu3aivu),
OIHAKO CaMO 3TO JIMIIO IO 3aKOHY JIMIIEHO BO3MOXHOCTH 00JIaflaTh MMU Ha IpaBeé COOCTBEHHOCTU, STU BEILIU
MOJyIeXaT MPUHYIUTEIbHOMY OTUYKIEHUIO.

Oco0bIM ciyyaeM NMPUMMEHEHUSI JAHHOTO MPUHLMIA SBISETCS IMpaBwio cT. 5 3akoHa 00 obopoTe 3eMesib
CeJIbXO3Ha3HaYEeHUs1, IpeaycMaTpUBaolliee MPUHYIUTEIbHOE OTUYXIEHNE Y COOCTBEHHMKA 3eMeIbHOr0 YY4aCTKA U3
3eMeJib CeIbCKOXO035IliICTBEHHOT0 HA3HAYEHHUS, €CTU TaKWE YYACTKU OKAa3INCh B COOCTBEHHOCTU MHOCTPAHHBIX JIUIL]
00 UX pa3Mep U (MIM) MECTOIIOJIOKEHIE HEe COOTBETCTBYIOT TpeOOBaHMAM 3aKoHa (CT. 3 1 4 3akoHa 00 obopoTe
3eMellb CeJIbXO3HA3HAYeHMS ).

Brnanmenelr Takoro mmyiiecTBa BIIpaBe CaM IIPOM3BECTH €r0 OTUYKICHHUE JIIOOBIM JOMYCKAaeMBIM 3aKOHOM
crmoco0oM (pasyMeeTcsl, TOJIbKO YIIPpaBOMOYEHHOMY Ha MpUOOpeTeHHe B COOCTBEHHOCTD JIMILY) B TeUEHHUE roua,
€C/IM CHeUUaJbHbIM 3aKOHOM He TMpeAyCMOTPEeH MHOM, Kak IpaBwio, 6ojee KOpoTKWil cpok. Eciau storo He
MPOU301LIO0, CYA MOXET MPUHATh PElIEHUE JUOO0 O MPUHYIUTEIbHOU MpOoJaxe TaKOro MMYIIECTBa, MO0 O ero
repenadye B TOCYNAPCTBEHHYIO WM MYHUIIMIIAIbHYI0O coOCTBeHHOCTh. ComepkaHue TaKoro pelIeHus
OIpeAeIIsIeTCS TPEeXIe BCErO XapaKTepoM M Ha3HAYeHHWEM COOTBETCTBYIOIIeH Bemu. OueBHmIHA, HarpuMep,
HeIleJaeco00pa3HOCTh IIPUHYANTEIIFHOM TTPONaXK C IyOJUMYHBIX TOPTOB OPYXKUS WM CUILHOICHCTBYIOIINX SIIOB
MpY OTCYTCTBUM Yy WX BJIafeiiblia CIIEIMaJIbHOTO pa3pellleHWs] Ha MX XpaHEHUEe WM MCIojb30BaHUe. Takue
00BEKTHI B JAHHOM CUTyalluX MPOCTO TMEePeiayT B MyOJIMUHYI0 COOCTBEHHOCTh. OHAKO B 000UX CIyvasiX ObIBLIMIA
COOCTBEHHUK BITpaBe TpeOOBATh KOMIEHCAIMH 32 YTPAUYEHHOE UMYILIECTBO (JIMOO B BUAE BIPYYEHHOM OT MPOAAXKU
CyMMBI 3a BBIYETOM HEOOXOMMMBIX PAcCXOMOB MO pean3allid BEUlW, JUOO B BUIE OINPEACICHHOW CyaoM
KOMIICHCAIINH).

Oco0bIit ciyuail TPUHYIUTEIBHOTO U3BSATUS HEIBUKMMOTO MMYIIeCTBa mpeaycMoTpeH cT. 239 'K u cr. 55
3K. Peub 31eCh UACT O CUTYaIMSIX, KOTIA 3eMEJIbHBIN yIacTOK (1100 YIaCTOK Hellp, aKBATOPUM U TOMY ITOTOOHBIX
MPUPOIHBIX OOBEKTOB) U3BIMAECTCSI Y YACTHOIO COOCTBEHHMKA B MYOJIMYHO-IIPABOBBIX MHTEpEcax, HallpyuMep st
MPOKJIaIKA MarucTpaau, CTPOUTEIbCTBA KaKUX-TIM00 00BeKTOB U T.11. EClM Ha TakoM y4acTKe HaxOmsTCs 3MaHMS,
COOPYXEHUS WA MHOE HEABXKMMOE UMYIIIECTBO, COOCTBEHHMK 3THUX OOBEKTOB (KOTOPHIA BOBCE HE 00s13aTeJIbHO
COBIMAIaeT B OMHOM JIMIIE ¢ COOCTBEHHMKOM 3€MEJIbHOTO yJacTKa) BIIpaBe ITOJYYHMTh 33 HUX COOTBETCTBYIOIIYIO
KOMIEHCALUIO.

711 TaKOTO YaCTHOTO COOCTBEHHMKA 3aKOH IIPeIycMaTpUBaeT CIICAYIONINe TapaHTHH:

® BO-IICPBbIX, BBIKYII Y HETO TaKOI'O HECABMKMMOI'0O MMYIIECTBA 0o ero npojgaxa c HY6JTI/I‘{HI)IX TOPron 0e3 cornacus

COOCTBEHHUKA BO3MOXHBI TOJBKO MO PEHIEHHI0 Cy/Ia, HO HE B aIMUHUCTPATUBHOM mopsike (cp. 1. 2 cT. 55 3K);
® BO-BTOpbIX, 00s13aTeIbHBIM YCJIOBUEM US3BATUA ABIACTCA JOKA3aHHOCTb B CyIC HEBO3MOXKHOCTH MCIOJIb30BAHUA
HM3bIMAEMOro yJacTKa 0e3 nmpeKpanieHus npaB cOOCTBEHHUKA HAXOISIIIECsl Ha y9acTKe HEIBKMMOCTH.

[MpuHYIUTETBHBIN BBIKYI Y YaCTHOTO COOCTBEHHMKA 0€CXO03SAiCTBEHHO COAEPKHMMBIX KYJIbTYPHBIX IEHHOCTE
JIOTTyCKaeTCs Mpy Hanmmauu cienytoniux ycaosuii (ct. 240 I'K). [pexne Bcero aeno J0KHO KacaThCsl HE JTIOOBIX, a
TOJIEKO 0CO00 OXpaHAEMbIX TOCYIAPCTBOM KYJILTYPHbIX IeHHOcTeli!. [lanee, B CyaeOHOM mopsaKe TpeOyeTcs ycTa-
HOBUTb HE TOJIbKO (DaKT 0€CXO3SIMACTBEHHOTO COACPKaHUs 3TUX LIEHHOCTE!, HO 1 peaJIbHYI0 yIrpo3y YyTpaThl UMU
CBOETO 3HAYEHMS B Pe3yJbTaTe COOTBETCTBYIOIIETO O€3AeCTBUS UM NEUCTBUI UX COOCTBEHHMKA. DTO KacaeTcs
TOJIBKO YACTHBIX COOCTBEHHHKOB, 00 OECXO3SMCTBEHHOE CONMEpXKaHMe 0CO00 OXpaHSEeMBIX TOCYIApCTBOM KYIb-
TYPHBIX IIEHHOCTEHl He MOXET CTaTh OCHOBAaHMEM ISl UX W3BITUS Y ITyOJIMIHOTO COOCTBEHHMKA U Iepemadyu
COOCTBEHHUKY YaCTHOMY (HammpuMmep, KaKoi-JI1M00 00IIeCTBEHHOM OpraHM3alliK), IIOCKOJIbKY Pedb TOTAa IIIa ObI
00 uX TIpMBaTH3allUM, HE IIPEOIYCMOTPEHHOI 3akoHOM. Ha-koHem, W IIpM HaJIWYMM YKa3aHHBIX BBIIIIE
00CTOSITENIBCTB, TMOATBEPXKICHHBIX B CyIeOHOM IMOPSIKE, COOCTBEHHUK M3bIMAaeMbIX KYJIbTYPHBIX LIEHHOCTEN BCE
pPaBHO ITOJIyYaeT 3a HUX KOMIEHCANMI0 — JIM0O B BUIE BBIPYYEHHON OT MX MPOIaxKyd CyMMBbI, JM0O B BUIE MHOM
KOMIICHCAIIMU, YCTAHOBJICHHON 1O COMIAIIEHUIO C BHIKYMAIOIIUM UX OPraHOM TOCyAapcTBa WIM PEllieHUEeM Cya.

Pexeuzuuust, m.e. npedycmomperHoe 3aKoHOM NPUHYOUmebHOe UGN Y HACHHO20 COOCHIGEHHUKA €20 UMYUIECINBA 1O PEULEHUI0 20C)-
OapCIBEHHBIX OP2AHOB 8 HEOMIOJICHBIX OOUECIBEHHBIX UHMEPECaX U ¢ 00513ame/IbHOI KOMAEHCAaUetl, npedcmagisiem cooil mpaouyUoHHoe



Q11 8CAAK020 NPABONOPSIOK A OCHOBAHNE NPCKPAUCHUS YACHTHON COOCIMBEHHOCIIL ZPANCOAH U FOPUOUHECKUX ALY,

PexBu3zuiius norycTrMa TOJbKO B 00CTOSTEILCTBAX, HOCSINX YPe3BbIYAMHBINA XapakTep (CTUXUITHbIE OeNCTBUS,
aBapuu, SMUIEMUN, STTU300TUH U T.I1.) U MOXET IMPOU3BOJUTHCS UCKIIOUUTENBHO B MHTepecax obiecTBa. Takoe
U3BSITUE JOMYCTUMO IO PEIICHUIO TrOCYIAPCTBEHHbIX, HO HE MYHULIMMAIbHBIX OPraHOB W HE TpedyeT
00513aTeIbHOTO CYAEOHOTO PELIEHMUSI.

IMopsimok W ycnoBUS M3BATHS MMYIIECTBA IyTeM PEKBU3MIIMM JOJDKHBI OIPEACNSIThCS CHelUaTbHBIM
3aKOHOM. B KauecTBe [OMOJHUTENBHBIX TAPAHTHI 3aIlUTHI HMHTEPECOB COOCTBEHHMKA PEKBU3UPOBAHHOTO
nmymiectsa 1. 2 u 3 cT. 242 I'K mpemycMaTpuBaioT, BO-IIEPBBIX, BO3MOXHOCTh CyAeOHOTO OCITapyBaHUsS pa3Mepa
KOMTIEHCAIINY, BBITJIAYEHHON 32 PEKBU3WPOBAHHOE MMYIIECTBO; BO-BTOPBIX, BOZMOXHOCTh MCTPEOOBAHUS TIO
Cyly COXPaHMBILUETOCS PEKBU3UPOBAHHOTO HKMYLIECTBA ITIPU OTIIALEHUU OOCTOSTENBCTB, IOCIYXUBLINX
OCHOBaHMEM JIJIsT ero pekBu3uLmuu (cp. . 3—6 ct. 51 3K).

JeicTBYIOIINII 3aKOH HE MCKJI0YAeT BO3MOXHOCTY HanuoHaqm3amuu. [loa HauyoHanu3alueid oH NOHUMaeT
o0pallleHre B rOCYIapCTBEHHYIO COOCTBEHHOCTh UMYIIIECTBA, HAXOSIIErocsl B YACTHOU COOCTBEHHOCTH TpaxXaaH
u opuandeckux juil (. 2 cr. 235, cr. 306 I'K). OHa MOXeT OCYIIECTBISITLCS JUIITh HA OCHOBAHMH CIEIUAILHOIO
(enepanbHOro 3aKoHa 1 C BO3MEIIEHNEM COOCTBEHHMKY HE TOJIBKO CTOMMOCTH Bl (MMYIIECTBA), HO U BCEX
NMPUYMHEHHBIX €10 YObITKOB. HalroHanuzanuys otanyaercst oT peKBU3ULUM TEM, YTO OCYIIECTBISIETCS HE TOJIBKO B
Ype3BbIUAHBIX OOCTOSITENIbCTBAX U KacaeTcsl MPeX/e BCEro onpeae/eHHbIX cep 9KOHOMUKHU, a HE BCEX BOOOIIE
COOCTBEHHUKOB KOHKPETHOTO UMYLIECTBA (HAITPpUMED, aBTOMOOWIIEH U pafMOTNIPUEMHUKOB, KaK 3TO UMEIO MECTO
BO BpeMs Bennkoit OTeyecTBEHHOI BOHBI).

3. Cuayuau 6e3B03Me3IHOTO NPUHYANUTELHOTO U3bATHS MMYIECTBA
Y cOOCTBEHHHKA

JIumb B ABYX CiiydasiX 3aKOH JIOIYCKaeT 0€3B03Me3qHOe M3bATHE Y COOCTBEHHMKA IPUHAIIEXKAIIETO eMy
UMYIIECTBA MOMUMO €r0 BOJIU:

e BO-IIEPBHIX, 3TO OOpallleHNe B3LICKAHUS Ha MMYIIIECTBO COOCTBEHHHMKA IO €ro 00g93aTebcTBaM (ITOCKOJBKY CT. 24, 56 1

126 T'K mormyckaroT oGpaliieHre B3bICKaHMS KPEIUTOPOB Ha MMYIIIECTBO COOCTBEHHUKOB-I0KHUKOB);

e BO-BTOPBIX, KOH(PUCKALIMS NMYILECTBA COOCTBEHHMKA B COOTBETCTBUHM O CT. 243 T'K.

Oo0paineHue B3bICKAHUSA HA MIMYIIECTBO COOCTBEHHHMKA MO €r0 J0JIraM 110 00IIeMy ITpaBUJITy JOIYCTHMO TOJbKO Ha
OCHOBaHMU cynedHoro peiieHuss. Ho 3aKkoHOM MOTYT ObITh TPEAYCMOTPEHBI CJIydau TaKOro poja B3bICKAHUIA U BO
BHECYy/I€OHOM TIOpSIAKE, HampuMep Mpu oOpallleHUMM B3bICKAHMSI Ha MMYILECTBO IO TpeOOBAaHMSM HaJIOTOBBIX
opraHoB. He nckio4eHO MX BO3ZHUKHOBEHME U 1O JOTOBOPY, HAllpuMep Mpu OOpallleHUM 3ajoroaepxaTreiemM
B3bICKaHUsI Ha 3aJI0XXKEHHOE MMYIIECTBO BO BHECYAEOHOM IOpsIKE — IO HOTApUAIbHO YIOCTOBEPEHHOMY CO-
[JIallleHuIo ¢ 3ajorogaTeneM (ao63. 2 1. 1 ¢t. 349 I'K). IIpaBo cOOCTBEHHOCTH Ha TaKOe UMYIIECTBO MpeKpaliaeTcs
y IpeXHEro Biaaesiblla ¢ MOMEHTAa BOBHUKHOBEHMS ITpaBa COOCTBEHHOCTHM Ha Hero y rpuoodperatens. 1o aToro
MOMEHTa COOCTBEHHUK HECET U PUCK, U OpeMsi COOCTBEHHOCTH.

OmnpeaeneHHOE HMMYILECTBO IMYyOJUYHBIX COOCTBEHHMKOB KaK YYaCTHMKOB TIpaXkKJIaHCKOTO 000poTa TOXe
MOXET CTaTh OOBbEKTOM B3bICKAHMSI CO CTOPOHBI MX KPEIUTOPOB, B TOM YHCJIe B MOPSIAKE UCIIOJHEHUS Cy1eOHOTO
peuieHusi. BHecyneOHbIN MOPsIIOK IMOTalleHUsT JOJTOB MyOJIUYHBIMU COOCTBEHHUMKAMU MOXKET OBITh CBSI3aH U C
MPUHSITUEM MX OpraHaMH BJIACTHBIX (HOPMATMBHBIX) aKTOB, KaK 3TO, HallpUMep, UMeJI0 MEeCTO MpU MoTalleHUN
00513aTeNIbCTB T10 Pa3IMYHBIM TOCYIapCTBEHHBIM 3aiiMaM.

JpyruM OCHOBaHMEM MPUHYAUTEILHOIO U3BSATUSI MUMYLIECTBA Y COOCTBEHHMKA 0€3 KOMITEHCALUU SIBJISIETCSI
€ro KoH(uckanus.

Konguckauyua npedcmaeasem co6oii canxuyuro, nNpUMeHEHHYI0 K 4ACMHOMY COOCMIGEHHUKY 6 YCMAHO8.1eHHOM
3aKoHoM nopsoke 3a coseputenue um npasonapyutenus (c1. 243 I'K, cp. ct. 50 3K).

Takasg caHKIMST MOXeT OBbITh MNpPUMEHEHa K YaCTHOMY COOCTBEHHUKY 3a COBEPIIEHHE YTrOJOBHOIO
MpecTyIUIeHus] (B COOTBETCTBMU C IIpaBMJIAMM KOHKPETHBIX HOPM YTOJIOBHOIO KOAEeKca) JMOO WHOIro Iipa-
BOHapylieHusT (OOBIYHO — aIMUHHMCTPAaTWMBHOro). EnBa 1M He eIWHCTBEHHBIN Cclydail IIpUMEHEHUS
KOH(UCKAIMOHHON CaHKIIMU 3a TpaXkIaHCKOoe TMpaBOHApyIIeHUe TpeaycMarpuBaeT mpaBuwio cr. 169 TK,
YCTaHABJIMBAIOIIE BO3MOXHOCTh O€3BO3ME3THOIO HU3BATHS HMYIIECTBA B JIOXOH TOCYyIapcTBa B ciydae
YMBIIIIEHHOTO COBEPIIEHNS CAEIKY C IIEIBI0, IPOTUBHOM OCHOBAM IIPABOITOPSIKA M HPABCTBEHHOCTH .

ITo obmeMy mpaBwily KOH(MUCKAIUS OCYIIECTBISICTCS B CyAeOHOM mopsiike. ATMUHUCTPAaTUBHBIN TOPSIOK



KOH(MUCKAIIMM MOXKET IIpeIyCcMaTpUBaThCS 3aKOHOM (HAlpuMep, NP U3BITHU IIPEAMETOB KOHTpaOaHIbI
TaMOXEHHBIMM OpTaHaAMM, HE3aKOHHBIX OPYIW OXOTHI M JI0OBA — OpraHaMM OXpaHBI IIPUPOALI 1 T.1.). OgHaKO B
5TOM CJIyd9ac HM3bITHE MOXET OBITh O0OXaJIOBaHO B CYH, JaXe €CIM OHO IIPOM3BEICHO Ha OCHOBAaHWUHU HOPM
aIMUHUCTPATUBHOTO, a HEe TpaXIaHCKOTO 3aKOHOIATeJIbCTBa, ITIOCKOJIbKY STHUM 3aTparuBaeTcs IpaBO
COOCTBEHHOCTH, COiep>KaHUEe U MHOTHE TapaHTUX KOTOPOTO YCTaHABIMBAET UMEHHO IpaxkIaHCKUI 3aKOH.
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I'paxxmpaHckoro koaekca Poccuiickoit Denepaninu ais npearpuaumaresieii. 2-e usa. M., 1999. C. 344).

I Cm. 1. 2 cr. 25 ®enepanbHoro 3akoHa ot 21 uionsa 1997 r. Ne 122-P3 «O rocyaapCTBEeHHON PervMcTpaliy MpaB Ha HEIBHXKHUMOE
MMYILLECTBO U cieJiok ¢ Hum» // C3 P®. 1997. Ne 30. Cr. 3594; 2001. Ne 11. Cr. 997; Ne 16. Cr. 1533; 2002. Ne 15. Cr. 1377; 2003. Ne 24. Cr.
2244; n. 16 IocraHonenus Ilnenyma Beiciiero Apourpaxktoro Cyna P® ot 25 deBpaist 1998 r. Ne 8 «O HeKOTOpBIX BONMPOCAX MPaKTUKU
paspelleHusl CIIOpOB, CBSI3aHHBIX C 3allIMTOM NpaBa COOCTBEHHOCTH WM IPYrMX BelIHBIX mpas» // BectHuk BAC P®. 1998. Ne 10. C. 19;
KoHIlenus pa3BUTHSI TPaXIAHCKOTO 3aKOHOIATENLCTBA O HeABMXXKMMOM wumyiectBe / Ilom pen. B.B. Bumpsnckoeo, O.M. Kosvips, A.A.
Makosckoii. M., 2004. C. 40—41.

2 Cp. . 1 Ykasa [pesumenTta PO or 16 mas 1997 r. Ne 485 «O rapaHTHsIX COOCTBEHHUKAM OOBEKTOB HEABIKMMOCTH B IIPUOOPETEHNH B
COOCTBEHHOCTD 3€MEJIbHBIX YUAaCTKOB IO/ 3TUMU o0bekTaMu» // C3 PD. 1997. Ne 20. Crt. 2240; 1999. Ne 45. Cr. 5418; 2003. Ne 13. Cr. 1229 u
1. 1 ct. 28 ®enepanbHoro 3akoHa ot 21 gekadpst 2001 r. Ne 178-D3 «O npuBaTU3aLMy TOCYIapCTBEHHOTO U MYHUIIUIIATBHOTO UMYILIECTBA» //
C3 P®. 2002. Ne 3. Cr. 251; 2003. Ne 9. Cr. 805.

1 CornacHo cT. 4 ®epepanbHoro 3akoHa ot 24 anpenst 1995 r. Ne 52-d3 «O xu1BOTHOM Mupe» (C3 P®. 1995. Ne 17. Ct. 1462; 2003. Ne
46 (yacTb |). CT. 4444) x1BOTHbI MUp B Npeaenax Pd asnaetcs rocyaapcTBEHHON COOCTBEHHOCTLIO. [T0aTOMy 0Xx0Ta, PbIGOIOBCTBO M MHas
pobblia ero 0ObEKTOB pPaccMaTpyBalOTCS 9TUM 3aKOHOM Kak paspeLleHHOoe rocyAapCTBOM-COOCTBEHHUKOM «MOJSIb30BAHME XMBOTHBIM
Mupom» (cT. 33, 34; cp. cT. 86 JlecHoro kogekca P® un 4. 2 ct. 143 BogHoro kogekca Pd). B cBsf3n C 3TUM Nepexon nx B COOGCTBEHHOCTb
OXOTHWUKOB 1 pbl60NoBOB, HGOpMasIbHO rOBOPSI, HEMB3S CYMTATb NEepPBOHAaYabHbIM CNOCOO0M MX NpuobpeTeHus (occupatio — 3axear), XoTa n
OCTaeTCs HEMOHATHbIM, KakMe BeLuHble npaBa MOryT ObiTb YCTaHOBMIEHbI Ha 3TW OOBEKTbI B MEPUOL WX HAXOXAEHUSI B €CTECTBEHHOM
COCTOSIHUW.

1 CM.: [TonoxxeHne 0 MPUHATUM Ha y4eT 0eCXO3iMHbIX HEIBMXXMMBIX BELIEH YUPEXKACHUSMU IOCTULIMU 110 TOCYIapPCTBEHHOM PErUCTpaluu
MpaB Ha HEABMKMMOE UMYIIECTBO U CIEIIOK C HUM, yTBepxkneHHoe [ToctaHoBinenreM I[IpaButenbctBa PD ot 17 centsops 2003 r. Ne 580 // C3
P®. 2003. Ne 38. Cr. 3668.

I Cum. takke 1. 17 [Mocranosnenust [Mnenyma Briciero Apourpaxtoro Cyma P® ot 25 despans 1998 1. Ne 8§ «O HEKOTOpPBIX BOIIpOcax
MPaKTUKHU pa3pelleHust CIIOPOB, CBSI3aHHbIX C 3alllUTOl MpaBa COGCTBEHHOCTHU U APYTHX BELIHBIX MPaB».

! TIpaBo COOCTBEHHOCTH Ha Bell, ONpelejieHHbIE POJOBHIMH MPU3HAKAMH, MOXET TIepETH K MPUOOPETATEIIO 110 TOTOBOPY HE paHee WX
nepefaun (MO0 JO ITOTO MOMEHTa OHM, He OyIydyd WHAMBUIYATbHO ONpENEJICHHBIMM BelllaMU, HE MOTYT CTaTh U OOGBEKTOM IpaBa
COOCTBEHHOCTH), HO IO COIJIAILIEHUIO CTOPOH JIOrOBOPa MOXET IMEPEeTH mo3aHee 3TOro MOMeHTa (CcM.: Xackeavbepe b.JI. O6 OCHOBaHUU U
MOMEHTE Tlepexojia MpaBa COOCTBEHHOCTHU Ha IBUXKUMBIE Bellin 110 norosopy // [1paBosenenue. 2000. Ne 3. C. 124—125).

1 O rocynapcTBEeHHO perucTpalvu rnpaB Ha HEABMXKUMOCTb cM. § 2 1. 11 1. | HacTosiero yue6HMKa.

I Cm., HanpuMmep: Bacunesckas JI. FO. YdeHue o BEIIHBIX CIEIKaX 10 TepMaHCKoMYy mpaBy. M., 2004.

2 Takoi MOIXOM, HEM3BECTHBIN APYTUM Pa3BUTBHIM MIPABOIMOPSIAKAM, OOBSICHSETCS B FepPMaHCKON LIMBWIMCTUKE (CM., Harpumep: Schwab
K.H., Pruetting H. A. a. O. S. 175), Bo-TiepBbIX, HEOOXOAUMOCTBIO 0GECTIeYeHHSI YCTOMYMBOCTA 000POTA, ISl YIACTHUKOB KOTOPOTO JTOJIXKHO
OBITH OTKPBITHIM, «IIPO3pauHbIM» BCSIKOE M3MEHEHHE B BEILIHBIX MpaBaX, a BO-BTOPbIX, MPUHLIMIIAMU MAHAEKTHOW LIMBUJIMCTMKM, KOTOpas,
cJeaysi pPUMCKOMY TIpaBy, CUMTaIa HEBO3MOXHBIM IEePEX0J1 MpaBa COOCTBEHHOCTH TOJILKO Ha OCHOBAaHWHU B3aMMHOT'O BOJICU3bSIBJICHUS CTOPOH:
TpeGOoBaJICS AOTIOJIHUTENbHBIN aKT Mepenayu BjaJeHUs BEIbl0O — TPaAMIMsA, KOTOpas OJHOBPEMEHHO M paccMaTpuBalach Kak abCTpaKTHBII
110 XapaKTepy BelIHblil 10roBop (cM., Hanpumep: Xeocmoe B.M. Yxa3. cou. C. 238—240; Ipumm [./1. Jlekuuu o norme pumckoro mnpasa. C.
241-243).

3 [TonpoGHee cM., HanipumMep: Xackeavbepe b.JI., Pogubiii B.B. UHaMBUAYaTbHOE U POAOBOE B IpaxkJaHCKOM Tpase. 2-¢ uzn. M., 2004. C.
104—106.

I Cm.: Cunuyvin C.A. KoHUENIMST BEIIHOTO JOrOBOpPa B T€PMAHCKOW U POCCHICKON LIMBWJIMCTHUKE: AMCKYCCMOHHBIE acrleKThl //
3akoHogaTenbcTBO. 2004, Ne 7. C. 9 m c1.

T'epmaHckuii 3akoHOAaTeNdb BO Bcex Hopmax pasmena ITY o BemHoOM mnpaBe 00O3HAYMJI «BELIHYH CAEIKY» OCOOBbIM TEPMUHOM
«comnaweHue» (Einigung), oTKa3aBIIMCh OT UCMONb30BAHUS TPAAULIMOHHBIX MOHATUI «goroBop» (Vertrag) u «cnenka» (Rechtsgeschaft) u
MOAYEPKHYB 3TUM, YTO peub UAET 00 0co00il pa3sHOBUAHOCTU «cornacus» (cM.:. Schwab K. H., Pruetting H. A. a. O., S. 18). EaBa i1 Takoii
MOJXO/ MOXHO MPU3HATh IPUEMJIEMbIM JUISI OTEYECTBEHHOT'O MTPaBOMNOpsIIKA.

! TlonpoGHee 0 MpaBOBOM PEryJIMPOBAaHUY NPUBATU3ALUU CM. § 2 IJ1. 21 HacTosILIeTo TOMa yueOHUKa.



I Ix mipaBoBoii pexxum ompenensiercs ct. 24 OenepanbHoro 3akoHa ot 25 utoHs 2002 1. Ne 73-@3 «O6 o6beKTax KyJIbTYPHOTO HACTIEMsT
(maMsSITHUKAaX UCTOPUU U KYJIbTYpbl) HaponoB Poccuiickoit enepanun» // C3 P®. 2002. Ne 26. Cr. 2519; 2003. Ne 9. Cr. 805; INonoxeHuem
006 0c000 LIEHHBIX 00BEKTaX KyJIbTypHOro Hacieausi HaponoB Poccuiickoit Denepauuu, yrBepxaeHHbIM Ykazom [Ipesunenta P® ot 30
HOs1Opst 1992 r. Ne 1487 // CAIIIT P®. 1992. Ne 23. Cr. 1961; 2001. Ne 49. Cr. 4611; 2003. Ne 9. Cr. 851, u [Monoxenuem o ['ocynapcTBeHHOM
CBOJIe 0CO00 LIEHHBIX 00BEKTOB KYJIbTYPHOTO Hacsenust HaponoB Poccuiickoit denepanu, yrBepxaeHHbIM [TocTaHoBieHreM TTpaBuTebCTBA
P® ot 6 okTsiopst 1994 1. Ne 1143 // C3 P®D. 1994. Ne 25. Ct. 2710. OgHako 1. 1 cT. 54 Ha3BaHHOTO 3aKOHA TPEeNIyCMaTPUBAET BO3MOXHOCTh
TIPUHYIUTETHHOTO BBIKYIIA WU MPOIaXHU ¢ MyOIMYHBIX TOPTOB JTIOO0TO 6ECX03SICTBEHHO CONEPXKUMOTO YaCTHBIM COOCTBEHHMKOM OOBEKTA
KYJIBTYPHOTO HaCJIeausI, BKIIIOYEHHOTO B eMUHBIN TOCYIapCTBEHHBIN PeecTp TAKUX OOBEKTOB.

1 Ct. 49-1 3akoHa P® ot 9 nons 1993 r. «O6 aBTOPCKOM Mpase 1 CMeXHbIX Npasax» (BegomocTtn CHA 1 BC Pd. 1993. Ne 32. Ct. 1242;
C3 Pd. 1995. Ne 30. Ct. 2866; 2004. Ne 30. Ct. 3090) npenycmaTtpuBaeT BO3MOXHOCTb BbIHECEHWUSI CYAOM peLleHus O KoHdmckaummn
KOHTpadakTHbIX 9K3EMMISPOB NPON3BEAEHUS NN HOHOrPaMMbl (M3rOTOBAEHHBIX UM PACNPOCTPAHAEMbIX C HAPYLLIEHNEM aBTOPCKUX MU
CMEXHbIX MPaB), @ TakKe WCMONb30BaHHLIX AN1I9 WX M3rOTOBEHUS MaTepuanoB n obopyposaHus. OgHako no TpebosaHuio obnaparens
ABTOPCKMX WM CMEXHbIX MPaB KOHTpadakTHble 3K3eMMisipbl NPOM3BeAeHUs Uan GOHOrpamMmbl MOMYT ObiTb NepefaHbl emy, Y4TO HeNlb3st
paccmaTpuBaTh B KayecTBe koHduckaumm (Mbo nocnenHsist Bceraa npon3BoanTCs TONbKO B MOJSb3Y rOCYAApCTBa).



I'nasa 20. IIpaBo yacTHOIi COOCTBEHHOCTH

§ 1. IIpaBo yacTHO¥ COOCTBEHHOCTH IPAXKIAH

1. OOBexThI MpaBa YACTHON COOCTBEHHOCTH TPAKIAH

'paxnane sIBASIOTCS YACTHBIMH COOCTBEHHMKAMH MPUHAIJIEXAIETO0 UM UMYyIecTBa. B 3TOM KauecTBe OHU
MOTYT OBITb COOCTBEHHMKAaMHU JIIOOOTO0 MMYIIECTBA, B TOM YMCJE PA3IMYHBIX BUIOB HEIBHKHUMOCTH, BKJIIOUAs
MPEANPUITUSI KaK MMYIIECTBEHHbIE KOMIUICKCHI, XUJIble qoMa U KBapTupbl. KoHcturynuss P® mpoBosriacuna
BO3MOXHOCTh MMETh B YaCTHOW COOCTBEHHOCTM 3eMJIIO (3eMebHBbIe yJacTKM), a Takke Apyrvue TPUPOIHBIC
pecypenl (4. 2 ¢T. 9, cT. 36). OgHaKo AeiCTBYIOLIEEe 3aKOHOAATEILCTBO MIOKA HE MPEAyCMaTPUBAET BOZMOXHOCTH
AMETh B YACTHOM COOCTBEHHOCTHM YJYACTKM HEIp WK jecoB. ['pakmaHe SIBISIOTCSI COOCTBEHHMKAMU MMYIIECTBA
CO3MaHHBIX UMM YyYpeXIeHUl (HeKoMMepueckux opranuzanuii). OHM MOTYT UMETh B COOCTBEHHOCTHM W DPa3-
JINYHBIC BUIbI JBMKMMOIO MMYLIECTBA, BKJIIOUash 0OOpydOBaHUE, TPAaHCHOPTHBIE CPEACTBAa U APYTUe «CPeACTBa
MPOU3BOJCTBA», a TAKXKE NEHBI'M U LICHHbIC OyMaru.

B cocTaB mmymecTBa, MpUHAIIEXAIIEro TpaskaaHaM, MOTYT BXOJIWUTh M OTAEJBHBIC 005A3aTeIbCTBEHHBIE MPaBa
(HammpuMep, TakWe IpaBa TpeOOBaHMsI, KaK BKJIAmbl B OaHKaX, JMOO IpaBa IMOJb30BAHUS UyKUM UMYIIECCTBOM),
KOpIopaTHBHBIE NpaBa (TIpaBa yJacTHUS B aKIIMOHEPHBIX M APYTUX XO3IHCTBEHHBIX OOIIIECTBAX, B KOOIIEPaTUBax), a
TaKkKe HEKOTOPBIC ITPABOMOUYMS M3 COCTaBa MCKIIOUMTEIbHBIX MpaB. OHM HE MPHOOPETAIOT TeM CaMBIM peXHnMa
BEILHBIX IIPaB, HO HAXONATCA B COCTaBe MPUHALICKAIIETO TPaXIaHWHY MMYLIECTBA KAK €AWHOTO0 KOMILIEKCA.
HMMeHHO 3TOT KOMILIEKC COCTaBJISIET OOBEKT B3bICKAHMSI BO3MOXKHBIX KPEIUTOPOB I'pakAaHMHA, a B clydyae ero
CMEpPTU — HACJIENCTBEHHYIO Maccy (0OBEKT HaCAeACTBEHHOTO IIPEEMCTBA).

3aKkoH MpeaycMaTpUBaeT HEKOTOPhIE 0COOble OCHOBAHNSA BOZHMKHOBEHHS NMPaBa COOCTBEHHOCTH rpaxnaH. Tak,
YWIeH XWJIWITHOTO, XKUJIUIITHO-CTPOUTELHOTO, JaYHOTO, TApaskHOTO WJIM MHOTO TTOTPEOUTETHCKOTO KOOTIepaTHBa,
KaK OTMEYaJIOCh paHee, MprodpeTacT IpaBO COOCTBEHHOCTH HAa KBapTHUPY, Jady, rapax WM WHOE ITOMEIIeHUE,
KOTOpOe OBUIO MPEIOCTaBICHO €My KOOIepaTHMBOM, ITOC/IE ITOJHOTO BHECEHMS IaeBOIO B3HOCA 3a yKa3aHHOE
umytectBo (1. 4 c¢1. 218 I'K). AHamornyHas BO3MOXKHOCTD IIPEAOCTaBIeHA U APYTUM JIUIIaM, MMEIOIINM IIpaBoO Ha
MaeHakoIlIeHUe (CylpyraM WIM MHBIM WieHaM CeMbH IailllyKa, ero HacjiegHukam). IIpaBo coOCTBEHHOCTH Ha
COOTBETCTBYIOIIYIO HEABMKUMOCTb BOZHUKAET ITPY 3TOM B MOMEHT OIUIATHI MOCJIeIHEM YacTH 1TaeBoro B3HOCA.

B HacTogmIee BpeMsl OTITaIA TPaIWIIMOHHBIC IS MPEXHETO IPaBOIIOPSIKAa OTpaHNMYEeHUS OOBEKTOB IpaBa
COOCTBEHHOCTH TpaXkIaH — KOJIMYECTBO WM pa3Mep KMIBIX TIOMEIICHWI, B TOM YKCJIe KBapTUP, Jad W CaIOBBIX
JIOMUKOB, aBTOTPAHCIIOPTHBIX CPEICTB, CKOTa, «CPEICTB IMPOMU3BOACTBAa» U T.I. (YTO, BIIPOYEM, BIICPBbIE OBLIO
MMPOACKIApUPOBAHO e€Ille B 3aKOHAaX O coOCTBeHHOCTH). B coorBerctBMmM ¢ 1. 2 cr. 213 'K He mommexar
OrpaHMYEHHI0 KOJIMYECTBO, a TaKXKE CTOMMOCTb OOBEKTOB IIpaBa COOCTBEHHOCTM TpaklIaH, €CIU TOJbKO TaKoe
OrpaHUWYEHME HE BBI3BIBACTCS LEASIMU 3alIUThl OCHOB KOHCTUTYLIMOHHOTO CTPOSI, HPABCTBEHHOCTH, 3I0POBbS,
MpaB U 3aKOHHBIX MHTEPECOB APYTUX JIUL, 00ecrieYeHUs OOOPOHBI CTPaHbl U O6E€30MaCHOCTU rocynapctba. Takum
00pa3oM, 3aKOH TpeAycMaTpHUBacT BechMa IMMPOKHE, XOTSI W He Oe3rpaHMYHBIC BO3MOXKHOCTU IJISI Pa3BUTHUS
YACTHOM COOCTBEHHOCTH TPaXKIaH U CO3AET el He0OXOIMMbIE IIPABOBbIE TAPAHTUML.

OOBEKTOM IIpaBa COOCTBEHHOCTH TpakmaH HE MOXET OBITh TOJBKO MMYIIECTBO, M3BITOC M3 000pOTa,
IMOCKOJIBbKY OHO COCTaBJISIET OOBEKT MCKIIOUMTEILHOM COOCTBEHHOCTH rocymapcTtBa. KOHKpeTHBIE BUIBI
00DbEKTOB, KOTOpblE HE MOIYT IIpUHaMIeXaTh IpagaHaM Ha IIpaBe COOCTBEHHOCTH, MOJLKHBI OBITh IIPSIMO
yKa3aHbl B 3aKoHe (1. 2 cT. 129 I'K) u He MoryT ycTaHaBIMBATbCsI MOA3aKOHHBIMU aKTaMHU. DTO Xe KacaeTcsl U
00BEKTOB, KOTOPBIE MOTYT HaXOOUTHCI B COOCTBEHHOCTH YACTHBIX JIMII TOJIEKO 10 CHEIIMAIBHOMY pa3pelleHHIO,
T.€. OTPaHUYEHHBIX B 000poTe (a63. 2 1. 2 cT. 129 I'K).

2. TlIpaBo cOOCTBEHHOCTH IPaXkIaH HA 3eMeJIbHbIE YUACTKH

Hecmorpst Ha mpoBosmmamenne KonHctutynmeir PP mpaBa dYacTHOM COOCTBEHHOCTM Ha 3eMIIIO,
OTEYECTBEHHOE 3aKOHOAATEILCTBO JOCTATOUYHO OCTOPOKHO TOIXOAMJIO K €ro peajbHOMY 3akperuieHuio. o
BBeleHUs B jaeiictBue 3emenbHoro kogekca 2001 r. oHO JOIMYCKajlO BO3MOXHOCTb HAXOXICHUS 3eMEJbHBIX
YJacTKOB Ha MpaBe COOCTBEHHOCTH y TpakdaH JUIIb B OTOEIBHBIX, MPIMO IPEAYCMOTPEHHBIX MM CIIydasX.
I'maBHBIM 00pa30M 3TO KacajoCch BO3MOXKHOCTE ITOJTYYEHUS 3eMEJIbHBIX YJaCTKOB B COOCTBEHHOCTD:

® J104 MHAUBUAYAJIbHOC XKMJIMIITHOE CTPOUTEIbCTBO,

e U1 CaOdOBOACTBA UJIU BEACHUS JINYHOTO HO,E[CO6HOFO 1 Ja4YHOTro XO3ﬂﬁCTBa;



e IS BEICHUSI KPECThTHCKOTO ((hepMepCcKOro) xXo3s1icTBa.

KpoMme Toro, rpaxnaaHe, MojJy4vBIIMe B COOCTBEHHOCTb 3AaHMSI, COOPYKEHUSI WIM WHYIO HEIBUXKUMOCTb B
CeJIbCKMX HACEJICHHBIX MyHKTaX M Ha 3eMJISIX CEeJIbCKOXO3SCTBEHHOIO Ha3HauyeHUs (Harmpumep, MpUuoOpeTIIre
ITyTeM TTOKYITKW WJIWM HAacJeMOBaHMS JOM B CEJIbCKOM MECTHOCTH), ObUIA BIIpPaBe MPHOOPETaTh B COOCTBEHHOCTh
3eMeTbHBIC YIaCTKM, Ha KOTOPHIX PacIOJIOKEHBI TaKne 00beKThl. HakoHell, B Xo[e MpUBaTU3alNU IOITYCKAIOCh
MMpHOOpeTeHNEe B COOCTBEHHOCTh TpaXkIaH 3eMEIbHBIX YYAaCTKOB ION IPUBATH3NPYEMBIMU IIPEANPUATHSIMU, a
TaKKe MOJI IPYTUMM 00BbeKTaMU HEABIDKMMOCTH, HAXOISIITUMMCS B X COOCTBEHHOCTH.

B Hacrosiee Bpemst B cootBeTcTBUU ¢ 1. 1 ¢T. 15 3K rpaxkagaHe MoryT nmpuoopeTaTh 3eMeIbHbIE YUaCTKU T10
OCHOBAHMSIM, IIPEAYCMOTPEHHBIM 3aKOHOM, B TOM YMCJIE€ II0 Pa3JUYHBIM CAeJKaM W HHBIM OCHOBAaHMSIM
BO3HMKHOBEHHUS IIpaBa COOCTBEHHOCTH, ycTaHOBJIeHHBIM ['K. IIpr 3TOM OHM MMEIOT MPaBo Ha PaBHbIA JOCTYN K
NPHOOPETEHHIO B COOCTBEHHOCTD 3€MEJIbHBIX YYACTKOB M3 rOCYAAPCTBEHHBIX HJIM MyHMIUNAIBHBIX 3eMelib. OTKa3 B MX
TIPENOCTaBICHUY B COOCTBEHHOCTD IPak/IaH He JIOITyCKAETCsI, €CJIN TOJIHKO 3TH YYaCTKU He U3BSITHI U3 000pOTa, HE
3ape3epBUPOBAHBI UISI TOCYTAPCTBEHHBIX WM MYHUIIMITAJIBHBIX HYXI OO MMeeTcs 3ampeT (emepaabHOro
3aKOHa Ha ux npuBaTu3anuio (1. 4 ct. 28 3K).

Ecnu e Haxomsmuiics B MyOJIMYHO COOCTBEHHOCTH 3€MEJIbHBIIN YUaCTOK YXKe HCHOJIb3yeTCs IPAKIAHHHOM Ha
3aKOHHOM OCHOBAHHHM, OH MOXET MPUOOPECTH €ro B COOCTBEHHOCTb B YIPOIIEHHOM Iopsake (brevi manu —
«KOPOTKOH pYKOIi»): apeHmaTop 3eMJIM JMOO COOCTBEHHMK HAXOMSIIETocsl Ha HeW 3MaHusl, CTPOSHMS WU
COOPYXXEHUSI MMEIOT MpPeuMyIIecTBEeHHOEe MPaBO MOKYNKM TAaKOTO 3eMEJIbHOTO ydJacTKa, a IOCIeTHUI — elle U
«UCKJIIOUMTEIbHOE IpaBo» Ha ero mpuBatusauuio (m. 1 cr. 36 3K); rpaxmaHe, MCIOJIb3YIOLIME 3€MEIbHbIMA
Y4acTOK Ha OTPaHMYCHHOM BEIIHOM IIpaBe IMOCTOSHHOTO (OECCPOYHOTrO) IOJIb30BAHMUSI WM TOXHM3HECHHOTO
HacJIeIyeMOro BaJAcHUSI, MOTYT IPUOOPECTU €r0 B COOCTBEHHOCTh 0€3 MpPOBENeHUs] KOHKypca MM ayKIIMOHa,
npuyeM OecmiatHo. IIpuoOpereHHe B COOCTBEHHOCTb 3€MEJIBHOIO Yy4YacTKa TIpakJIaHWHOM, SIBJISTIOIIMMCS
COOCTBEHHMKOM HaxXOISIIerocsl Ha HEM 3[daHMs, CTPOSCHUSI WM COOPYXEHUsSI, CIIOCOOCTBYET COOJIOACHUIO
TpaguLMOHHOTO NMpuHIUNa superficies solo cedit («cTpoeHue cieayeT 3a 3emieit»), 3aKperieHHOMY Terephb Mil. 5
1. 1 ct. 1 3K 1 comeiicTByOIIIEMY YAYIIICHUIO IIPABOBOTO PEXXNMa HEIBIDKIMOCTEIA.

ITo obGmiemy mpaBwIy HaxomsIIuecs B MyOJIMYHOM COOCTBEHHOCTH 3€MEJIbHBIE YIaCTKU TPEIOCTABISIOTCS B
COOCTBEHHOCTD IpaXk[IaH 3a IIaTy (XOTS 3aKOHOIATSILCTBOM MOTYT IIPEIyCMaTPUBAThCS U CIIydad MX OECIUIAaTHOTO
MPEIOCTaBICHUSI B COOCTBEHHOCTb) M C COOJIIONEHWEM YCTaHOBJICHHBIX HOPMATUBHBIMHM aKTaMW HNpedesIbHBIX
(MaKCHMMAJIbHbIX M MHHHMAIbHBIX) pa3mepoB (cT. 33 3K) (XOTS KOJIMYECTBO TaKMX YYACTKOB, HAXOMSILMXCS B
COOCTBEHHOCTM OJHOIO rpaxkaaHumHa, (QopManibHO He orpaHudeHo)'. Ilopsimok mnpenocTaBiieHMsS] 3€MEIbHBIX
YJacTKOB B COOCTBEHHOCTh TpaXigaH M3 TOCYIapCTBEHHBIX WM MYHUIUIIAIBHEIX 3eMeb OIpenesseTcs
3eMeNbHBIM KOIEKCOM, a He 3aKOHOJATEIbCTBOM O mpuBatu3zanuu?. [IproOpeTeHHe rpaxigaHaMu 3eMeTbHBIX
YYaCTKOB Y JPYTHX YACTHBIX COOCTBEHHHKOB OCYIIIECTBIISICTCS 10 OCHOBAHMSIM U B TIOPSIIKE, TIpeaycMoTpeHHBIM 'K
(cmenku 00 oTYyKAeHUU, HacienoBaHue u ap.). [Ipu atom npaBuia 1. 2 cT. 214 T'K m c1. 16—19 3K uckimoyaior
BO3MOXHOCTh MPUOOPETEHUs] B YACTHYIO COOCTBEHHOCTh TpaXIaH «O0eCXO3SMHBIX» 3eMEIbHBIX YUaCTKOB IO
JTABHOCTW BIIAZicHMSI, OO BCE YYAaCTKM, HE HaXOISIIMecs B YAaCTHOM WIJIM MYHWIMITAJEHON COOCTBEHHOCTH,
CUMTAIOTCSI 00BbEKTaMU rOCyJapCTBEHHOI COOCTBEHHOCTMU.

[paBa Ha TpUHAMIEXKAIIAE TpaXIaHaM 3eMeIbHBIC YYACTKM TIOMJICXKAaT 0053aTeJIbHOH TrocyJapcTBEHHOM
peructpamuu (cT. 131 T'K; m. 1 u 2 cT. 25 3K), a camu 3eMeIbHbIe YIaCTKHM B Ka4eCTBE OOBEKTOB HEABMXKUMOCTH —
rocyJapcTBeHHOMY Kajaactposomy ydery'. IlocieqHuii MMeeT He TOJIBKO TEXHUYECKOE, HO U IOPUAMYECKOE
3HaueHue. XOTS ero JaHHble camMu T0 cebe He MMEIOT TMpaBOyCTaHABIMBAIONIETO (TIPABOIIOPOXKIAIOIIETO)
3HAYEHUsI, OHM CJIy>KaT OCHOBOM UISI OIpele/IeHUsI TePPUTOPUAIbHBIX TPAHULL 3eMeIbHOTo ydacTka (m. 1 ct. 261
I'K), a Takzke BaxKHBI /1 OCYILECTBICHUS] COOCTBEHHUKOM CBOUX MpaB. Tak, 00bEKTOM KYTUTU-TIPOAAXKU U APYTUX
CIEJIOK T10 OTUYXIEHUIO 3eMeJIbHOIoO yyacTKa B cOOTBeTCTBUM € M. 1 c¢T. 37 3K MOryT OBbITh TOJBKO 3eMeJIbHbIE
YYaCTKHU, IPOIIEAIINE TOCYIapCTBEHHBIN KaTaCcTPOBEIN yUET.

[To ob6meMy mpaBUTy IPaBO COOCTBEHHOCTH Ha 3eMEIbHBIM YIaCTOK PacCIIpOCTPaHSICTCS Ha HAXOISIIuecs B
€ro IrpaHMIaX MOBEPXHOCTHBI (II0YBEHHBII) CJIOM, a TAKKE 3aMKHYThIE BOIOEMBI, Jiec 1 pacTeHus (1. 2 ct. 261 I'K;
a63. 1 m. 2 cr. 6 3K). Hempa cocraBisiioT caMOCTOSITENBbHBI OOBEKT MpaBa COOCTBEHHOCTH, HE CTAHOBSICH
aBTOMAaTMYECKU OOBEKTOM ITpaBa COOCTBEHHOCTHM COOCTBEHHMKA 3€MEJIbHOIo ydyacTKa (M HE COCTaBJIsAsl €ro
MPUHAIIEKHOCTE). DTO OOCTOSITEILCTBO ITO3BOJISIET MCIIOIB30BaTh WX IS JOOBIYM TIOJIE3HBIX MCKOIAeMBbIX,
TIPOKJIAJIKU TIO3EMHBIX COOPYXXEHUI M B aHAJIOTUYHBIX 1IeJIsTX 0e3 coriacusi COOCTBEHHMKA 3eMeJIbHOTO yJacTKa.
BMmecte ¢ Tem mociieaHeMy MpPEAOCTaBIISIETCST MPAaBO MCIIOJIb30BAaTh BCE, YTO HAXOAMTCS IO/ TOBEPXHOCTHIO €To
3eMeIbHOTO YJacTKa, ¢ COOIoIeHNEM TpeOOBaHMIT 3aKOHA O HeIpax, IPYIMX 3aKOHOB U IIpaB APYTUX JuIl (11. 3 CT.
261 TK; m 1 cr. 40 3K). [Jna rpaxagaH pedb OObIYHO MIET O CBOOOAHON MOOBIME U MCIIOJb30BaHUU
00I1IepacIPOCTPaHEHHBIX MMOJIE3HBIX MCKOMAeMBbIX (TIecKa, TpaBMsl, TIMHBI U T.11.), HAXOMSIIIUXCS HA MX yJacTKax,
1 O CTPOMTEILCTBE MTOrPe0OB, rapaxkeil 1 ToMy MOJAOOHBIX ITOA3EMHBIX COOPYKEHUI OBITOBOTO XapakTepa.



Kak Henmprkumasi Belllb 3eMeJIbHBIN Y9aCTOK MOXET MpPU3HABAThCS JEJMMBIM, €C/TM KaXaas M3 ero Jacrei
Iocjie pasmelia  o00pa3yeT CaMOCTOSITCIIBHBI 3eMENIBHBIII  yJacTOK, MCIIOJBb30BaHME KOTOPOTO MOKET
OCYIIECTBIISITBCS B COCTaBe 3eMejib TOM Xe KaTteropuu (a63. 2 m. 2 ct. 6 3K). Kpome Toro, o6pa3oBaHHbIE B
pe3ysbTaTe pasaesia HOBbIE YIaCTKH TODKHBI MMETh TIIONIAAbh He HIKe MUHUMAJIBHOTO pa3Mepa, YCTaHOBJICHHOTO
B cooTBeTCcTBUM ¢ NpaBunamu cT. 33 3K u cT1. 4 3akoHa 06 00opoTe 3eMenb ceabxo3HazHaueHus1. C coboaeHueM
3TUX MPaBUJI 00bEKTOM HEKOTOPBIX CIEIOK (MIMOTEKH, apEHIbl) MOXKET CTAHOBUTHCS U YACTh 3€MeJIbHOTO YY4acCTKA.
DTa MoCIeaHsIsI MOXET TaKKe O0OPEMEHSITHCS CEPBUTYTaMU (OrpaHUYEHHBIMU BEIITHBIMU TIpaBaMu).

[TpaBoMoumst TpaxkmaH KaK COOCTBEHHUKOB 3€MEJbHBIX YJYaCTKOB OIPENENSIIOTCS OOIMMM HOpPMaMu
rpaXIaHCKOTO TpaBa O COAEPXKaHWU TTpaBa COOCTBEHHOCTU. 3aKOH 0CO00 OrOBapMBaeT MPaBO COOCTBEHHUKA Ha
3aCTPOMKY CBOETO 3EMEJIPHOTO YydJacTKa, yCTaHaBAMBas oOOIIee IIpaBWJIO O TIPUOOpPETCeHMM UM IIpaBa
COOCTBEHHOCTH Ha BO3BEIECHHBIE Ha ydyacTKe 00beKThl HeaBrkuMocth (ctT. 263 I'K). IlIpu 3TOM rpaxkigaHe Kak
JacTHbIE COOCTBEHHUKHU 3eMJIM BIIPaBEe OCYIIECTBISATH CBOM IMPABOMOYMS CBOOOAHO (IO CBOEMY YCMOTPEHMIO),
€CJIM 9TO He HAHOCUT yliepba oKpyKalollleil cpelle U He HapylllaeT NpaB U 3aKOHHBIX MHTEPECOB ApYrux Juil (1. 1
cT. 260 m 1. 3 cr. 209 I'K;; . 1 cr. 43 3K), HanmpuMep COCEeNCTBYIOIIMX 3eMJIEIN0Ib30BaTesieil. 3eMelIbHbIE YIACTKU
MOTYT OBITh OOBEKTOM B3BICKAHUS TIO JOJTaM MX COOCTBEHHMKOB, NMpUYeM oOpallleHWe B3bICKAHWSI Ha 3TU
O0OBEKTHI HEMNBVDKMMOCTH JIOITyCKAETCS TOJBKO 1o pemenuio cyaa (ct. 278 I'K).

B cuiy oco06oit 001IecCTBeHHO 3HAUMMOCTHU 3€MEJIbHBIX YYaCTKOB IPAaBO YaCTHON COOCTBEHHOCTH Ha HMX
TOABEpraeTcs psay 3aKOHOAATEIbHBIX OrpaHMYEHHii B MyOJMYHbIX MHTepecax. Beab KOIMYECTBO M COCTAaB TaKOTo
pona 00bEKTOB OOBEKTUBHO OTPAaHUYEHBI B CUJTy OYEBUIHBIX €CTECTBEHHBIX MPUUMH, a UX UCITOJIb30BaHUE BCEIIa
Tak WIM WHAYe 3aTparvBaeT WHTEpPeChl oOIIecTBa B 1ieioM. ['paxnaHe — COOCTBEHHWKW 3€MEJbHBIX YJ9aCTKOB
00s13aHbI MCTIOJIb30BaTh MX CTPOrO MO IeJeBOMY HA3HAYEHHIO (IS XKWJIOM 3aCTPOWKM, IUISl OTHbIXA, ISl BEACHUS
CEIbCKOXO3SIMCTBEHHOTO TIpon3BoacTBa U T.11.) (1. 2 c¢1. 7 3K) 1 pa3pelleHHBEIMHA CIIOCO0aM, He HaHOCSIITUMH
Bpe OKPYXKaIOIIeil cpele, B TOM YHUCJIe 3eMJIe KaK IMPUPOTHOMY OOBEKTY, a TAKXKe OCYIIECTBISITE HEOOXOMUMBIC
Mepbl 10 OXpaHe 3eMellb, COOJII0IATh TPeOOBAHMUS SKOJOTMUYECCKMX, CAHUTAPHO-TUTUCHUYSCKUX U UHBIX IIPaBUI 1
HOPMATHMBOB, He JOMYycKaTb 3arpsi3HeHMsT U yxyauieHus momopoaust nmous (cr. 42 3K). HecobmoaeHue aTux
TpeOOBaHUI BJIEUET JUISI COOCTBEHHMKA HEOIarONPUSTHBIE ITOCIEACTBUS BIUIOTh 10 U3BSTHS B CyIeOHOM TIOpSIIKE
WCITONIb3YEMOT0 MM  3eMelibHOoro ydactka (cr. 284—286 T'K; m. 3 cr. 6 3akoHa o0 o6opoTe 3eMmenb
CeJIbXO3Ha3HAYEHUS).

Takmm  o0pa3oMm, 3eMeIbHOE 3aKOHOIATEJIBLCTBO  pPETIaMEHTHPYET  HMyOJMYHO-TIPABOBbIE  ACHEKTHI
HCIIOIb30BAHUS 3€MEJIBbHBIX YJYaCTKOB TpaxmaHaMM (IIpeIOCTaBJIicHME WM 3eMeNlb W3 TOCYOApCTBEHHOUM WU
MYHUIIUNAIBHONA COOCTBEHHOCTHU, OIPaHUYCHMS IIPAaB YACTHBIX COOCTBEHHUKOB M T.II.), TOTNA KaK IpaxXIaHCKOe
IIPaBO OIPEIEIIIET PEXUM 3eMEIbHBIX YYaCTKOB KAK HEABIKMMOCTH — 00beKTa rpaxaanckux npas (ct. 3 3K)!. To
OOCTOSITEIIBCTBO, UTO 3eMEIbHOE 3aKOHONATEILCTBO OTHeceHO KoHcTutynmeir PO K coBMECTHOMY BEIESHUIO
Poccuiickoit @epepaii U ee CyObEKTOB, JaeT BO3MOXKHOCTh Y4€CThb B HEM BCE HEOOXOAMMbBIC PETrMOHATIbHBIC
ocobeHHocTu. MckmounTtenbHas denaepaibHas KOMIIETEHIIMS B 00JaCTU TpaXkIaHCKOIO 3aKOHOAATeIbCTBa CO
CBOEI CTOPOHBI 00eCIeYMBaeT EAMHCTBO PErJlaMEHTALlUY UMYILIECTBEHHOTO 000pOTa 3¢ METbHBIX yYaCTKOB.

[MpuHamiexaiye rpaxmaaHaM 3eMeJIbHble YIaCTKU, UCIIOJIb30BaHME KOTOPBIX HE CBA3aHO C OCYIIECTBICHUEM
AMU TIPSANPUHUMATEIBLCKON IeATeIbHOCTH, B TOM YHMCJIC HAXOMSAIIMECS ITOA ¢IMHCTBEHHBIM IPUTOIHBIM IS
MTOCTOSTHHOTO TIPOKWUBAHUS TpakJIaHWHA XWUJIbIM TMMOMellleHreM, coriacHo m. 1 cr. 446 T'TIK He Moryr GbITh
00BEKTOM B3BICKAHUS KPEIUTOPOB.

3. IlpaBo coOOCTBEHHOCTH IPazKAaH HA JKUJble OMEIEeHNS

[Ton KuipiMH TOMENIEHWSIMH KVWJIUIIIHOE 3aKOHOAATEIhCTBO MOHMMAET HE TOJIBKO XUJble (B TOM YMCIE
MHOTOKBAapTUPHbIE) JOMa W KOTTEMXU (Hauu), TMPUCIIOCOOJIEHHbIE AJisSi MOCTOSIHHOTO TIPOXWBAaHUSI, HO U
OTHEJNIbHBIE KBAPTUPBl M WHBIE XWJIble MOMENIEHUs] (HanmpuUMep, OTAEJIbHbIE W30JUPOBAHHBIE KOMHATHI B
KBapTUPaX), 3apETUCTPUPOBAHHBIE B 3TOM Ka4eCTBE B TOCYIaPCTBEHHBIX OpPraHax, OCYIIECTBISIIOUIMX YYET TAKOTO
poia HEABMKMMOCTEH (0OOBIYHO B TEPPUTOPUAIBHBIX OI0PO TeXHUYECKON nHBeHTapu3auuu — bTHU), B Tom uucie
CTy’)XeOHblE M BEJOMCTBEHHBIE, a TaKXKe «CIENUATU3UPOBAHHBIE TOMa» U CIyXalllue aHAJOTUYHBIM LIEISIM
TOMEIEHUST — OOIIEXUTHUSI, TOCTUHUIILI-TIPUIOTHI, JOMa MaHeBpeHHOro ¢oHaa (TpeaHa3HAYeHHbIE IS
pacceieHusl Tpax[IaH TpPU KalUTAIbHOM DPEMOHTE JOMOB), CIELMaJIbHbIE NOMa ISl OAMHOKUX MpecTapesbix
rpaxknaH, IoMa-WHTePHATHI IUTsI MTHBAIHUAOB, BETEPAHOB U JIp.2

B cootBetcTBHM cO cT. 49-1 KunmimHoro kogekca PCOCP rpaxnaHe BlipaBe NpHOOPECTH B COOCTBEHHOCTD 32
miary (KymuTh) XWIble TTIOMEIIEHUS B JOMaX TOCyIapCTBEHHOTO Y MYHWIIMTIATLHOTO XuiauinHoro (oHma. Ecim
K€ OHM SIBJISIIOTCSI HAHUMATEJSIMM TaKUX MOMEUIEHUM, TO OHU MOJYYaloT MPaBO HA 0ECIUIATHYI0 NMPUBATHU3ALUIO
3aHUMAEeMOTO XWJIbsl MyTEM 3aKJIIOYEHUS] C OPraHAMU MECTHOTO CaMOYMpaBieHUs (JTMOO C TOCyAapCTBEHHBIMU



MPEONPUITUAMA WIM YIPEKACHUSIMHU) JIOTroBOpa O 0€3BO3ME3THOM Iepenade KUJIOTO ITOMEIIEHUS B WX
cobcTBeHHOCTS (cT. 54-1 Kunmnmraoro kogekca PCOCP; cT. 2 u 11 3akoHa P® ot 4 miona 1991 . Ne 1541-1 «O
MPUBATU3ALIUK KIWIUIITHOTO (poHma B Poccuiickoit Menepanum»').

Kaxxmplii rpaxkgaHMH MOXeT OeCIUIaTHO IOJYYUTh B COOCTBEHHOCTh 3aHMMAaeMOe MM XWIOe ITOMEIeHUE B
JIOMax rocy1apCTBEHHOTO WIM MYHUIIMIIAJBHOTO XWJIMIITHOTO (hOHIa TOJBKO OAWH pa3. O0BbeKTOM MpUBaTU3ALIMU
HE MOTYT OBbITh aBapUiTHbIE XWIble TIOMEIIEHUS, a TAKXKE KUJIbIe TOMEIIEHUS B OOIIEXKUTUSX, 3aKPBITHIX BOEHHBIX
TOpPOAKAaX U CIYKeOHBIe (PEIICHUST O MMPUBATU3ALIMH CITY>KEOHBIX XKUJIBIX TTOMEIIEHN 1 KOMMYHAJIBHEBIX KBapTHUD
MOTYT OBITh IIPUHSATHI WX COOCTBEHHUKAMM WJIM YIIOJHOMOYECHHBIMM MMM opraHamu). [Ipm 3TOM MOIyT
BO3HMKHYTh OTHOIIICHUS OOIIEH (IOJIEBOM M COBMECTHOM) COOCTBEHHOCTH I'pakaaH Ha MPUBAaTU3UPOBAHHbBIC B
TaKOM TIOPSIIKE JKUITbIE TTOMELEHISI2.

I'paxkmaHe MOTYT HpUOOpETaTh XWJIbe B COOCTBEHHOCTb M MO JAPYTHM OCHOBAaHMSAM, IIPEIYyCMOTPEHHBIM
IPaXIAHCKMM 3aKOHOIATENIbCTBOM (CTPOUTEIBCTBO XWIBIX JOMOB WIM ydacTHe B €ro (pMHaHCUPOBaHWM, Ha
OCHOBAaHMHM JIOTOBOPOB PEHTHI, MEHBI, IOApPCHWSI, apeHOBl C BBIKYIIOM, IIOJHOM OITIaTBI CTOMMOCTH
KOOTIEPATUBHOTO XWJIbSI, TIOJYYCHHE KIJTbsI B IIOPSIIKE HACICAOBAHMS U T.1I.).

Haxonsimeecss B COOCTBEHHOCTH TpaXKIaH XWIbe He OTPaHUIMBACTCS IO KOJIMIECTBY, pa3MepaM U CTOUMOCTH
(4. 3 c1. 6 3aKoHa 00 OCHOBaX (hemepasbHON KUIMIIHON MOJUTUKU). JKUjIble IMOMELICHUSI pacCMaTPUBAIOTCS
3aKOHOM B KauyeCTBe pa3HOBUIHOCTEl HeaBmKuMoOro umymectsa. [loatomy B coorBercTBuu co cT. 131 I'K npaBo
Ha HMX TOUIEXUT 00sI3aTeIbHOM rocyJapcTBEHHON PerCTpaIMid, UMEIOIIeH MpaBOyCTaHABIMBAIOIIEe 3HAUCHMUE.
COOCTBEHHUKHN KWJIbSI BIIpaBe MCITOJIL30BaTh €ro IT0 IIeJIEBOMY Ha3HAUYEHWIO C COOJIOACHHEM TpeOOBaHWMA
3aKOHONATEIbCTBA M MHTEPECOB IPYIMX JIMII, B TOM YHWCJIE COBEPINATh CICIKM IO €ro OTUYKICHUIO, 3aJI0Ty,
apeHe, rmepenaBaTh 10 HACIEACTBY, a TAKKE BCEIISITh B IIPUHAIJICKAIIIE M XKUJIbIe TIOMEIIICHUST IPYTUX TpaXkIaH
B KayecTBe wWieHOB cBoux cemeil (cp. cT. 288 I'K; cr. 49-2 XKumiuHoro komekca PCDOCP; ct. 6 3akoHa 00
OCHOBaX (heaepaNbHOM XKIINITHON MOJUTUKY; Y. 1 ¢T. 3 3aKOHa O IIpUBaTU3ALIUY XUJIbSI).

Kunbie moMellieHusi, KaKk U 3eMeJbHbIE YyJ4acTKU, TAaKXKe MMEIOT CTPOro IejieBoe Ha3HadeHue. Takoll moaxon
3aKOHA OOYCIIOBJICH COXPaHSIOIIMMCSI HEJOCTATKOM XWMJIbSI M €T0 0CO00M COLMAIBHON 3HAYMMOCTBIO. JKUITbIe
IMOMEIICHUS TIpeTHa3HAYCHBI NCKITIOUNTEIBLHO VTS TIPOXKMBAHUS TpaXaaH, a OCYIISCTBICHME TIpaB COOCTBEHHMKA
10 BJIANECHUIO, TIOJB30BAHUIO W PACIIOPSKEHUIO TAKUMM OOBEKTaMM HEIBMKMMOCTH JTOJKHO TIPOM3BOIUTHCS B
COOTBETCTBMH C IIeJIEBBIM HazHaueHueM 3Tux Bemieit (cT. 288 I'K). Takum obpa3oM, He TOITyCKAaeTCs caada KUJIbIX
IOMEIIEHMIT BHAEM IO/ pa3IndHble O(GUCHI, KOHTOPBI, CKJIAAbl, pa3MELIEHNE B HUX IIPOMBIILICHHBIX, KyCTapHBIX
Y MHBIX IIPOU3BOJCTB, a TAKXKe MX MpoAaxa WM MHOE OTUYKACHUE IIJIs1 YKa3aHHBIX 1IeJIeil 0e3 nmpeaBapuTeIbHOro
TepeBoJia STUX ITOMEIICHNI B KAaTeTOPUIO HEXWIIBIX, T.¢. 0€3 M3MEHEHUS MX 1IeJIEBOr0 Ha3HAaYeHUs (YTO B CBOIO
odepenb TpeOyeT COOTBETCTBYIOIIEH IMepeperucTpalliii WX B OpraHax, OCYIICCTBIISIONIMX Y4YeT HAaHHOTO BHAA
HeaBrKMMOcTei)!. I'paxmaHuH — COOCTBEHHMK XKWJIOLO JOMa, NPUBATU3UPOBAHHON KBAapTHPhI MM HMHOTO
JKWJIOTO TIOMEIIEHUS BIIpaBe MCIIOJIb30BaTh MX UISI TUYHOIO MPOKUBAHMS U MPOXMBAHUS YICHOB €T0 CEMbBH, a
TaKXKe OTUYXKIAThb 3TU BEIIM M CIABAaTh MX BO BPEMEHHOE IOJb30BAHME OPYTUM JMLIAM JIMIIb IS aHAJOTMYHBIX
LIETIEN.

BMmecte ¢ TeM, HeCMOTpsI Ha 3aKOHOAATeJbHOE MPU3HAHME KBapTUP U KOMHAT B MHOTOKBApTHUPHOM KUJIOM
JIOM€ CaMOCTOSITCIbHEIMY HEABIKMMBIMHA BeIllaMK, OHH, KaK yXKe¢ 0TMeJasioch, HA (haKTUUECKH, HU I0PUINICCKI
HE TIPUCIIOCOOJICHBI K TOMY, UYTOOBI OBITH CAMOCTOSITCIBHEIMA OOBEKTaMU HEABIKMMOCTU. BO3HUMKaloIIMe Mmpu
5TOM TIPOTHBOPEUMS M IIPpOOJIEMBbI TPUBOIAT K BBHIBOAY O TOM, YTO 3aKOHOIATEIbHOE OOBSIBICHHE WX
HEIBUXKUMOCTSIMU — CaMOCTOSITEIbHBIMU OOBbEKTaMM TPAXKIAHCKUX MPABOOTHOLIEHUNA — B IEMUCTBUTEIbHOCTU
MpeACTaBIsieT co0oli HpuaMYecKylw (UKIMIO, BBHI3BAHHYIO K KM3HM OCTPOTOM >KWJIMIIHOK MpoOJeMbl U
onpeeeHHBIMI HETOCTATKAMM 3aKOHOAATEIbCTBA! .

s obecrieueHNST HOpMAaJIbHOM 3KCIUTyaTallid KBapTUP B MHOTOKBAPTUPHBIX KMJIBIX TOMaX 3aKOH BEIHYXICH
MIPpU3HATh 32 UX COOCTBEHHMKAMU JOJI0 B MpaBe Ha 00Imee HMYIIECTBO I0MA — JICCTHUYHBIC TIIOIIANKHY, JTUMTHI,
yepaaKyd ¥ MOIBaJIbl, CAHUTAPHO-TEXHUUECKOEe Y MHOE obopynoBaHue U T.I0. (¢T. 289 u . 1 ¢1. 290 I'K; 4. 4 u 5 cT.
3 3akoHa 0 IpuBaTU3aLMU XKUJibs1). [Ipu 3TOM TaKM COOCTBEHHUKAM XUJIbsI 3alIPELLIEHO OTUYXKIATh CBOIO AOJIIO B
MpaBe Ha oO0lee MMYILIECTBO XKUJIOTO JOMa W COBEepIlaTh MHbIE NEWCTBUS, BIEKYIIME Iepeaady 3TOH MOJu,
OTIEJBbHO OT MpaBa cOOCTBEHHOCTH Ha Xwibe (M. 2 cT. 290 I'K; 4. 2 cT. 8§ 3akoHa 00 ocHoBax (enepaabHOI
SKUJIMIHOM MOJIUTUKM; 4. 8 CT. 3 3aKOHA O MPUBATU3ALIMY KUJIbsT)2.

ITo cytr 3TO 03HAYAET, YTO COOTBETCTBYIOIIASI OIS B TIpaBe COOCTBEHHOCTH Ha YKa3aHHOE O0IIee NMYIIIECTBO
Bcerma ciemyeT cynpOe MpaBa COOCTBEHHOCTHM Ha XKWJIbE, OYIydM Hepa3phlBHO C HMM CBs3aHHOH. OmHaKo
KBaJM(UKAIIUSI 3TUX OTHOIICHUM KaK peXXMMa TJIaBHOM BEIM M MPUHAIJICXKHOCTU Oblia OBl OIIMOOYHOI, MO0
[JIaBHO! BEllIbIO B OTHOILIEHMM OOIIMX YacTeil 1oMa, pasyMeeTcsl, SIBJISIETCSI caM JIOM, a He OTAeJbHbIe KBapTUPHI (a
JTOJIST B TIpaBe COOCTBEHHOCTH HE SIBJISICTCS BEIIBIO).

Hcrionp30BaHne KWJIOTO TIOMEIIEHWsT He II0 Ha3HauyeHWIo, JU00 CHCTeMaTUYeCKOoe HapylleHUe



COOCTBEHHMKOM TaKOIro TMOMEIleHMsT MpaB U MHTEPEeCcOB cocedeid, JMOOo 0ecXo3siiiCTBEHHOe oOpallleHUe CO0-
CTBEHHUKA CO CBOMM XKWJIbeM MOTYT CTaTh OCHOBAaHMEM [JisI MIPUHSITUS CYIOM II0 MCKYy OpraHa MECTHOIO
CaMOYIIPaBJICHUS PEIICHUS O TIPOIaKe TAKOTO XIJIOTO TTOMEIIECHUS C ITyOJIUIHBIX TOPTOB, T.€. O NPHHYAUTEILHOM
OTYYXKIEHMH TIpUHAIJIeXalleii COOCTBEHHMKY HenBIKUMOCTA. COOCTBEHHMK XXWJIbS JODKEH OBITh
NpeIBAPUTEIbHO NPEAYNPERIEH OPraHOM MECTHOI'O CAMOYIIPABICHUS O HEOOXOIMMOCTU YCTPaHEHHSI AOMYILEHHBIX
MM HapylleHMi (B TOM 4YMCIIe C YCTAaHOBJEHMEM COPa3MEpPHOIo, Pa3yMHOro CpoKa JJIsl 3TUX LieJei, BKIIIoJast
HEOOXOIMMBIIA PEMOHT pa3pylIaeMoro IMoMelneHus ). JINIb mocjie 3TOro OH IMOABEepracTcsl PUCKY CYIeOHOro
U3bITUSL U MPUHYIUTENBHONM peanu3aliiy MpUHAIIeXaIero emy oobekra Hemprkumoctu (cr. 293 I'K; cr. 6
3akoHa 00 ocHOBax enepabHOMN XXUIUIIIHONM MOJUTUKU).

4. TIpaBo cOOCTBEHHOCTH MHIVBHIYAJIBHBIX NPeANPUHAMATEJIEI

I'paxnmane, ocyiecTBASIOIINE MPEANTPUHUMATENBCKYIO NEATEIBHOCTh 0€3 CO3MaHUS IOPUIAYECKOro Juviia
(MHIWBUIYaJIbHBIC IPEATIPUHUMATEIN ), BIIPaBe UMETh B COOCTBEHHOCTH Pa3IMIHBIC «CPEICTBA IIPOM3BOICTBA», B
TOM YHCJIe MCIIOJb3yeMble MMHU C MPUBICYCHHEM HA€MHBIX PaOOTHUKOB. fICHO, Hampumep, 4TO 0e3 TaKuX
pabOTHUKOB, XOTS OBl CE30HHBIX, OOBIYHO HE MOXET OOOMTUCh CpenHee WM KPYITHOE KPECThbSIHCKOE
(bepMepckoe) xossiicTBo. g odopmiaeHUs MX HaiiMa, KakK W IS oOJagaHus pa3iuYHbIMU «OCHOBHBIMU
dboHmammn» («cpeacTBaMM TIPOM3BOACTBA»), BOBCE HE 00s3aTeJIbHO CO3IaBaTh IOPMAWYECKOE JUIO!, OmXHAKO
HeoOXoArMa rocyJapcTBeHHAs PErHCTPAIMS B KAUSCTBE MHAWBUIYAIbHOTO TIpEeAITPUHUMATE]IS.

OTCcyTCTBHUE IOPUANIECKOTO JINIIA B JTAaHHOM cJTydae O3HauyaeT JIMIIb TO, YTO IO BCEM CBOUM 00s3aTeILCTBAM, B
TOM YHCJIe U TIepe] HAEMHBIMI PA0OOTHUKAMM, TAKON MHIMBUAYAIbHBIM MpEeapUHUMATENb B COOTBETCTBUU CO CT.
24 TK oTBeuyaeT BCeM CBOMM HMMYIIECTBOM, Ha KOTOpPOE IO ACHCTBYIOLIEMY 3aKOHOIATEJILCTBY MOXET OBITH
o0OpallleHO B3bICKaHKeE (T.€. 32 MCKJIIOUEHMEM MMYIIECTBA, YKa3aHHOTO B 1. 1 cT. 446 I'TIK). PacipoctpaHeHue Ha
JIeITeIbHOCTh WHIWBUAYAIbHBIX MPEONPUHAMATEIC TIpaBWI O IOPUAWYECKNX JIMIAX — KOMMEPUYECKUX
opraum3aumsax (1. 3 ct. 23 I'K) o3HavaeT mpuMeHeHNe K COBEpIIaeMbIM MMU CAEIKAM YKa3aHHBIX CIIEILIAAIbHBIX
MpaBUJI, KacalolMXCSd OCOOCHHOCTel uX OGhOpPMJICHMSI, WCIIOJIHEHUS, OCHOBAaHUU OTBETCTBEHHOCTH 3a
HEUCIIOJHEHUE U T.II.

B cocTtaB umyIiecTBa MHAMBUIYAJIBHOTO TIPEAITPUHUMATENISI, BRICTYIIAIONIETO B KAYECTBE YIaCTHUKA TTOJTHOTO
TOBapUIIeCTBAa (MM TTOJTHOTO TOBapuIlla B TOBApPUIIECTBE Ha Bepe), BKIIIOYACTCST TAaKXKE €ro JM0JS B CKIAIOYHOM
Karnuraje Takoro toBapuiecTBa. C corjacus Ipyrux y4aCTHUKOB ITOJIHOTO TOBapHIIeCTBA BO3MOXHA Iepenada
JTOJTM WJIA €€ YaCTU KaK APYyroMy YYaCTHHKY, TaK 1 TpeTbeMy juiry (c1. 79 I'K). [1pm 3TOM K IprnobpeTaTesio Joau
WIA €¢ YaCTH COOTBETCTBEHHO ITEPEXOMST M BCE CBA3aHHBIC C 3TUM (KOpIIOpaTWBHBIC) ITpaBa. Ho obGpareHme
KpenuTOopaMu B3bICKAHMSI Ha JOJIO0 TOJHOTO TOBapHIla B CKJIAJOYHOM KaITUTajle OOITyCKAaeTCs TOJIBKO IIPHU
OTCYTCTBUM Y MHIUBUAYAJILHOTO MPEANPUHUMATENSI MHOTO UMYILECTBA 151 MOKPpbITUST AoaroB (cT. 80 I'K).

WHnuBrayaabHble TpenNpUHUMATENN Kak hU3MYecKre JIUla BIpaBe UMETh B COOCTBEHHOCTU U JII000e MHOE
HMMYIIIECTBO, KOTOPOE MOXET COCTaBJISATh OOBEKT IpaBa COOCTBEHHOCTH TpaxaaH. OHM He 000CO0ISI0T, BO BCSIKOM
ciyJae, IOpPUANIECKN, UMYIIECTBO, MCIIOIb3YeMOe UMU IS TIPEAIIPUHIMATEILCKON IeITeTbHOCTH, OT IPYTOro
cBoero mmyiectsa. IMEHHO mMO3TOMY BCe NpPHHALJIENKAIEe WM HMYHIECTBO (32 YKa3aHHBIM BBIIIE H3BSITHUEM)
MOXKET SIBJISITBCS OOBEKTOM B3BICKAHMS CO CTOPOHBI JIIOOBIX MX KPEIUTOPOB (YTO, B YACTHOCTH, OTPAXKAETCS B OCO-
OEHHOCTSIX perjaMeHTaluu 6aHKPOTCTBA MHAMBUAYAIbHBIX IIPEANPUHUMATENICH B COOTBETCTBUM C IIPaBUJIaMHU CT.
25TK u cT. 214—216 3akoHa 0 OaHKPOTCTBE).

§ 2. IIpaBo yacTHOIi COOCTBEHHOCTH IOPHINYECKUX JIHIT

1. IOpuauyeckue JMIA KaK CyObEKThI MPaBa COOCTBEHHOCTH

FOpunnyeckue miia SIBJSIOTCS] €IUHBIMA U €IHHCTBEHHBIMM COOCTBEHHHMKAMH CBOETO MMYIIIECTBA, B TOM YHUCIIE
WMYIIECTBa, TIEPEJaHHOTO WM B KadyecTBe BKIIAZOB (B3HOCOB) yyacTHWKOB (wieHoB) (. 3 u 4 cr. 213 T'K).
Hwukakoii moneBoil, «KOJUIEKTUBHOW» WM WHOW COOCTBEHHOCTHM yuypenuTeneil (yJaCTHUKOB, YJIEHOB) Ha
VMMYIIECTBO IOPUINYECKOTO JTUIa He BO3HMKaeT. MIcKITloueHne CoCTaBIsieT UMYIIECTBO YHUTAPHBIX TTPEATTPUSITHI
Y YYPEXJIEHMIi, ocTaolleecsi 0ObeKTOM MpaBa COOCTBEHHOCTH YUPEAMUTENe W MOTOMY MPUHAIIEXAIIee STUM
IOPUIMYECKUM JIMIIAaM Ha OrpaHUYEHHOM BEIIIHOM TIpaBe.

PasymeeTcs, opuanveckue Juiia He CTAHOBSATCS COOCTBEHHMKAMU MMYIIECTBA, M3HAYAJIBHO MePeTaHHOTO UM
B TI0JIb30BaHUE, a HE B COOCTBEHHOCTh. OHAKO U B TOJTh30BaHUE MOXHO TIEpeNaTh JUIIL He MOTpedIisseMble,
WHIWBUAYATbHO OTpee/ieHHbIe BEId, KOTOPHIE pEalbHO MOXHO BEPHYTh COOCTBEHHUKY (0O0BEKTHI



HEIBUXKUMOCTHU, 06opygoBaHue U T.0. — cp. 1. 1 cT. 607 T'K)!.

Ecnu yapenuTenm pacCUMTHIBAIOT Ha IMOJYYCHME HOXOHA OT MEPEJaHHOTO B COOCTBEHHOCTh IOPUIMUICCKOTO
JINIIa UMYIIECTBA, T.C. CO3MaI0T KOMMEPUYECKYI0 OpraHM3allMio, TO B3aMEH YTPAaueHHOIO IIpaBa COOCTBEHHOCTHU
OHM TIPHOOPETAIOT MpaBa TPedOBaHH K TAKOM OpraHU3alMy (HO HE BEIIHbIE TpaBa Ha ee UMYIIeCTBO) (II. 2 CT. 48
I'K). B cocTtaB 3TuX npaB TpeOOBaHUS BXOAST MMPaBO Ha y4yacTUE B paclpee/eHUU IpUObUIU (AIMBUACH]) U MPaBO
Ha MOJy4YeHUE YacTM MMYyIlecTBa (MM €ro CTOMMOCTH), OCTaBILUErocs IOC/e JMKBUAALMU OpPraHu3aluu U
pacyeToB CO BCeMU KpeauTopaMu (JIMKBUIALIMOHHAs KBoTa). Eciu ke co3maeTcst HeKkoMMmepueckasi (0e310xoaHast)
OpTraHu3alNs, YIPSIUTEIN He IIPUOOPETAIOT HHKAKHX NMpaB Ha ee umymecTBo (11. 3 cT. 48 I'K). D10, B 9acTHOCTH,
O3HAaYaeT OTCYTCTBUE MTpaBa Ha BO3BPAT UMYIIECTBA MM YIEHCKUX B3HOCOB IIPU BBIXOJE 13 TAKON OpTaHU3aLiNn2,

3aKOH yCTaHaB/IMBAeT CIICLIMAJIbHbIC IIpaBWiia, HaIllpaBJIeHHbIE Ha CO3JaHWE M MOAIEpPXaHWE B HAIUYUU
OIpeIe]ICHHOTO MMYIIIECTBA (MM €r0 CTOMMOCTH), HAaXOMISIIerocsl B COOCTBEHHOCTU IOpUAMYECKOTo Julia. Benpb
IOPUANYECKOE JINIO — CYOBEKT, CIELMATbHO CO3MaHHBIN JISI CAMOCTOSITEIBHOIO YYacTUsI B MMYIIECTBEHHOM
obopore. [loaToMy yupenuTensiMd 3a HUM IOJDKHO OBITH 3aKpEIIEHO 000C00JieHHOe MMYIECTBO, OCHOBHOE
Ha3Ha4YeHHe KOTOPOro — CIIYKUTh MaTepUaJbHOUM 0a30ii, rapaHTHEll YIOBICTBOPEHNS BO3MOXHBIX TpeOOBaHUMA
KpeIuTOpoB (T.e. BCeX MHBIX YYACTHUKOB HMYIIECTBEHHOro o00opoTa). OTCYTCTBHME TaKOTO HMYIIECTBA Y
IOPUAMYECKOro JIMLa MO0 JIMIIAeT CMBIC/IA €r0 CYILEeCTBOBAHME KaK CaMOCTOSITEJIbHOIO CyObeKTa MMYyILEC-
TBEHHBIX OTHOLIEHMI1, MO0 IpeBpallacT e€ro B <«IIyCTHIIIKY», B 3aBEIOMO MOIICHHMYECKYIO OpraHMU3alluio,
MpeIHa3HAUYCHHYIO JIMIIb I OOMaHa KOHTpPareHTOB. BecCMBICICHHBIMU M Jaxe OIMaCHBIMM IS JIPYTHUX
YJaCTHUKOB 000pOTa M I CAMMX YIpeInuTeseii (YIacCTHUKOB) OBUTH TIpaBuJa AeiicTBOBaBIIeTo B Havajie 90-X IT.
3aKOHOATEIhCTBA, YCTAaHABIMBABIIIME JIOJIEBYI0 COOCTBEHHOCTh YYACTHUKOB OOIIECTB W TOBAPUILECTB, a TaKXKe
MMAATIIUKOB IMMOTPEOKOOIIepalli Ha MMYIIECTBO STHX OPraHU3aLNif, TeM CaMbIM JIMIIABIINE JTaHHBIC IOPUINUECKIE
JIMLIA KAKOro-JIM00 COOCTBEHHOIO UMYIIECTBA.

W3noxeHHOE 3acTaBiIsIeT YCOMHMTBbCS B OOOCHOBAHHOCTM OIPABObIBAEMBbIX MHOLAA CJIydaeB CO3IaHUSI
IOPUINYECKMX JIUII, BCE UMYIIECTBO KOTOPBHIX COCTOUT B IpaBaxX TpeOOBAaHMUsS WIM IOJb30BaHUS (B CpEeICTBax Ha
0aHKOBCKHMX CyeTax, B IMpaBe apeHasl U T.M.)'. Beab, Mo CyTH, Takve OpraHM3allid HE WMEIOT COOCTBEHHOTO
HMMYILIECTBA X BO BIIOJIHE BEPOSITHOM CJIydae HEBO3MOXHOCTH peaju3alliy CBOMX IIpaB TpeOOoBaHUsI (HampuMep,
HEBO3MOXHOCTH TTOJYICHMS CPEACTB ¢ OAHKOBCKOTO CYETa) IMOJIYUYUTh OT HUX YTO-TMOO0 MX KpEeOUTOpaM TaKXKe
HEeBO3MOXHO. Ilo3TOMy y4yacTHMKAMM HMYILECTBEHHBIX OTHOILIEHMI IO OOIIeMYy MpaBWIy IOJIKHBI OBITh
COOCTBEHHUKU — CY0ObEKTbl BEIIHOTO NpaBa (B OTCYCCTBEHHOM IIPABOIOPSAAKE MMU SIBJISIIOTCS TaKKe CYOBEKThI
OrpaHUYEHHBIX BEIITHBIX IPAB XO3SICTBEHHOTO BEICHUS 1 ONePAaTUBHOIO YIIPaBJICHUS ).

2. OO0BeKTHI NpaBa COOCTBEHHOCTH KOPUANYECKHUX JIHIL

3ajaya 3amuUTbhl MHTEPECOB KPEIUTOPOB (TPETHUX JIMII) SIBJISIETCS OMHOW M3 OCHOBHBIX TIPU OIpeleIeHUU
cTaTyca IOpUIWYECKHUX JIMI KaK COOCTBEHHUKOB. OHa TpeOyeT HaAXOXIEHUSI B COCTaBE MMYIIECTBA I0OPUANYECKUX
JIAI] OOBEKTOB, PeaTbHO CNOCOOHBIX YIOBJIETBOPATh TPEOOBAHUSA BO3ZMOXHBIX KPEAUTOPOB. SICHO, HarpuMep, 4To
€CIM B KAayeCTBE TaKMX OOBEKTOB OYIyT BBICTYIATh «HeMaTepUabHBIE aKTHUBbI» B (POpPME «UMHTEJUIEKTYaJIbHOM
COOCTBEHHOCTHU», TIPEACTABIISIIONIEH COO0M UYbU-TO «3HAHUS», «MHMDOPMAIINIO» WM «TBOPUYECKUE CITOCOOHOCTI»,
TO IIpU BO3HMKHOBEHMHU HEILIATEXKECIIOCOOHOCTH IOPHUAMYECKOIo JHMIIA €ro KpeauTopaM HEBO3MOXHO OymeT
YIOBJETBOPUTDL CBOM TPeOOBaHMS 3a CUET TaHHOTO «UMYIIECTBa».

OO0BbeKTaMu TIpaBa COOCTBEHHOCTU IOPMIMYECKMX JIUI[ MOXET OBbITh KaK HEIBIKMMOE, TaK M JIBMXKUMOE
UMYIIECTBO, HE U3bSITOE U3 000poTa. B cocTaB MmyliecTBa IOPUANYECKUX JIMI[ MOTYT BXOAWUTh 3€MEJIbHBIE -
YYaCTKW, Pa3INuHbIE 3MaHUSI, COOPYKEHUSI M NPYrve HEIBMKMMOCTHU, a Takke O0OpYIOBaHWE, TPAHCIIOPTHHIC
CpeICTBa, CBHIPbE, MaTepHaIbl M IIPEIMETHl IIOTPEONTEIHCKOTO (OBITOBOTO) Ha3HAUCHMS. 3ampelracTcsl yCTaHOB-
JICHWE KOJWYECTBEHHBIX WMJIM CTOMMOCTHBIX OTpPaHMYCHUM TaKOro HMYIIECTBa, 3a MCKIIOYECHHUEM CIIydaes,
MPeIyCMOTPEHHBIX (penepaTbHbIM 3aKOHOM B 1I€JISIX 3allIUThl OCHOB KOHCTUTYLIMOHHOTO CTPOsI, HPDAaBCTBEHHOCTH,
3M0pOBbS, TPaB UM 3aKOHHBIX MHTEPECOB JPYrUX JUL, OOecleyeHUs] OOOPOHBI CTPaHbl U OE30MaCHOCTU
rocynapctsa (1. 2 cT. 213 T'K).

[Mono6HoO rpaxkmaHam, IOPUIUYECKHUE JTUIIA KaK YACTHbIE COOCTBEHHMKH MOTYT IPUOOpPETaTh B COOCTBEHHOCTD
3eMeJIbHbIe YYACTKHM, HAXOSIIMECs KakK B TOCYAapCTBEHHOUN WJIM MYHUIIUTTAIBHON (ITyOJIMYHOI) COOCTBEHHOCTH,
TaK M B YAaCTHOM COOCTBEHHOCTH TpaxkmgaH W Apyrux ropuamdeckux aum (rm. 1 u 2 cr. 15 3K; cr. 10 3akoHa 00
o0opoTe 3eMenb celdbXO3Ha3HaueHMs1). Ecium oHM SBISIOTCS COOCTBEHHUKAMU 3MaHUI, CTPOCHUN WIM
COOPYXEHUI, TO MOTYT CTaTh U COOCTBEHHUKAMM PACHOJIOKEHHBIX MOJ 3TUMU OOBEKTaAMU 3€MEIbHBIX YIaCTKOB
(B mopsinke, mpeaycMoTpeHHOM cT. 36 3K). Byayum dYacTHBIMM COOCTBEHHMKAMM 3€MENbHBIX YJYacTKOB,
IOpUIMYECKUE JUIIa MPUOOPETAIOT T€ Xe MpaBa U 00SI3aHHOCTU MO UX UCTIOJb30BAHUIO, UTO U rpaxaaHe (cT. 40,
42, 43 3K; cr. 260, 263 I'K). Pasymeercs, Ha HUX pacIpOCTPaHSIOTCS U BCE OrpaHUYEHUSI, YCTAHOBJIEHHBIE



3aKOHOM JIJI1 YAaCTHBIX COOCTBEHHMKOB 3€MJIM, MPEXKIE BCEr0 CTPOrO LIEJEBOU XapakTep €€ UCIOJIb30BaHUS U
OTUYXIIEHUS, a TAKXKE HEOOXOAMMOCTh COOTIOIEHUST SKOJIOTUIECKIX MTPEATTMCAHWI U 3aTIPETOB.

o TIpUHSTUS HOBOTO 3€METbHOTO 3aKOHOAATEIhCTBA IOPUAMYECKUE JIUIIA, SIBIISBIIMECS KOMMEPYECKUMU
OpraHuU3alUsIMUA, MOTJIM CTaTb COOCTBEHHUKAMM 3€MEJbHBIX YYacTKOB JIMOO B KauyecTBe TMOKyMNaTesein
rOCYyAapCTBEHHOT0O U MYHULIMNAJIbHOTO HKMYIIECTBA B IMPOLIECCE €ro MpuBaTU3alUM, JUOO B KayecTBe
COOCTBEHHUKOB 3/1aHUI, COOPYXXEHU WU UHOU HENBUXXUMOCTU B CEJbCKUX HACEJIEHHBIX MyHKTaX W Ha 3eMJISIX
CEJIbCKOXO3SICTBEHHOTO Ha3HAauYeHUs (B OTHOILIEHUM 3e€MEJIbHBIX YYaCTKOB, HAa KOTOPBIX ObUIM PAaCIIOJIO0XEHBI
JlaHHble  OOBEKThl  HeABMXXMMOCTH). Kpome Toro, 3emMenbHBIMM COOCTBEHHUKAMW  MPU3HABAIUCH
CEJIbCKOXO3SICTBEHHBIE MTPOU3BOJCTBEHHBIE KOOMEPATUBHI, CO3AaHHBbIE B (hOpPME CEIbCKOXO3SMCTBEHHBIX WA
PBIOOJIOBELIKMX apTesieil (KOJIX030B) M TOJNyYMBIINE B CBOU MaeBOil (hOHA 3eMeNIbHbIE YUYAaCTKU CBOMX WJICHOB.
B03MOXHOCTh CTaTh COOCTBEHHUKAaMHU 3€MEJIbHBIX YYacTKOB TpU3HABadach TakXke 32 HEKOMMEPUYECKUMU
OpraHu3alusIMU, B TOM YHMCJIe OOIINECTBEHHBIMU OOBEAMHEHUSIMM U mpodcoro3aMu. B HacTosiee Bpems
3eMeJIbHOE 3aKOHOJATEIbCTBO HE CTABUT TAKYI0 BO3MOXHOCTh B 3aBUCUMOCTb OT CTaTyca I0pUINYECKOTO JIULA.

IOpunuueckue nuia MoryT ObITb COOCTBEHHUKAMU U TAKUX OOBEKTOB HEABWXKUMOCTHU, KaK XKUJIbIE TOMa U
JIpYTUE XKujble momemenus. M1 B 3TOM ciyyae COXpaHSIOTCS CTPOrO 1IeJeBO€ Ha3HAUYEHUE NaHHBIX OOBEKTOB U
00yCJIOBJICHHBIC MM OTpaHWMYeHUS B MX ucrnoinb3oBaHum (cT. 288 I'K). MHaue roBoOpsi, TakKue OOBEKTHI MOTYT
WCTIOJIb30BaThCsl ISl MPOXUBAHUSI PAOOTHUKOB OPraHU3allMM-COOCTBEHHUKA WIM JJIsI CIa4u B HAaeM JIPYTUM
rpaxiaHaMm [0 JOTOBOPY XWJIUIIHOTO HaliMa, HO He [JIsl TPOU3BOICTBEHHBIX U aHAJIOTUYHBIX UM LIEJei.

IOpunuyeckue nuiia MOryT ObITh CyOBEKTAMU PA3IUYHBIX MPaB TPEOOBAHMS U MOJIb30BAHUS O0sI3aTEILCTBEH-
HO-TIPaBOBOTO XapaKkTepa (HampuMep, BIajaeabllaMu OaHKOBCKUX CUETOB U «0e3M0KYMEHTAPHBIX LIEHHBIX Oymar»),
KOPNOPATHBHBIX (WIEHCKHX) MpaB (MO0 IOPUAMYECKUE JIUIIA KaK CAMOCTOSITeIbHbIE CYOBEKThI I'PaKAaHCKOIO MpaBa
CaMM MOTYT OBIThb YUPEOUTENSIMA M YYaCTHUKAMM JPYTUX IOPUAMYECKUX JIMI]), a TaKKe HEKOTOPBIX HCKJIO0-
YUTEJIbHBIX (<«IMPOMBIILIEHHbIX») MPaB (B YaCTHOCTU, oOiamareasiMu (DMPMEHHBIX HAMMEHOBAaHWI, TOBAPHBIX
3HAKOB, 3HAKOB 00cCTyxkuBaHus1). CoxpaHsisi CBOIO 0COOYIO TPaKIaHCKO-TPABOBYIO MIPUPOJY, TaKME TpaBa OIHO-
BPEMEHHO BXOJST B COCTAB MMYIIECTBEHHOT0 KOMILIEKCA — MMYILECTBA IOPUANYECKOTO JIMIIA — U B 9TOM KauyecTBe
MPEACTaBISIOT COO0M O0BEKT MpaBOMpeeMCTBa (MPU PeopraHU3aluy IOPUINIECKOTO JIUIA) U B3bICKAHUS €ro
KpPeIuTOpoB (MO0 IOpUANYECKUE JIUIIA, 32 UCKITIOUEHUEM YUPEeXIEeHUI, OTBEYAIOT TT0 CBOMM JIOJIraM BCEM CBOMM
UMYILECTBOM 0€3 KaKuX Obl TO HU ObLIIO U3BSITUIR).

Bce mmyIiecTBO IOpUANMYECKOTO JIMIIA B CTOMMOCTHOM (IEHEXHOI) OIICHKE IOMJICKUT OTPaXEHUIO B €r0
Oyxrajarepckom OajiaHCe, IO COJECPKAaHUIO KOTOPOTO MOXHO CYIUTh O PEaTbHOM MMYIIECTBEHHOM IOJIOXEHUU
COOTBETCTBYIOILIEW OpraHU3alUU.

BMmecTe ¢ TeM pasnuyHble BUIBl IOPUIMYECKMX JIMLL OOJIAfAIOT PAa3IMYHOM IO Xapakrepy (oOlei wuiau
CIIELIMAIBHOM, 1IeJIEeBOM) MPaBOCIOCOOHOCTHIO, YTO HAXOOUT OTPaXEHWE W B W3BECTHBIX OCOOEHHOCTSX HX
MMYIIECTBEHHOTO CTaTyca M MPaBOBOIO pexXuMa MpuHaiiexaniero uMm umymectsa (ct. 48—50 I'K).

3. HpaBo COOCTBEHHOCTH X035iICTBEHHBIX TOBAPUILIECTB

B cocraBe nmyiiiecTBa OJHBIX 1 KOMMaHAMTHBIX (Ha Bepe) TOBAPHUIIIECTB BBIACSETCS CKIAMOUHBIN KANUTAL.
OH mpexacraBisieT co0OM YCIOBHYIO BEJIMYMHY — CYMMApPHYI0 [I€HEXKHYI0 OIEHKY BKJIAJA0B YYaCTHUKOB
(yupenuteseit). BkiagoM B MMYyIIECTBO TOBAapMILECTBA MOIYT ObITh KaK Bellld, TaK M IpaBa (B TOM 4YuUCIe
KOPIIOPaTUBHBIE U UCKIIOUUTENbHBIE), HMEIOIIHME JeHEXKHYI0 oueHKY (11. 6 cT. 66 I'K). O6GbIuHO 00111asi CTOUMOCTh
MMYIIIECTBA TOBApMILECTBA IPEBHIIACT BEJIMYMHY CKJIaIOYHOro KalMTaja, MO0 OXBaThIBAaeT TAKXKe CTOMMOCTh
WHOTO MMYIIECTBA, TTPUHAIIEXKAIIeT0 TaKoil KOMMEpPYeCKOM opraHu3aliy (ee JOXOIbl U IPUOOpPETeHHOE 3a MX
CYET UMYILECTBO).

CKJTamOYHBIN KaluTa JeTUTCS Ha A0/ YIACTHUKOB, COOTBETCTBYIOIIME UX BKJIAAaM B UMYIIECTBO (KarmTa)
opuandeckoro Jjuua. OQHAKO [aHHOE OOCTOSITENIbCTBO HE [edaeT 3TOT KalMTal OOBEKTOM [I0JIEBOM
COOCTBEHHOCTH YYaCTHUKOB. [0 B CKJIaJOYHOM KamuTajle TOBAPUIIECTBA SIBISTIOTCS] MPABAMH TPeOOBaHMS, A HE
JIOJIIMU B BELIIHOM I1paBe. IMEHHO OHM OINpEAe/sIOT «00beM» IpaB yYaCTHUKOB, B TOM YMUCJIE€ YCTAaHABIMUBAIOT,
CKOJIBKO OHM MOTYT IOJIyYUTh Ha ITUBUACHI WJIM Ha JUKBUIALMOHHYIO KBOTY B CPaBHEHUM C APYTMMHU Y4acT-
HUKaMU, CKOJIbKO MOTYT ITOTPE0OBaTh OT TOBAPUILIECTBA MPU BBIXOME U3 HETO U T.J.

BMecre ¢ TeM CKIIamOYHBIN KarmuTajd HE SBISIETCS €AWHCTBEHHOU rapaHTHell yIOBJIETBOPEHUST TPeOOBaHUIA
BO3MOXHBIX KPEIUTOPOB TOBapUIlecTBa. [109TOMy 3aKOH HE COMEPXKUT KaKUX-JTMOO CTIEIUATTbHBIX TPEOOBAHUIT K
CKJIaJIOYHBIM KaluTaJlaM TOBAPUIIIECTB, MO0 TTPY HETOCTATKE Y HUX COOCTBEHHOTO MMYIIECTBA K HEOTPAHNIEHHOMN
COJNIMIAPHOI OTBETCTBEHHOCTM II0 MX [JOJraM MOIYT ObITh IIpUBIEYEHbI MX YYAaCTHUKUA C IIOJHOM
OTBETCTBEHHOCTBIO (IIOJIHBIE TOBAPUILIM), KOTOPHIE B 3TOM CJIydae OTBEYAlOT Ilepe] KpeAUTOpaMU CBOMM JIMYHBIM
umymiectBoM  (ct. 75 T'K). WnHaye roBopsi, MMYILIECTBO TaKMX YYaCTHUKOB (TOBapMIlEi) CTaHOBUTCS



JIOTIOJTHUTETbHOI TapaHTHEl 711 BO3MOXKHBIX KPETUTOPOB.

OpHako HEKWI CKIIAAOYHBIN KalWTal, YKa3aHHBIN B YUPEAUTETHOM JOTOBOPE TOBAPUIIECTBA, Y HETO BCE-
Taku JOJKeH ObiTh. bojiee TOro, K MOMEHTY pPEerMCTpalii TOBAPUIIECTBA KAXKABIM W3 YYACTHUKOB TTOJTHOTO
TOBapUIIECTBA 00513aH BHECTU HE MEHee TOJIOBUHBI CBOETO BKJIa/a, a TPU HEBHECEHUU OCTaBIIEHCS TTOJIOBUHBI B
CPOK, YCTaHOBJIEHHBIN yYpeAUTEeJbHBIM TOTOBOPOM TOBAapHIIECTBA, — YIJIATUTh ToBapuilecTBy 10% roaoBbIX C
HEBHECEHHOI YacTU BKJIana, €CJAM MUHbIE MOCIEICTBUS He YCTAaHOBIEHBI YUYPEAUTEIbHBIM JOroBopoM (I1. 2 cT. 73
I'K). Ilpm yMeHbIIEHMHM CTOMMOCTHM YMCTBIX aKTUBOB ITOJTHOTO TOBapHILIECTBA 10 pa3Mepa MEHbIIEro, YeM
TepBOHAYAIBHO 3apEeTUCTPUPOBAHHBIN CKIIAMOYHBIN KaluTajl, OHO HE BIIPAaBE DPACIPEAENSATb MPUOBLTL MEXIy
cBonmu ydactHukamu (m. 2 ct. 74 T'K). Benp takoe pacripeneneHue MpOU3BOAMIOCH ObI (haKTUYEeCKU 3a CUET
KpPEeOUTOpPOB, TPeOOBaHUS KOTOPBIX K TOBApPUIIECTBY B OTOM CJIy4ae 3aBEJOMO TIPEBBIIIAIOT pa3Mep €ro
CKJIaJIOYHOTO KanuTana.

[TporopiinoHaNibHO JOJISIM B CKJIAAOYHOM KalWTale PpacIpelnessiioTcsl MEXAy YYaCTHUKAMU TOJTHOTO
TOBapuIIeCTBa NPUObLIM M YObITKH (11. 1 cT. 74 I'K), eciu ToJIbKO MX coralieHueM He YyCTaHOBJIEH MHOM MOPSIIOK
(HarpumMep, MOpoBHY). [1py BbIX0Je yyaCTHUKA M3 MOJTHOTO TOBAPUIIIECTBA OH BIPaBe IMOTPeOOBATh BHITLIATHI EMY
CTOMMOCTH YacTH UMYIIIECTBAa TOBAPUIIIECTBA, COOTBETCTBYIOIIEH €T0 J0Jie B CKJIaI0YHOM KaIuTaje, JIM0Oo BhlAaun
COOTBEeTCTByMOIIero mMmymectBa B Hatype (. 1 cr. 78 T'K). Ilpm sToM pasMep MMyIIecTBa TOBapHUIIECTBA
YMEHbBIIIAeTCsl, a JOJId OCTaBIIMUXCS YYACTHUKOB COOTBETCTBEHHO YBEJIMUYUBAIOTCS, T.€. apudmeTnieckoe
BBIpaXKEHHE JOJAU YIIEANIer0o KaK OBl «IIpuUpacTacT» K JOJSIM OCTaBIIMXCS ToBapwuiieil. Ilo cormamenuro
YYAaCTHUKOB UM B COOTBETCTBUU C YUPEAUTEITbHBIM JOTOBOPOM BO3MOXKHO M MHOE, HAIIPUMED YBEJIMUEHUE TOIN
OITHOTO U3 YYaCTHUKOB, JIEJIAIOIIETO B 3TOM ClIydae NOTIOJTHUTEIbHBIN B3HOC (BKJIa) B UMYIIIECTBO TOBAPUIIIECTBA.

Kitaccuueckast KOHCTPYKIIYSI TTOJTHOTO TOBApHUILECTBA MCKITIOYAET BBIITYCK TOBAPUIIIECTBOM OOJIMIamuii, B TOM
YUCTIe C 1eJIbI0 YBeJIMUEHUS CKJIaJIOYHOTO KanuTana. Bens mocieHuii B OTCYTCTBYE CIIeIIMAIbHBIX TPeOOBaHUI K
€ro pa3Mepy He MOXKET CIYXWTh IapaHTUEW TMOJTy4YeHUsI OOMUTalMOHEPAMU TIOCTOSIHHOTO noxona (TIPOLeHTa),
MO3TOMY IIJISl YBEJTMUECHUS CKIAJOYHOTO KamuTajla JOJKHBI MCTIOIb30BaThCS JOTOTHUTEIbHbBIE BKJIAABI CaMUX
toBapuiieit. [To Toit e MpUUMHEe KOMMaHIUTHOE TOBAPMILECTBO (TOBApUIILIECTBO Ha Bepe) Mo o0llIeMy MpaBUITY
MOXeT TpuOeraTh K BBIITYCKY OOJUTAIIMI JUIIbL HA CyMMY BKJIaJO0B KOMMAHIMTHUCTOB (BKJIamuMKoB). OmHAKO
nevictByronmii 'K Takvux orpaHUYeHUI He COMEPKUT.

[TockonbKy MOJHBIE TOBAPUINM B KOMMAHIUTE COCTABJISIOT TIOJIHOE TOBAapUIIECTBO, Ha KOMMAaHIWTHOE
TOBAPUIIECTBO COOTBETCTBEHHO PACIIPOCTPAHSIIOTCS TIOJIOXKEHUST 0 MojiHOM ToBapuiiectse (1. 2 u 5 ct. 82 I'K).
HwmymiecTBo, sBisiioneecs: 00beKTOM TpaBa COOCTBEHHOCTM TOBAPUINECTBA HA BEPE, COCTABISIETCSI U3 BKJIAIOB
MOJHBIX TOBAapUIIEH U KOMMAaHAUTUCTOB-BKJIAAUYUKOB. [IpomopuuoHanbHO 3TUM BKJIAAaM DACHpEAesisioTcs: U
JNVBUIEHIbBI BCEX yJYaCTHUKOB. [TonHBIE TOBapUIM BOpaBe MPUOOpPETaTh BKIAABI (MTa) KOMMaHIUTUCTOB (JIAIIb
OBl B TAKOM TOBAapHUIIECTBE OCTABAJICS XOTSI ObI OIMH BKJIAAYUK).

Bknagunku, BBIXOIS W3 KOMMAHAWTHI, BIIpaBe IIPETEHIOBaTh JIMIIL Ha TIOJyYeHUE CBOEro BKiama (M3
TIPUYUTAIONIEICS Ha HETO YacTH MPUOBLIN), a HE YaCTU BCETo MMyIlecTBa ToBapuiectsa (. 3 m. 2 ct. 85 I'K).
[Mpn nukBMAAIIMM KOMMaHAMTHOTO TOBAPUINECTBA, B TOM YKCJIE B Clyyae OAHKPOTCTBA, BKJIAAUYMKUA WUMEIOT
MPEUMYILIECTBEHHOE TIEpe]] MOJTHBIMU TOBAPUILIAMU TIPABO Ha TOJyYEeHUE CBOMX BKJIAJIOB M3 OCTaTKa MUMYIIECTBA
TOBapullecTBa (T.€. IO CYTU CTAHOBSITCSI KPEIUTOpPAMU TOCJEAHEN ouepeau B OTHOIIEHWU TOBApUIIECTBA), a
1ocJjie 3TOro BIIPaBe TakKe y4acTBOBATh B PACHPEACIEHUM OCTaTKa MMYILECTBA HApsILy ¢ TOJHBIMU TOBApUILIAMU
(peanu3yst CBOE MPaBo Ha JTMKBUAALIMOHHYIO KBOTY) (11. 2 cT. 86 TK)!.

4. TlIpaBo cOOCTBEHHOCTH XO035AiCTBEHHbIX OOIIECTB

M3 BKJIAIOB YYaCTHUKOB XO3SICTBEHHBIX OOILECTB COCTABJISCTCS YCTaBHbIi KamuTajd. Kak M CKiIago4HbIA
KaIliTaj TOBapUIIECTBA, YCTABHBIN KalKTal X035CTBEHHOTO O0IIEeCTBA SIBISIETCS CYMMApHOU JIeHeXKHOM OLEeHKOi
BKJaJ0B yyacTHUKOB (. 1 cT. 90, m. 1 cT. 99 I'K) u pasgensiercss Ha Ux A0JM (B aKLIMOHEPHBIX OOLIECTBAX — Ha
aKIMK), IOpUANIECKU TIPeICTaBIsIoNnIe co00il mpaBa TpedoOBaHUS yJaCTHUKOB K o0IiecTBy. ITOCKOJIBKY BKJIa
y4aCTHUKA IPEICTABISET COO0M MMYILECTBO (BElM WJIM IIpaBa), MepeaaBaeMoe MM OOLIECTBY, JOJS yYaCTHUKA
o0llIecTBa SIBIISIETCS [IEHEXHOM OLIEHKO CTOMMOCTU ero BKiama. I1o3ToMy ycTaBHBIM KamuTajl oOOLIeCTBa C
OrpaHUYEHHOM OTBETCTBEHHOCThIO 6OJIee TOYHO OIPEIe/sieTCsl 3aKOHOM KaK COBOKYIHAS CTOMMOCTD J0JIeii, a He
BKJIA[OB YYaCTHUKOB!.

ITpu aTOM OH, pa3ymeeTcsl, HE CTAHOBUTCS OOBEKTOM JI0JIEBOM COOCTBEHHOCTH YYACTHUKOB, KaK M JpPYyroe
AMYIIECTBO OOINECTBAa (CTOMMOCTh KOTOPOTO, KaK TPaBUJIO, 3HAUYMTEJBHO IIPEBEINIACT pa3Mep YCTaBHOTO Ka-
mTana). OmHAKO YCTaBHBIM KaITMTaJ OOIIECTB B OTIHMYME OT CKIAZOYHOTO KaIlMTajla TOBAPUIIECTB SBIISICTCS
€IMHCTBEHHOW TrapaHTHell yIOBIETBOPEHUsI TpeOOBaHUIL BO3MOXHBIX KPEAMTOPOB OOLIeCTBA (€CIM HE CYMTATh
OOILECTB C JOOMOJHMUTEIbHOM OTBETCTBEHHOCTbIO, B KOTOPBIX CYILIECTBYET CyOCUIMapHash OTBETCTBEHHOCTh



YYaCTHUKOB TIepe]l KpeAuTopaMu 001IecTBa OINpeleIeHHON YacThio TMYHOTO uMyIecTBa). [ToaToMy K yctaBHOMY
KaIlATajy OOLLECTB 3aKOH MPEAbIBISAET CIIeLIMalIbHbIe TPEOOBAHUSI.

[Ipexae Bcero 3TO KacaeTcss MUHMMAJIBHOTO pa3Mepa YCTABHOIO KalMHMTAJA OOIIEeCTB, KOTOPBIN HE MOXET OBITh
MeHee CYMMBbI, paBHOU Jub0 100-kpaTHOMy (Is OOIIECTB C OrpaHUYEHHONH W JOIOJHUTEIBHOM OT-
BETCTBEHHOCTBIO 1 aKLIMOHEPHBIX OOLLECTB 3aKphITOro Tuma), 11noo 1000-kpaTHOMY (/151 aKLIMOHEPHBIX OOILIECTB
OTKPBITOTO TUMA) pa3Mepy MUHUMAJIbHOW OIUIaThl TPY/Aa B MECS, YCTAHOBJICHHON 3aKOHONATEIbCTBOM Ha AATy
MPEeACTaBACHUST YUPEAUTENbHBIX JOKYMEHTOB oOlecTBa aas peructpauuu (m. 1 ct. 14 3akoHa 00 obuiecTBax ¢
OTpaHUYEHHOI OTBETCTBEHHOCTHIO; CT. 26 3aK0oHa 06 aKIIMOHEPHBIX O0IIECTBAX? ).

YcTaBHBIN KalmmMTaa OOIIECTBA C OTPAaHMYCHHOM OTBETCTBEHHOCTHIO K MOMEHTY PETUCTpPAIlMU OOIIeCTBa
JIOJDKeH OBITh OIUIaYeH HE MEHEe YeM HAIlOJOBUHY, a OCTaBIIAsCS HEOIIAYeHHOU YacTh ITOMIEKHUT OIIaTe ero
y4aCTHMKaMU B TeUEHME IEPBOTO Tola IeAaTeIbHOCTH obIiecTBa (CT. 16 3akoHa 00 oOlecTBax ¢ OrpaHMYEHHOM
OTBETCTBEHHOCThI0). He Tpebyercst omHaKo, YTOObI KaXIblii U3 YYACTHUKOB (yUpeauTeseil) oriaTui K MOMEHTY
perucTpanym MoJOBMHY CBOETO BKJIaaa (JI0JIM) B yCcTaBHOM KanuTaie. He MeHee IoIoBUHBI aK1IMil aKIIMOHEPHOTO
o0IIecTBa MIPU €T0 CO3NAHMM TOJKHBI OBITh OIUIAYCHBI YIPEOUTEISIMU ITOJTHOCTBIO B TEUCHUE TPEX MECSIIEB C
MOMEHTA €ro roCyJapCTBEHHON PErucTpaliu, a OCTabHbIE — B TEYEHUE TO/Ia, €CJIM MEHBIIWI CPOK JJIST OTIATHI
HE IPeIyCMOTPEH TOTOBOPOM O co3maHuM obmiectBa (. 1 cr. 43 3akoHa 00 aKIIMOHEpPHBIX oOIecTBax). Kpome
TOrO, HE IOJHOCTBIO OIIaYeHHbIC aKIMM HE AAIOT BiaaesibllaM IpaBa Tojoca. YUYpemnuTeld aKIIMOHEPHOIo
o011IecTBa 00sI3aHBI TIPY €r0 CO3JaHUU TTPUOOPECTH BCE €ro aKIMM, OIJIaTUB UX 110 HOMUHAIY (C TeM YTOObl OHU
HE CMOIJIM CO3[aTh TaKoe OOINECTBO MCKIIIOUMTEIBHO 3a CYET CPENCTB APYTruMX akIMOHepoB). B manmbHelimmeM
aKIMM OTUIAYMBAIOTCS aKIIMOHEPaMM TI0 MX pealbHOMN, PBIHOYHOM CTOMMOCTH, OTHAKO HE HYDKe HOMMHaa (MHOe
03Hayajo OBl aBTOMAaTUYECKOE YMEHBIIIEHWE YCTABHOTO Kalu1Tajia o0IecTBa).

Jonu ygactust (aKIIMK) MOTYT OIUIAYMBATHCS KaK AeHbraMu, TaK 1 MHBIM UMyIlecTBOM. HeneneKHbIii BKIaI,
OIUTAYMBAEMbIi WMHBIM HWMYILECTBOM, [OJKEH OBbITh OLEHEH Y4YpeOuTeNssMU (ydyacTHUKaMu) oOllecTBa Mo
B3aMMHOMY COTJIAIIEHHIO, a MPU €ro 3HAYUTEIHLHOM pa3Mepe IMOMIEKUT He3aBUCUMOM 3KCIIEPTHOM OLEHKe!' ¢
TEM, YTOOBI CTOMMOCTb YCTaBHOTO KaIuTaja Oblla peabHOl, a He (DMKTUBHOM (Takast IpoBepKa He TpedyeTcs 1Ist
JIIOOBIX BKJIAIOB B CKJIAMOYHBIN KalnTaa TOBAPUILECTB, MO0 3[eCh 3aBBIIICHNE OIICHKM HE TPO3UT ITOTEPSIMU IS
BO3MOXKHBIX KPeaIUTOPOB). [1pr 3TOM B aKIIMOHEPHBIX OOIICCTBAX HE3ABUCHMBIi OLEHINNK TOKCH ITPUBICKATHCSI
IIJIST OTIpeAe/ICHUs] PHIHOYHOM CTOMMOCTH MMYIIECTBA, MepeIaBacMOro B OIUIaTy aKIIvii, 0630THOCUTENIBHO K €ro
croumoct (a63. 3 m. 3 cT. 34 3akoHa 00 aKUMOHEPHBIX OOIlECTBaX), a B OOIIECTBAX C OrpaHUYEHHON
OTBETCTBEHHOCTHIO — MPU CTOMMOCTU TaKOTO UMYILECTBA, MpeBbiiiaoiei 200 MUHMMaIbHBIX pa3MEPOB OILJIAaThI
Tpyaa (a63. 2 1. 2 cT. 15 3akoHa 06 00111eCcTBaX C OTPaHWUYEHHON OTBETCTBEHHOCTBIO).

Pasmep ycraBHOTO KamwTtajga oOIIecTBA HU TPU KAKWX YCJIOBUSX HE MOXET OBITh MEHee YCTaHOBJICHHOTO
3aKOHOM MWHMMYyMa. B MpOTMBHOM ciiyyae OOIIECTBO MOUIEKUT JIMKBUAAIIMU, MO0 €ro KPeaIuTOPhl HE CMOTYT
pPacCUMTHIBATh JaXe Ha YCTAaHOBJIICHHBIM 3aKOHOM MHHMMYM. PaszymeeTcst, HeT MpemsATCTBUI IJIST BOCITOJTHCHUS
9TOTr0 KamuTaja, €CIM YYaCTHMKM OOIlecTBa He XOTSAT ero JMKBUAALMU. bojiee TOro, ymeHbllieHHe YCTABHOTO
KanuTaja oOIlecTBa IO CPaBHEHUIO C 3aperMCTPUPOBAHHBIM (XOTS Obl M IO BEJMYMHBI, ITpEBBIIIAOIICH
YCTaHOBJICHHBII 3aKOHOM MMWHMMYM) TakkKe CYIIECTBEHHO OCJa0isieT TapaHTUMU KpeauTopoB obuiectBa. Cu-
TyalMsl He MEHsSIeTCS MU B TOM Cilydae, KOrjga, HECMOTpsl Ha HaJlMuve 3aperMCTPUPOBAHHOIO (OILIAYEHHOTO)
Karuraia, y o0IIecTBa MOSIBISIOTCS JOJITH Ha CYMMY, 3aBEOMO TTPEBBIIIAOIIYIO 3TOT KalnTal.

B cBs3m ¢ 3TMM 3aKOH yCTaHABIWBAaeT TPeOOBAaHMWE OIPEICICHHOTO COOTBETCTBUS MEXIY YCTaBHBIM
KaIuTajaoM OOIIECTBA M €r0 YMCThIMH akTHBamu'. Ecii pasMep YMCTBIX aKTUBOB OOIIECTBA B KOHIIE BTOPOIo U
KaXJoro rnocjieAaytoiiero (MHaHCOBOIO rofa ero padoThl (KOrjaa YCTaBHBIN KallMTall OOIIEeCTBA TOKEH OBITh HE
TOJIbKO OOBSIBJIEH, HO W TIOJIHOCTHIO OIIa4eH) YMEHBIIUTCS HWXKE pa3Mepa yCTaBHOTO KamuTaya, OOIIEeCTBO
00513aHO OOBSIBUTH W 3aperucTpupoBaTh 370 yMmeHblneHue (m. 4 ct. 90, m. 4 ct. 99 I'K; m. 4 ct. 35 3akoHa 00
aKkIMoHepHbIX oO0mmecTBax; M. 3 cr. 20 3akoHa 00 0OOIIEeCTBaX C OTPaHUYEHHON OTBETCTBEHHOCTHIO).
[IpenBapuTenbHO HOJKHBI OBITh M3BELIEHbI BCE KpeAUTOphI OOILECTBa, IOJydalollde IIpaBoO TpeOboBaTh
JIOCPOYHOTO UCIOJHEHUS MY MPeKpallleHUs COOTBETCTBYIOIIMX 00513aTEILCTB C BO3JIOXEHUEM Ha OOIIECTBO BCEX
YOBITKOB, a 10 MX U3BEIICHUS perucTpalusl YMEHbIIEHUS YCTaBHOIO KaluTajla UCKIJaeTcs. SIcHO, 4To B Takoi
CHTyallMM OOINEeCTBO HE BIIpaBe OOBSABISATH M BBHIILIAYMBATH AMBUIACHABI CBOMM yYacTHUKaM, MOO 3TO IO CYTH
OyIeT OCYIIECTBIIEHO 3a CUET KPeIUTOPOB OOIIECTRA.

VYMeHbllleHre YCTaBHOTO KarnuTajaa akiMOHepHOro obuecTBa B cootBeTcTBUM co cT. 101 'K u cr. 29, 30, 72
3akoHa 00 aKIIMOHEPHBIX OOIIIECTBAX MOXKET ITPOM3BOAUTELCS ITyTeM YMEHBIIICHUSI HOMUHAIBHON CTOMMOCTH BCEX
aKLuii o0IIecTBa J100 IMyTeM COKpAIleHUs MX OOIIEro KOJIM4decTBa (B TOM YUCJIE B pe3yIbTaTe IIPUOOPETeHUS 1
MOCJIEAYIOLIETO MOoTrallleHUsT YacTH aKIUi caMUM o011ecTBOM). PelieHue 06 3ToM BIpaBe MPUHSITH TOJILKO 00I1Iee
cobpaHue akuuoHepoB. IIpu 3TOM ycTaBHBIM KamuTaa oOIllleCTBaA HE MOXET CTaThb MEHee IPeAyCMOTPEHHOro
3aKOHOM MUHUMAaJIbHOTO pa3Mepa.



VBenueHre YyCTaBHOIO KamMTaja OOIIECTB pa3pelraeTcs TOJIBKO IOCe TTOJTHOM OTUIaThl OOBSIBIEHHOTO MMU
karmuTana (1. 6 ct. 90, m. 2 c1. 100 I'K), TocKOJIbKY OHO JIOJIKHO OTpakaTh peaibHOe YBeJIMIeHUE NMYIIECTBa U He
CIIYXUTh (PAaKTUICCKOMY OCBOOOXICHMIO €TI0 YYACTHMKOB OT MCITOJTHCHUS OOS3aHHOCTH IO TIOJHOH oIuIaTe
YCTaBHOTO KamuTana. B aKiiMoHepHBIX 00IIEeCTBaX YBEIMYCHHME YCTABHOTO KaruTajla IIPOU3BOAUTCS JTU00 MyTeM
YBEJIMYEHUSI HOMUHAJIBHON CTOMMOCTH pPa3MELIEHHBIX Cpeau aKIMOHEPOB aKIUil, JUOO MyTeM pa3MelIeHUs
TIOTIOJTHUTENIbHBIX aKLUi (B IIpedenax 3apaHee OIPeAC/IeHHOIO YCTaBOM KOJMYeCTBa akKIUil, KOTOphIe
Ha3bIBAIOTCSI 00BSABJIEHHBIMH, HO HE pasMeleHHBIMU akiusMu) (cT. 28 3akoHa 00 aKLMOHEPHBIX O0IleCTBax)!.
IIpu 3TOM B COOTBETCTBUM C 1. 3 CT. 25 3aK0OHA 00 aKIIMOHEPHBIX OOIIECTBAX MOTYT ITOSIBIISITECS IPOOHBIE AKINH
(gacTu akimif)2. B obImecTBax ¢ OrpaHNYEHHON OTBETCTBEHHOCTRIO IIPH YBEIMYEHNN YCTABHOTO KAITATAJIa 33 CUeT
€ro MMYyIIeCTBa IMPOIOPLIMOHAIBHO YBEINYMBACTCSI HOMMHAJIbHASI CTOMMOCTD JOJIel BCEX €ro yJYacTHUKOB (0e3
M3MEHEHUST pa3Mepa Ux aojeit)’.

C 5THM 3Ke CBSI3aHbl M O'paHWYEHMST Ha BBIITYCK aKIIMOHEPHBIM 001ecTBOM oo mranmii (1. 2 cr. 102 I'K; m. 3
cT. 33 3akoHa 00 aKIIMOHEPHBIX OOILIECTBAX), KOTOpbIe YCTAHOBJIEHBI M B M. 2 U 3 ¢T. 31 3akoHa 00 o0lecTBax ¢
OTpaHMYCHHO OTBETCTBEHHOCTHIO. OOIIECTBO HE BIIpaBe BHIITyCKaTh OOJUTALIMM HA CyMMY OoJjiee YCTaBHOTO
KamuTaja (WJIM TIPEeBHIIIAIONIYI0 BEJIMIMHY CITCIIMAIbHOIO OOCCIIEUeHMS, IIPEIOCTABIICHHOIO OOIIECTBY B 3THUX
LIeJISIX TPETbUMU JIMIIAMHM) M paHee ero IOJTHOM OIUIAThI C TeM, YTOOBI JaHHBINA KaluTajl He MOT (DOpMHUPOBATHCSI
KaK 3a€MHBI.

AKIIMOHEPHOE OOIIECTBO MOXET MPHOOPETATh COOCTBEHHBIE AKIMU TOJILKO B ABYX CIydasiX: IIPYU YMEHBIICHUMN
YCTaBHOTO KamuTajla M TpY BBIKYNE akKIUid 10 TpeOOBAaHWIO aKIIMOHEPOB, I'OJIOCOBABIIMX IPOTUB TPUHSITHUS
HEKOTOPBIX BaXXHBIX PEIICHUI MO0 HE MPUHUMABIIUX YYaCTUS B TaKOM TosiocoBaHuM (cT. 72 u 75 3akoHa 00
aKIIMOHEePHBIX 001IecTBax). Takoro poaa NEWCTBUST BeChMa HeXXelaTeIbHBI KaK JUIsl CaMOT0 O0IIeCTBa, TaK W JJIs
€ro KpeIuTOPOB 1 aKIIMOHEPOB, MO0 BIIEKYT YMEHBIICHNE YMCTBIX aKTHUBOB (32 CUET KOTOPBIX OCYIIECTBIISICTCS
MproOpeTeHNE aKlIMii), a MHOTAA M YCTABHOI'O KaluTaja, a TaKKe CO3Mal0T BO3MOXHOCTb MCITOb30BaHMS aKIIUi
HUCIIOJTHUTEIbHBIM OPTaHOM OOIIECTBA WIM €ro WieHaMU B COOCTBEHHBIX MHTepecaXx. [1o3ToMy M B Ha3BaHHBIX
CUTyallUSIX IPUOOPETEHUE OOIIECTBOM COOCTBEHHBIX aKIIMii OTpaHUYMUBAETCS ONpPEAeIeHHBIMU YCIOBUSIMU (CT. 73
3akoHa 00 aKIMOHEPHBIX OOIIECTBax), a MPUOOPETEHHbIE OOIIECTBOM akIMM JIMOO cpa3y moramarTrcs (c
COOTBETCTBYIOIINM YMEHBIIIEHWEM YCTaBHOTO KaIliTana), MO0 peaqn3yioTcs OOIIECTBOM B CPOK He IMO3IHee roaa
¢ MOMEHTA UX MPHOOpeTeHNS (a B TCUCHUE 3TOTO rofa He MPeHOCTaB/ISIOT IpaBa Toj10ca, He YIUTHIBAIOTCS TP
MMOJCYETE TOJIOCOB U IT0 HUM HEe HAUMCIISTIOTCSI AUBUICHBI). AHAJIOTUYHBIC B IIPUHIIUIIC TPpaBUjIa IPUMEHSIIOTCS U
K CJIydasiM, Korga OOILeCTBO C OrpaHMYEHHOI OTBETCTBEHHOCTbIO NMPHOOPETAET JAOJHM B COOCTBEHHOM YCTABHOM
kamurase (1. 5 c1. 93 I'K; c1. 23, 24 3akoHa 06 o0l11iecTBaX ¢ OrpaHUYEHHON OTBETCTBEHHOCTHIO).

Crenyer uMeTb B BUOY, YTO [eACTBUTEIbHASA CTOMMOCTh JOJM B YCTaBHOM KaluMrtaje oOOIlecTBa C
OrpaHUYEHHOM OTBETCTBEHHOCTHIO, KaK MPaBUJIO, 3HAYMTEJBHO MPEBBIIIAET pa3Mep MepBOHAYAIBHOTO B3HOCA B
YCTaBHBIM KamuTad (HOMHHAJIBHYI0 CTOMMOCTH JOJH), KOO OTpaxkaeT TPUPOCT MMYIIECTBA HOPMAJIbHO
paborarorero oomecTa. C y4eTOM 3TOrO OCYIIECTBIISICTCS OIUIaTa MOJIM BBIXOISIIETO YIACTHUKA IPYIUM (MIIN
HOBBIM) YYaCTHUKOM JIMOO caMUM 0O0I11IeCTBOM. B aKIIlMOHEpPHOM OOIIECTBE TaHHOE OOCTOSITEIbCTBO OTPAXKAETCS B
¢dopMe yBeIMUEHUSI PBIHOYHOM CTOMMOCTH €ro aKIUi.

K 4mciy ocobGeHHOCTeil MpaBOBOTO pexXMMa WMMYIIECTBAa, IMPUHAUIEXKAIIero Ha IpaBe COOCTBEHHOCTHU
XO3SMCTBEHHBIM OOILIECTBAM, OTHOCUTCS HEOOXOMUMOCTh CO3MaHUs Pe3ePBHBIX M IPYIHX CHEIMAJbHBIX (hOHIOB.
DoHabl MPeacTaBIIIOT cO00M YacTh MMYIIECTBa 00ImecTBa (OOBIMHO B JIEHEXKHON (hopMe), MMEIOIIYI0 CTPOro
nejieBoe Ha3HAYeHHe, KOTOPOE OIpeIeIeHO 3aKOHOM WJIM YCTaBOM OOIIIECTBA.

B akmmoHepHBIX 0OIIECTBAX CO3MACTCST pe3epBHblil (POHI, KOTOPHII CIIYKUT IJIST IIOKPBITHS YOBITKOB, a TAKKE
IIJIST BBIKYTIA OOJIUTaliMii ¥ aKIIMid OOIIeCTBA MPU OTCYTCTBUU WJIM HENOCTaTKe MHBIX cpeacTB. OH dopmupyeTcs
MyTeM 00s13aTeIbHBIX €XErOAHbIX OTYMCAECHUN OT MPUOBLIN 0 NOCTIKEHUS YCTAaHOBJAECHHBIX YCTaBOM 0OIllecTBa
pa3MepoB. Takue OTYMCICHUS TOJDKHBI COCTABISATh He MeHee 5% 4JMcToi MpUObLIN, a pa3Mep pe3epBHOTO (oHIa
JIOJKEH OBbITh He MeHee 5% OT ero ycrtaBHoro kanurana (1. 1 ¢r. 35 3akoHa 00 akIlMOHepHBIX 001ecTBax). B aTux
o0IIecTBaX MOTYT TaKXKe CO3IaBaThCsl (DOHIBI aKIIMOHMPOBAHWSA HACMHBIX PAOOTHMKOB OOIIEcTBa (3a CYET
KOTOPOTO OHM MOTYT IPHOOPECTH aKIMK CBOETO OOINECTBA HA JIBTOTHBIX YCJIOBUSAX), (DOHABI IUISI BHITIIATHI
TUBUICHIOB 110 IIPUBIJICTUPOBAHHBIM aKIIMSIM OOIIECTBA U IIp.

O6i11ecTBa ¢ OTPaHMYCHHOI OTBETCTBEHHOCTBIO BIIPaBe, HO HE 00sI3aHBI CO30aBaTh pe3epBHbIil (OHA, pa3Mephl
KOTOPOTO OIpPEIENSTIOTCST YCTABOM KOHKpeTHOro obinectsal. Kpome Toro, B cooTBeTcTBUM cO CT. 27 3aKoHa 00
o0IIIecTBaX C OrpaHUYEHHON OTBETCTBEHHOCTBIO MX YYACTHUKU MOTYT OBITh 0OO0sS3aHbI BHOCHUTH BKJIAmbl B
HMYIIIECTBO OOIIECTBa, HE SBISIONIMECS BKJIadaMyd B €ro YCTaBHBIM KaluTajJ, a HallpaBlisseMble B HHBIC
(cneumanabHbIe) (POHIBI OOILIECTBA.

OTKpBbITbIE aKIIMOHEPHbIE O00IlecTBa O0s3aHbBl K NyOJMYHOMY BEJIEHHI0 1ed, T.6. K TepUoIuvYecKou
(exxerogHoi) MyoJMKalMKU B CPENCTBaX MAacCOBO MH(pOpMAaIIK, JOCTYITHBIX VIS aKIIMOHEPOB O0IIeCTBa, CBOMX



TONOBBIX OTYETOB, OYXTaJTepCKUX OalaHCOB, CYETOB NPHUOBIIEH M YOBITKOB M HEKOTOPBIX JIPYTWMX TaHHBIX,
NOATBEPKICHHbIX He3aBuCHMMbIM aymuropom (. 1 cr. 92, m. 3 cr. 88 3akoHa 06 akmMoHepHBIX oO0mecTBax)?. K
MyOITMYHOMY BEIEHUIO Jesl 00513aHO W OOIIEeCTBO C OTPAaHWUYEHHOW OTBETCTBEHHOCTHIO B CiIydyae ITyOJIMYHOTO
pa3MeIeHNsT UM OOJMTalMii WM WHBIX LIEHHBIX Oymar (m. 2 cT. 49 3akoHa 00 oOIecTBax C OrpaHUYCHHOMN
OTBETCTBEHHOCTHIO).

5. IIpaBo cODCTBEHHOCTH NPOM3BOACTBEHHBIX
U MOTPEOUTETbCKUX KOONIEPATHBOB

OCHOBY UMYIIIECTBA BCSIKOTO KOOTIEpaTUBa COCTABJISIET ero maeBoii (GoH, pa3neieHHbI Ha Tlau (I0Jih) ero
YYaCTHUKOB (YJICHOB) M COCTABIISIIOIINI MUHUMAJIBHYIO TapaHTUIO MHTEPECOB €Tr0 BO3MOXHBIX KpenuTopoB. Ilait
YyjeHa KOOoIepaTuBa, KaK M IOJS YJaCTHMKA OOIIeCTBAa WM TOBApWIIECTBA, IIPEACTABISIET COOOI mpaBo
TPeOOBaHMS, PACIIPOCTPAHSIOLIEECS Ha BCE MMYIIIECTBO KOOIEPATHBA, a He TOJIBKO Ha MmaeBoit poHm!.

IMaeBoit doHn dhopmupyeTcs 3a cUeT TMaeBbIX B3HOCOB WIEHOB KOOTEpaTHWBa B TEYEHHUE TEPBOTO rofa ero
JIeITeIbHOCTH. [1p1 3TOM K MOMEHTY PETHCTPAIIMU TTPON3BOICTBEHHOTO KOOMepaTUBa KaXXKIbIil YYaCTHUK 00s13aH
omnatuth He MeHee 10% maeBoro B3HOCA, OIpPEAEIEHHOIO YCTAaBOM KOOIepaTuBa. B MOTpeGUTENBCKUX
KOOIlepaTUBax pa3Mep 00sS3aTeIbHOM OIJIAYeHHOM YacTH ITaeBOTO B3HOCA MOXET OBITh U BhIIe. Hampumep, misa
CEJIbCKOXO3SIMCTBEHHBIX IOTPEOUTEILCKUX KOOIIEpaTMBOB OH cocTaBiaster 25% (. 8 cr. 35 3akoHa o
CETbCKOXO3IMCTBEHHOM KOOIIEpaLlin )2,

3aKoH He COMEPXKMUT CTeIMaTbHbIX TPeOOBaHUI K pa3Mepy MaeBoro (poHma KoomnepaTruBa, B YaCTHOCTH M3-3a
HaJIMIWsT JONOJHHUTEIbHOM (XOTA M OrPAHMYEHHOi) OTBETCTBEHHOCTH WIEHOB KOONEpPATHBA IO €ro J0JraM IIpH
HeIOoCTaTKe y KoollepaTuBa coOCTBeHHOro umyiiectsa (m. 2 ct. 107, m. 4 cr. 116 I'K; m. 2 c1. 37 3akoHa o
CEJIbX03KOOIIepaIlit), YTO B U3BECTHOI Mepe HAIIOMMHAET CTAaTyC CKJIAMOYHOTO KalrTajla TOBapHIIeCTBa.

B kxauecTBe maeBoro B3HOCA MOXKET OBITh IIPUHSTO JII0O0OE MMYIIIECTBO, B TOM YHMCJIe UMYIICCTBEHHBIC TpaBa
(eciu MHOE HE YCTAHOBJIEHO YCTaBOM KooIlepaTuBa). B yacTHocTH, B MmaeBoil (hOHH CEIbCKOXO3SIMCTBEHHOTO
MPOM3BOJCTBEHHOTO KOOIIepaTHBa, CO3MaHHOTO B (DOpPMeE CEIbCKOXO3SIHUCTBEHHOW WJIM DPHIOOJIOBEIIKONW apTesiu
(konxo03a), MmepenaroTcs MpUHAAJIEXaBIIME TpakaaHaM 3eMeJIbHble YyJ4acTKU (JIMOO 3eMebHble N0JM). 3aKOH O
cenbxo3koorepauuu (1. 4 u 6 cr. 35) npeaycMaTpUBaeT TakKe BO3MOXKHOCTb YCTAHOBJIEHMSI YCTaBOM
CEeIbX03KOO0IepaTiBa 00SI3aHHOCTY BHECEHUSI €r0 YYaCTHMKAMU «IOMOJIHUTEIbHBIX ITaeB» (B3HOCOB) (cp. II. 4 CT.
116 TI'K).Ouenka maeBoro B3HOCa, IpeBbllIaoiero 250 MUHMMAJbHBIX pa3MepoOB OIUIAThI Tpylda, TpeOyeT
MMOATBEPKACHUSI He3aBUCUMOro omeHimmka (m. 2 cr. 10 3akoHa O IIPOM3BOACTBEHHBIX KOOIEpaTHBax)!,
HCKITIOUAIOIIETO 3aBBIIICHNE €TO pa3Mepa.

ITaeBoit oHa TPOM3BOACTBEHHOTO KOOTIEPAaTUBa MOXET OBITH YBEJIMYEH TT0 PEIICHUIO eTo O0IIEero coopaHus
OO IIyTeM YBeIWYCHMS pa3Mepa maeB (3a CUeT JYacTH TOXOAOB KOOIIepaTHBa), JIMOO ITyTeM BHECCHMSI €Tro
YJIeHAaMM <«IOIOJHUTEIbHBIX ITaeB» (B3HOCOB) (1. 10 cT. 35 3akoHa o ceibxo3koorepanuu). OH TOJKEH OBITh
YMeHbIIIeH B CIyJae, €CIM MO0 OKOHYaHWM BTOPOTO M KaXKIOTO ITOCIECIYIOIIErO roja CTOMMOCTh YHCTBHIX aKTHBOB
MMPOU3BOACTBEHHOIO KOOIEpaTUBa OKaXKETCS MEHbIIE CTOMMOCTU ero maeBoro ¢onga (m. 4 crt. 10 3akoHa o
MMPOU3BOACTBEHHBIX KoomeparnBax). O0 yMeHbBIIEHMM IaeBoro (GoHIa MOJLKHBI OBITh HPOMH(MOPMUPOBAHBI
KpPEeauTOphl KOOoIlepaThBa, KOTOpbIE BIIpaBe B 3TOM Ciydae ITOTpeOOBaTh JOCPOYHOTO WCTIOJHEHUS WU
TIPEKPAIIEHUST COOTBETCTBYIOIINX 00513aTEILCTB KOOTIEpaTHBa.

B mpon3BOACTBEHHBIX KOOMEpaTUBaX BO3MOXHO OOBSBICHUE YAaCTH UX MMYIIECTBA HeldeJuMbIMH (oHIAMH
(a63. 21 3 1. 1 c1. 109 I'K). Takue ¢poHIbI He OeISATCS HA AW YYaCTHUKOB, M M3 HUX HE TIPOU3BOISITCS BHITUIATHI
IpY BBIXOAE M3 KoollepaTtuBa. Pasmen 3Tux (hOHIOB BO3MOXEH JIMINb INPU JUKBUIALIMKA KOOIMEpaTHuBa IIOCIE
VIOBJICTBOPEHMST TIPETEH3WH ero KpeautopoB. OHM CO3MaOTCS 110 €IWHOITIACHOMY pelIeHHWI0 YJICHOB
KoomnepaTuBa (€cld YyCTaBOM KooIlepaThBa HE YCTaHOBJIIEHO MHOE), KOTOpble TakKMM o0Opa3oM, IO CYTH,
OTKAa3BIBAIOTCS OT BO3MOXKHBIX TPEOOBaHUI1 YACTH CBOETO UMYIIIECTBA.

B xoomepaTmBax OOBIYHO CO3HAIOTCSA pe3epBHBbIA (OHI 1 ApyTHe CICIHAIbHBIC MMYIIECTBCHHBIC (DOHIIBI
(HammpuMep, (poHI (UHAHCOBON B3aMMOIIOMOINM B KPEOWTHOM IIOTPEOMTEIHCKOM KOOIIepaTHMBe IpaxnaH). B
CEJIbX03KOOoIIepaThBax 00s13aTeIbHO CO3IaHue pe3epBHOro (hoHIa B KayeCTBE HENEIMMOro B pasMepe He MeHee
10% ot crouMocTu maeBoro ¢doHma (1. 6 cr. 34 3akoHa O celxbXo3Koollepalu). Bumbl, pa3Mepbl, MOPSIOK
00pa3oBaHUsI U UCTIONIB30BAHUS TaKUX (DOHIOB OIPENETSIOTCS YCTABOM KOHKPETHOTO KOOIEpaTUBa.

6. IlIpaBo coOCTBEHHOCTH HEKOMMEPYECKIX OPraHU3amuii

3akoH IIOAYCPKUBACT, YTO HCEKOMMECPUYCCKHE IOPUINMYCCKUC JIMLA OOITYyCKalTCd B I/IMYH_[CCTBCHHHﬁ



(TpaXmaHCcKuii) 00OPOT CO CTPOro IejeBbIM HA3HAYEHHEM, IPEAYCMOTPEHHBIM WX ycTaBamu. [losTomMy oHU
00J1agaloT ILEeJIEBOI ITPaBOCIIOCOOHOCTHIO M MOTYT MCIIOJIB30BaTh MpWHAICKAIIee UM Ha IIpaBe COOCTBEHHOCTH
AMYIIECTBO JIMINb IS JOCTIDKCHUSI TeX IIeJIei, KOTOpBIe MTPSIMO TIPEIyCMOTPEHBI MX YUIPEAUTCIHHBIMH
mokyMeHTamMu (1.4 c1. 213 TI'K). B 3ToM cMmBIciie HEKOMMepuYecKHWe OpraHu3allui, Oyaydd YacTHBIMU
COOCTBEHHUKaMM, TeM He MeHee B OOJbllIeil CTEIeH OrpaHUYEHbl B CBOMX BO3MOXHOCTSIX, HEXEJIU MHbIE Jac-
THbIE COOCTBEHHUKM.

YYacTHUKM TaKWX OpraHM3alMil He UMEIOT He TOJIbKO BEITHBIX, HO 1 HUKAKMX UHBIX IIpaB Ha UX UMYIIECTBO,
a B clyyae JIMKBMIALMM CO3MaHHBIX MMM HEKOMMEpPUYECKMX OpraHM3alii He ToydyaloT Jaxe IpaBa Ha
JIMKBUIALIMOHHYIO KBOTY!. COOTBETCTBYIOIIMI OCTATOK MMYILECTBA MOXET ObITh MCIIONb30BAaH B LIEJISAX, IIPSIMO
YKa3aHHBIX B UX YIPEIUTEIbHBIX TOKYMEHTAX UM B 3aKOHE.

HekomMepueckue opraHu3allii MOTYT MMEThb B CBOEH YacTHOU COOCTBEHHOCTU HEIBMKMMOCTb B BUIE
3MaHUIA, COOPYKEHUI, KUIUIIIHOTO (DOHIA M 3eMEeJIbHbIX YUYacTKOB, a TaKXKe pa3UyHOE JABMKHMOE MMYIEeCTBO
(obopynoBaHUe, TPAHCTIOPTHBIE CPEACTBA, PA3TMYHbIE OOBEKThI IPOU3BOICTBEHHOTO, COLIMAIbHO-KYJIBTYPHOTO 1
0JIaTOTBOPUTEIPHOTO Ha3HAYeHWs, AEHBIM W IIeHHble Oymarm). OObeKTaMU UX COOCTBEHHOCTU SIBJISIETCS
HAMYIIECTBO CO3NAHHBIX MMHU YIPEKICHMIA.

B pamMkax cBomX ycTaBHBIX 3amau (ILIeJIei OesITeIbHOCTH) OHM BIIPpAaBe OCYIIECTBISTHh MPUHOCSIIEE TTPUOBLIL
MPOU3BOJCTBO TOBAPOB WM OKa3aHMUE YCJYT, ObITh YYaCTHUMKAMU XO3SIMCTBEHHBIX OOIIECTB (M BKJIaTYMKAMU B
TOBapMILECTBAX HAa BeEpe), a TaKXkKe co31aBaTb ApYrMe HekKommepueckue opraHusauuu. IIpodcorozam
MPEIOCTABICHO MPaBO yupeXkaaTh GaHKU?, a OOIIECTBEHHbIM OOBbEeIMHEHUSIM — YJacTBOBATh B XO3STMCTBEHHBIX
toBapuuiecTBax!. JIuib accourauyy U COIO3bl IOPUANYECKMX JIULI, B TOM YKCIIe O0ObEANHEHUS KOMMEPUYECKUX 1
HEKOMMEPYECKIX OpTaHM3alldii, He BIIpaBe OCYIIECTBISTH HMKAKYIO IIPEANIPUHUMATEIBCKYIO IeSITeIbBHOCTD
HEMOCPENCTBEHHO OT cBoero uMeHH (1. 1 ct. 121 T'K).

OnHako HUKaKre HEKOMMEpUYEeCKUe OpraHu3allii He BIpaBe paclpeaessiTh 10X0Abl (IPUObLIb), MOJIyYeHHbIE
OT JOIMYyCKaeMO 1151 HUX MPpeANPUHUMATEIbLCKOMN NesITeIbHOCTH, MEXIY CBOMMM yyacTHHUKaMu (uwieHamu). bonee
TOTO, 1IEJIEBOI XapaKTep UX NeATeIbHOCTH TPEOYeT CTPOroro COOTBETCTBUSI MEXTy YKa3aHHBIMU B YUPEAUTEIbHBIX
JTOKYMEHTaX 3aJadyaMi M XapaKTepoM YJacTHs B HMMYIIECTBEHHOM obOopore. IloaroMy, Hampumep, IIpaBO
HEKOMMEPUYECKUX OpraHM3alliii Ha yYpeXIeHUE XO3SIWCTBEHHBIX OOIIECTB M TOBApPUIIECTB 1O CMBICITY 3aKOHA
JIIOJDKHO OTPAaHMYMBATHCS BO3MOXHOCTBIO CO3MaHWS MMM CPEICTB MAacCcOBOM WHGOPMAMA W JIPYTUX
MpOoIaraHIUuCTCKO-NHMOPMALIMOHHBIX TIPEANPUITUIA, PESATIPUITUN KYJIbTYPHO-3PEIUIIHOTO U TOMY TTOJ0OHOTO
XapakTepa, TOrga KakK ydacTBOBaTb B KadyeCTBE aKIIMOHEPOB OHM, OUYEBUIHO, MOTYT IPAKTUYECKU B JIIOOBIX
aKIIMOHEPHBIX OOIIIECTBAX.

3aKOHOM MOTYT yCTaHABJIUBATHCS CHEeNUANIbHbIE (IONOJHUTE/IbHbIE) OTPAHMYEHUSI HAa TIPENIIPUHUMATEBCKYIO
JIEATETbHOCTh HEKOMMEpPYECKMX OpraHu3aluii OTIOENbHBIX BUAOB M HA WCTOYHMKM UX JOXOmOB. Tak,
0JIaTOTBOPUTEIFHBIM OPTaHM3aIMSIM Pa3pelIeHO CO3IaBaTh XO3SMCTBEHHBIC OOIIECTBA TOJBKO KaK «KOMITAHUH
OIHOTO JIMLa», KOO OHM HE MOIYT Y4aCTBOBATh TaM COBMECTHO ¢ Ipyrumu jumamu?. OHU 00sI3aHBI TaKXe B
TeYeHUE OTHOTO roja MCIOJb30BaTh Ha OJIarOTBOPUTEIbHBIC 1ieu He MeHee 80% mepemaHHBIX UM JEHEXHBIX
MOXEPTBOBAHWII M BCE TMOXEPTBOBAHMS B HaTypajbHOU (opme (M. 4 cT. 16 3akoHa 0O 6IaroTBOPUTEILHON
TIeSITeIBHOCTH).

I HEeKOTOPHIX HEKOMMEPUYECKMX OpTraHM3alldii 3aKOHOM YCTaHOBJIEHA OOSI3aHHOCTh MyOJMYHOTO BeICHHS
JieJl, T.€. IEPUONNYECKOI (€KEeTOMHOM) MyOIMKaIu 7151 BCEOOIIEro CBEAEHUSI OTYETOB 00 UCTIOJIb30BAHUU CBOETO
UMYILECTBA JTM0O0 obecrneyeHusl K HUM OTKPBITOro AOCTyIa. Takast o0sI3aHHOCTh IIPSIMO TIpeAyCMOTpeHa AJIsl BCeX
(oHI0B, 00IIECTBEHHBIX O0OBEIMHEHUN U 0JaroTBOPUTENbHBIX opraHu3anuii (1. 2 cr. 118 I'K; cTr. 29 3akoHa 00
OOIIIECTBEHHBIX OOBbeAMHEHHUSX; CT. 19 3aKkoHa O OJaroTBOPUTENBHON AEATEIbHOCTH), YJYacTHE KOTOPBIX B
WMYIIIECTBEHHOM O0OOpOTE IO O0IIeMy MpaBWIy IO/DKHO TpeceNoBaTh OOIIEToJie3Hbie (B 3TOM CMBICTE —
MyOJIMYHbBIE, 4 HE YACTHBIE) LIEIH.

B ycraHOBIEHHBIX 3aKOHOM CiIyyasix HEKOTOpbIE BUIbI MMYIIECTBA, MPUHAMJIEXKAIIETO HEKOMMEPUYECKUM
OpraHu3alusIM, MOTYT MOJIy4aThb CIIELIMAJIbHBIN MPaBOBOil pexkuM. TakoB, HANlpUMEpP, PEKUM HaXOMSIIErocsl B
COOCTBEHHOCTM PEJIMIMO3HBIX OpraHM3alMii OBMKMMOTO M HEIBIDKMMOIO HMYIIECTBA OOroCIy:KeOHOro
HaszHayeHus. Ha pmaHHOe MMYIIECTBO He MOXKeT ObiTb O0OpalieHO B3bICKAHHE KPEIUTOPOB PEIMIHMO3HBIX
opraHusaLumiil.
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6/8 «O HEKOTOPBIX BOMPOCAX, CBIA3aHHBIX C IPUMEHEHHEM YacTu nepBoii I'paknaHckoro koaekca Poccuiickoit depepanun» // Becthuk BAC
P®. 1996. Ne 9.

I Cm., Hanpumep: Ckaoeckuit K.M. TlpuMeHeHUEe TpakIaHCKOIO 3aKOHOIATENIbCTBA O COOCTBEHHOCTM W BiaaeHuu. [lpakrthyeckue
Bonpockl. M., 2004. C. 306—308. [ToxpoGHee 00 3THX «00BEKTaX HEABXKUMOCTU» CM. Takxke IJ1. 11 1. | HacTosIIero yaueOHMKa.

2 Cm. Takxe 1. 3 c1. 8 PenepanbHoro 3akoHa oT 15 uioHs 1996 r. Ne 72-d3 «O ToBapuiiecTBaXx COOCTBEHHUKOB Xibsi» // C3 PD. 1996.
Ne 25. Cr. 2963; 2002 (vactb I). Ne 1. Cr. 2; Ne 12. Cr. 1093.

I U3 atoro temnepb ucxomut U aeiictByromuii Menepanbbiii 3akoH oT 11 mioHs 2003 . Ne 74-D3 «O KpecThIHCKOM ((hepMepcKoM)
xoasiictBe» // C3 P®. 2003. Ne 24. Crt. 2249, KOTOpHIii B 1. 3 CT. 6 MPaBWIBHO yKa3bIBacT, YTO MMYIIECTBO TAKOTO XO3SICTBA COCTABIISICT
OOIIIYI0 COOCTBEHHOCTh €r0 YYACTHUKOB.

I DTOro OYEeBMIHOrO OOCTOSITENbLCTBA He yuuThiBaeT PDemepanbHblii 3akoH oT 7 aBrycta 2001 r. Ne 117-d3 «O KpeauTHBIX
MOTPEeOUTENbCKUX KoomepaTuBax rpaxaan» (C3 P®D. 2001. Ne 33 (wactp I). C1. 3420), B m. 3 cT. 14 KOTOPOro YCTAaHOBJEHO, YTO «JIMYHBIC
cOepexeHusl» (T.e. IEHEXHbIe CPEACTBA) WIEHOB TaKMX KOOIEPAaTUBOB IEPEAAIOTCS UM «B I0Jb30BaHME» (a HE B COOCTBEHHOCTb). DTU
JIEHEeXHbIe CPeACTBa MOCTYMaloT B (oHI (DMHAHCOBOW B3aMMOIIOMOIIM KOOTepaTHBa, UCIONb3YeMBbIil UIs TIpenocTaBlieHusT 3aiiMoB (CcT. 16
Ha3BaHHOro 3aKoHa). Ho mo noroBopy 3aiimMa eHbI'M 3aiiMOJIaBlia TIOCTYIAOT B COOCTBEHHOCTb, a HE B MOJIb30BaHME 3aemiukKa (1. 1 ct. 809
I'K), npuyeM 3aiiMOIABLEM BBICTYIIAET KOOIEPATHB, a He €ro ydyacTHMK. COMHUTEIBHO W TO, YTO YKA3aHHBIE CPENCTBA SIKOOBI «HE
0OPEMEHSIIOTCS UCIIOTHEHNEM 06I13aTeNIbCTB KOomepaTuBa» (1. 3 ¢T. 14): Kak MUHMMYM OHM SIBJISIIOTCSI OOBEKTOM €ro 00s13aTeIbCTB IEPeN
MPEIOCTABUBIINM UX «B ITOJIb30BAHUE» YYACTHUKOM.

2 YjieHbI MOTPEOUTEIHCKOTO KOOIEPATUBA B OTIIMYME OT YIACTHMUKOB IPYTMX HEKOMMEPYECKUX OPTaHM3alUil TAKXKE MTPHOOPETAIOT IpaBa
TpeOOBaHUsI B OTHOILEHUY NAHHOTO IOPUIMYECKOTO JIMLA U TpaBa MOJb30BaHUsI B OTHOILLIEHUU ero umyiecTa (cp. ab3. 2 m. 2 cr. 48 I'K).
MOHO rOBOPUTh O KOPIIOPATUBHOI, a He 00s513aTeJIbCTBEHHOM MPUPOIe HEKOTOPBIX U3 3TUX IPaB, HO B JIIOOOM Cliyyae OHM HE MOTYT MMETh
BEIIHO-TTPaBOBOI xapakrtep, yero He yuutbiBaeT FO.K. TosncToil, 0OBSBIIsIS MPaBo WIEHOB KOOMEepaThBa Ha KOOMEPAaTUBHYIO KBApTUPY JIO ee
BBIKYIIa OTPAaHUYEHHBIM BENTHBIM TIpaBoM (cM.: I'paxmaHckoe nipaBo. T. 1. Yue6Huk. 6-¢ usn. / [on pen. A.11. Cepeeesa, 10.K. Toacmoeo. M.,
2002. C. 397).

1 Cm.: KoMmenTapmii Kk I'paknaHckomy Kogekcy Poccuiickoit denepann, 4acT epBoit (ITOCTaTeHHBIN). 2-¢
uzn. / Mox pen. O.H. Cadukosa. M., 2002. C. 132; I'paxnanckoe mpaBo Poccuu. Kypc nexumii. Yacts mepBas /
Hon pen. O.H. Caduxosa. M., 1996. C. 53 (aBTop KOMMEHTApUsI M COOTBETCTBYIONIEH raBbl — B.A. Paxmunosuy).

I DTOT cTaTyc KOMMaHOUTHCTA TakKKe OTJIMYaeT KOHCTPYKIIMIO ToBapuiiecTBa Ha Bepe B 'K P®d or kimaccuyeckux MmoaxomoB (cp.:
Hlepwenesuu I.®. Kypc ToproBoro npasa. T. I. Beenenue. Toproseie nesitenu (Cepust «Kiaccrka poccuiickoil IMBUIMCTHKW»). M., 2003. C.
344 v cn.).



I Cwm. c1. 14 ®enepanbHoro 3akoHa oT 8 despans 1998 r. Ne 14-D3 «O6 obiiecTBax ¢ OrpaHUYEHHOM OTBETCTBEHHOCTHIO» // C3 PO.
1998. No 7. Cr. 785; Ne 28. Cr. 3261; 1999. Ne 1. Cr. 2; 2002. Ne 12. Cr. 1093 (mamee — 3akoH 06 oOLIeCTBaX C OrpaHMYEHHOM
OTBETCTBEHHOCTBIO).

2 Cm.: DenepanbHblii 3aK0H OT 26 mekabps 1995 r. Ne 208-D3 «O6 akuuoHepHbIX obiecTBax» // C3 PD. 1996. Ne 1. Cr. 1; Ne 25. Cr.
2956; 1999. Ne 22. Cr. 2672; 2001. Ne 33 (uacts ). Cr. 3423; 2002. Ne 12. Cr. 1093; Ne 45. Cr. 4436; 2003. Ne 9. Cr. 805; 2004. Ne 11. Ct. 913;
Ne 15. Cr. 1343 (nanee — 3akoH 00 aKIIMOHEPHBIX OOLIECTBAX).

I Cm.: Denepanbhbiit 3aKoH 0T 29 utonist 1998 . Ne 135-D3 «O6 onieHouHOoI AestenbHOoCcTH B Poccuiickoit @eneparun» // C3 PO. 1998.
Ne 31. Cr. 3813; 2002. Ne 4. Cr. 251; Ne 12. Cr. 1093; Ne 46. Cr. 4537; 2003. Ne 2. Cr. 167; Ne 9. Cr. 805.

1'YucThie aKTUBBI — 3TO Pa3HOCTb MEXIY MPUHUMAEMOI K pacyeTy CyMMOI aKTMBOB (CTOMMOCTBIO MMYIIIECTBA) OOLIECTBA U CyMMOM €ro
00513aTeNILCTB (ITAaCCUBOB), OIpeAesieMast 10 JaHHBIM OyXraaTepcKoro yuera. KOHKpeTHbIe MpaBuiia pacyera YUCThIX aKTUBOB aKIIMOHEPHBIX
0011ecTB ycTaHOB/IEHbI TTOPSIIKOM OLIEHKM CTOMMOCTM YMCTBIX aKTMBOB aKIIMOHEPHbBIX OOILECTB, YTBEPXKIEHHBIM COBMECTHBIM IPUKA30M
MunuctepctBa huHaHcoB PO u DenepanbHON KOMUCCUU O PBIHKY LIEHHBIX Gymar oT 29 stuBapst 2003 r. // BrojuieTeHb HOpMATHBHBIX aKTOB
(benepaabHBIX OPraHOB UCITOTHUTENIbHOM BiiacTu. 2003, No 18.

I CMm. nm. 9 TlocraHoBieHus: Ilnenyma Boicuiero ApoutpakHoro Cyma P® ot 18 HosOpst 2003 r. Ne 19 «O HeKOTOphIX Bompocax
npuMeHeHus1 PenepanbHOro 3aKkoHa “00 akLMOHEpHBIX obuiecTBax”» // BectHuk BAC P®. 2004. No 1.

2 Dra BeCbMa HeylauyHasi KOHCTPYKLIMS MOJIydnsia KpUTUUECKYIO OLIEHKY B iuteparype (noapodHee cm.: Em B.C., Jlomakun /I.B. HoBoe B
aKLIMOHEPHOM 3aKOHe 0 IpoOHbIX akLusx // BectHuk MockoBckoro yHuBepcurteTa. [1paso. 2002. Ne 4).

3 Cwm. m. 9, 10 IMocranosnenus I1nenyma BepxoBHoro Cyna P® u ITienyma Boiciero Apourpaxkuoro Cyna P® ot 9 nekabpst 1999 r. Ne
90/14 «O HeKoTOpbIX Bompocax mpuMeHeHust PenepanrbHOro 3akoHa “06 obiecTBax ¢ OrpaHUYEHHOM OTBeTCTBeHHOCTHIO» // BBC P®. 2000.
Ne 3; BectHuk BAC P®. 2000. Ne 2.

! [lonpo6Hee cM.: KommenTapuii k denepanbHoMy 3aKoHY «O06 00IIECTBaX ¢ OrpaHUYEHHOI OTBETCTBEHHOCTBIO» (ITocTaTeiiHblii) / OTB.
pen. B.B. 3azecckuii. M., 1998. C. 109 (aBTrop kommeHTapusi — O.M. Ko3vips).

2 [ToapobHee 06 00513aHHOCTH PACKPBITHSI 001LIECTBOM MH(MOPMALIMU O CBOEH AesTebHOCTH ¢M.: KoMMeHTapuit K PenepalbHOMY 3aKOHY
«00 akuMOHepHbIX obuiecTBax» (rmocrareiiHbiit). 3-¢ usn. / Iox pea. I.C. Hlankunoi. M., 2002. C. 357 (aBTOop kKomMmeHTapusi — H.III.
Daiizymouros).

I TloaTomy maii ompezessieT, B YaCTHOCTM, pa3Mep BbIIJIAT (WJIM BbIIAy) BBIXOISLIEMY YYaCTHUKY, TaK Kak IOCJIEAHMI BrpaBe
MoTpeboBaTh Mnepenayv €My CTOMMOCTM YacTM BCEro MMYyILECTBa KoolepaTuBa, a He TOJbKO yacTu mnaesoro ¢onma (m. 1 ct. 111 T'K).
COOTBETCTBEHHO 3TOMY U OIUIaTa Tasi BHOBb MPUHUMAEMbIM YWICHOM KOOIIEpaTHBA MPEATOJIaraeT orjiaTy COOTBETCTBYIONIE YaCTH UMYIIECTBA
KOOTIepaTHBa, a He TOJIbKO NePBOHAYATLHOTO ITaeBOTO B3HOCA.

2 Cwm.: @enepanbHblii 3akoH oT 8 mekadpst 1995 r. Ne 193-D3 «O cenbckoxossiicTBeHHOI Koonepatuy» // C3 PO. 1995. Ne 50. Cr. 4870;
1997. Ne 10. Cr. 1120; 1999. Ne 8. Crt. 973; 2002. Ne 12. Cr. 1093; 2003. Ne 2. Cr. 160, 167; No 24. Cr. 2248 (manee — 3akoH O
CeJIbX03KOOTIepaLlnn).

1 Cm.: @enepanbHblii 3aK0oH oT 8 Mast 1996 1. Ne 41-D3 «O mpousBoaCTBEHHBIX KoonepaTuBax» // C3 PD. 1996. No 20. Ct. 2321; 2001. Ne
21. Ct. 2062; 2002. Ne 12. Cr. 1093 (nanee — 3aKOH O MPOMU3BOACTBEHHBIX KOOIIEPATUBAX).

I MickiioueHre B 3TOM OTHOIIGHUU COCTABJISIIOT HEKOMMEPYECKHE MAPTHEPCTBA, YYACTHUKM KOTOPBIX MOTYT MOJIy4aTh MMPHU BBIXOAE W3
TAKOW OpraHM3alMy YacTh €€ UMYIIEeCTBa (B MpeieiaX CTOMMOCTH CBOETO MepBOHAYAIBLHOrO B3HOCA, KPOME WIEHCKUX B3HOCOB) M BIIpaBe
MPETEeHI0BATh Ha JIMKBUAALMOHHYIO KBOTY (B TeX Xe Mpeesiax), eC/ii UHOE He YCTAHOBJICHO 3aKOHOM WJIM YYPEIUTEIbHBIMU JOKYMEHTAMU
napTHepcTBa (1. 3 cr. 8, 1. 2 c1. 20 ®PepepanpHoro 3akoHa ot 12 stHBapst 1996 r. Ne 7-D3 «O HekoMMmepueckux opranusanusix» // C3 PD.
1996. Ne 3. Cr. 145; 1998. Ne 48. Crt. 5849; 1999. Ne 28. Cr. 3473; 2002. Ne 12. Cr. 1093; Ne 52 (uacts I1). Cr. 5141; 2003. Ne 52 (uacts I1). Cr.
5031 (nanee — 3aKOH O HEKOMMEPYECKUX OpraHu3alusx). B aToM oTpaxaeTcs NpeuMylieCTBEHHO MPeANPUHUMATENIbCKUIA (KOMMEPUYECKUIA)
XapakTep IesITeIbHOCTU TaKOTO PoJia OPraHM3allnii, 3aCTaBISIIOILMI COMHEBATHCSI B MX HEKOMMEPUYECKOM MPUpoIe.

2 CMm. 1. 6 ctr. 24 DenepanbHoro 3akoHa ot 12 suBapst 1996 r. Ne 10-D3 «O mpodeccnoHaTbHBIX COI03aX, MX MpaBaxX U TapaHTHSIX
nestenbHOCTH» // C3 PD. 1996. Ne 3. Cr. 148; 2002. Ne 12. Ct. 1093; Ne 30. Cr. 3029, 3033; 2003. Ne 27 (yacts I). Cr. 2700; 2003. Ne 50. Cr.
4855; 2004. Ne 27. Cr. 2711.

I CM. ct1. 37 ®enepanbHoro 3akoHa oT 19 mMasg 1995 r. Ne 82-®3 «O6 obmiecTBeHHBIX 00beanHeHUsIx» // C3 P®. 1995. Ne 21. Cr. 1930;
1997. Ne 20. Cr. 2231; 1998. Ne 30. Cr. 3608; 2002. Ne 11. Cr. 1018; Ne 12. Ct. 1093; Ne 30. Cr. 3029; 2003. Ne 50. Cr. 4855; 2004. Ne 27. Cr.
2711 (nanee — 3akoH 00 OOLIECTBEHHBIX OOBEAMHEHUSIX).

2 CM. 1. 4 cr. 12 DepepanbHoro 3akoHa ot 11 aBrycra 1995 r. Ne 135-®3 «O 61aroTBOPUTEILHOM AESITEILHOCTH M 0JaroTBOPUTETbHBIX
opranusauusix» // C3 P®. 1995. Ne 33. Cr. 3340; 2002. Ne 12. Crt. 1093; Ne 30. Cr. 3029; 2003. Ne 27 (4actsp II). Cr. 2708 (nanee — 3akoH o
0J1arOTBOPUTEJIBHOM JIEATEIbHOCTH).

I'CMm. 1. 5 ct. 21 @enepanbHoro 3akoHa ot 26 ceHTsIopst 1997 1. Ne 125-D3 «O cBo6Go/ie COBECTH U O PETUTUO3HBIX 00beAMHEHUsIX» // C3
P®. 1997. Ne 39. Cr. 4465; 2000. Ne 14. Cr. 1430; 2002. Ne 12. Cr. 1093; Ne 30. Cr. 3029; 2003. Ne 50. Cr. 4855; 2004. Ne 27. Ct. 2711.
IMompo6Hnee cM.: Pycckast [paBociaBHast LlepkoBb 1 ipaBo: komMeHTapuit / OTB. pen. M.B. Havuues. M., 1999. C. 180—181 u c.



I'nasa 21. IIpaBo my06,1MYHO¥# COOCTBEHHOCTH

§ 1. O0mue MoJI0XKeHUs O MPaBe roCy1aPCTBEHHOM
W MYHHIUNAJIbHO# (IMy0JIM4YHOIi) COOCTBEHHOCTH

1. «Buapl npaBa cOOCTBEHHOCTH» H IPABOBO PeKUM HMYIIIECTBA

[IpaBo cOOCTBEHHOCTH MPEAOCTABISICT OMMHAKOBBIE BOSMOXHOCTH BCeM CBOMM cyObeKTaM. Kak comepxkaHue,
TaK M OCYIIECTBJICHNE €ro IMPaBOMOUYMIT B TpaxkIaHCKOM IpaBe B IMIPUHIIMIIC HE UMEIOT pa3InIuii B 3aBUCUMOCTH
OT CYOBEKTHOIO COCTaBa, T.€. OT TOTO, UIAECT JIU peub O YACTHOM WMJIU O MyOJUYHOM coGCTBeHHUKe!. M3BeCTHBIE
OrpaHUYEHMSI, BJIEKyIie OCOOEHHOCTH MPAaBOBOI0O pexXrMa OTAEAbHBIX 00BbEKTOB 3TOI0 MpaBa, TakKe Mo o0LIeMy
MpaBWIy SBISIIOTCS OAWHAKOBBIMU JJISI BCEX COOCTBEHHMKOB (HampuMep, CTpPOro lieJieBOi XapakTep
HCTIOJIb30BAHUS HAXOIAIIUXCI B MX COOCTBEHHOCTH 3€MJIM WKW JOPYTMX MPUPOAHBIX PECYPCOB JIMOO KUIIBIX
MMOMEIICHUI; OTYYKICHUE U MCIIOJIb30BaHUE BElllel, OrpaHUYEHHBIX B 000pOTe, U T.IL.).

B cBs13u ¢ 3THIM, Kak yxke oTMedanoch B § 1 1. 19 Hacrosimero Toma ydeOHMKaA, OTIIAgal0T OCHOBAHMS IUISI
pa3Iuuusl HE TOJBKO «(DOPM COOCTBEHHOCTHM», HO U OTHEIbHBIX «IIpaB COOCTBEHHOCTU» (MJIM «BHUAOB IIpaBa
COOCTBEHHOCTHM»), MO0 TakKoe pa3rpaHUYeHUE YTPaTWIO TIpakJaHCKO-TIpaBOBOM cwmbica. MHoe peno —
0COOEHHOCTH TPaKIaHCKO-TIPaBOBOIO pexKMMa OTAEJbHbIX 00BEKTOB IMpaBa COOCTBEHHOCTH, HAIIPUMEDP U3bSIThHIX
U3 obopoTa Bellel (KOTOpble MOTYT HAXOAMTHCS JIMILb B FOCYJapCTBEHHOW COOCTBEHHOCTH), MU HEKOTOPBIX
OCHOBaHMIT BOSHUKHOBEHUSI M MPEKpPAIIeHUS TIpaBa COOCTBEHHOCTH, MCITOIb3YEMBIX IIJISI CTPOTO OIIPEIeICHHBIX
CyOBeKTOB (HAIIpUMep, IpuBaTtm3amyvs). HeoOXommMOCTh COXpaHEHHMS TaKUX OCOOCHHOCTE B CBOIO OuYepelb
JejlaeT HeoOXOAMMON M3BeCTHYIO AuddepeHlaluio O0beKTOB IIpaBa COOCTBEHHOCTM (MX TIpaXIaHCKO-
MPaBOBOI0 PEXKUMa) B 3aBUCHUMOCTH OT CyOBEKTHOIo cocTaBa. Peub, ogHako, MAET MMEHHO 00 OCOOEHHOCTSIX
MPaBOBOIO peXUMa OTHEJbHbIX OOBEKTOB, a4 HE O pa3IuYusIX B CONEPXKAHUM IpaB WA TpaHULAX UX
OCYIIECTBIICHUS ISl OTIEIbHBIX COOCTBEeHHUKOB. [ToaTOMYy

npaeo wacmuoil u npaeo nyoAUMHOU coOCmeeHHOCMU CAedyem PacCMampueans He 8 Kavecmee «pasHoeudHocmen
npaea cobcmeennocmw» (€ PA3AUMHOIMU  60IMONCHOCMAMU 045 COOMIGEMCMEYIOWUX COOCMGEEHHUKO08), a4 KaK
0000weHHoe 0003HaAYEeHUe PA3AIUMUIL 8 NPABOBOM PeXCUME OMOCAbHBIX 006eKM06 npasa co6CmeeHHOCH.

[Tpu 3TOM CllemyeT UMETh B BUIY, YTO NPHUHAIICKHOCTh MaTepUaIbHBIX OJar rpaxkaaHaMm U IOpUIAYECKUM
JiIiaM — OOBIYHBIM CYyOBEKTaM TPaKIaHCKOTO (YacTHOTO) TpaBa, T.e. YacTHasi COOCTBEHHOCTb, MPEACTABIISET
c000li HOPMAJTLHYI0 CUTYAIINIO, TIPE00JIaIAoNIyI0 B OOBIYHOM TIPABOTIOPSIKE, TOTNA KaK MPUHAJIEKHOCTh 3THX
0JIar roCyJapCTBEHHBIM M MYHUIIMIAIBHBIM 00pa3oBaHusM (ITyOIMYHAs COOCTBEHHOCTb) SIBJISIETCSI OCOOBIM CJIydaem,
Ha KOTOpOM O0asupyercsi ydyacTMe B WMYIIECTBEHHBIX OTHOUICHUSIX TaKUX CBOEOOpa3HBIX CYOBEKTOB, Kak
MyOJIMYHO-TIPaBOBBIE 00pa3oBaHMs. [103TOMY IrpakaaHCKO-TIpaBOBbIe HOPMBI O IIPaBe COOCTBEHHOCTH MO OOIIEMY
MPpaBUJTy PACCYMTAHBI HAa YACTHBIX COOCTBEHHUKOB, OIPEAC/Iss PEXUM IPUHAIIEXKAIlero UM UMYIIEeCTBa, XOTS U
conepxkar HeoOXOIMMbIe UCKITIOUEHMST 1 OCOOEHHOCTH JIJTSI MUMYIIIECTBA ITyOJIMYHBIX COOCTBEHHUKOB.

2. CyObekTsl IpaBa MyoJMIHO COOCTBEHHOCTH

B Hamem 3akoHOmATENbCTBE IOCyIapcTBO (ITyOJIMYHO-TIpaBOBOE 0Opa3oBaHHWE) TPATWMIIMOHHO CUYUTAETCS
0COOBbIM, CaMOCTOSITEIbHBIM CYOBEKTOM TIpaBa Hapsily C IOPUAWYECKMMM JULAMU M TpaxnaHamu. B astom
KayecTBE OHO MOXET ObITh M CYyOBEKTOM IpaBa COOCTBEHHOCTH (COOCTBEHHUKOM). BaxXHBIMM OCOOEHHOCTSIMM
MPaBOBOTO IMOJOXEHUSI CYObEKTOB ITyOJUUHOM COOCTBEHHOCTU SIBJISIFOTCSI:

® BO-IIEPBBIX, HATMYUE Y HUX OCOOBIX, BIACTHBIX TTOJTHOMOYMI ((PYHKIIMIA), TTO3BOJISIONIMX UM IIPUHUMATh HOPMaTHBHBIC

AKTbI, KOTOPBIC PETTTAMCHTUPYIOT NOPAAOK OCYIIECTB/ICHUA NMPUHALJICKALIET0 UM NpaBa COﬁCTBeHHOCTPIl;

® BO-BTODPBIX, OCYIICCTBJICHUC UMU 3TOTO ITpaBa B l'ly6J'lﬂ'-ll-[bIX (OﬁﬂleCTBeHHbIX) HHTEpEeCcax.

ITy6myHast COOCTBEHHOCTh B COOTBETCTBUM C POCCUMCKUM 3aKOHOATEbCTBOM UMEET IBE PA3HOBUIHOCTU —
TOCYIapCTBEHHYIO M MYHUIIMITAJIBEHYIO COOCTBeHHOCTh. IIpaBo rocyaapcTBeHHOil COOCTBEHHOCTH XapaKTEePU3YETCs
MHOZKECTBEHHOCTBIO CYOBEKTOB, B POJIM KOTOPBIX BEICTYIMalOT Poccuiickasg Penepanus B 1eoM (B OTHOIICHUH
HWMYIIECTBA, COCTABJISIONIETO (PeepaTbHyI0 COOCTBEHHOCTD) U €€ CYOBEKThl — PECITyOIMKH, Kpasi, 00JIacT! U T.A.
(B OTHOIIIEHUM MMYIIECTBA, COCTABJISIIONIETO UX COOCTBEHHOCTH). CliemoBaTeIbHO, CYOBEKTaMM IIpaBa rocyaap-
CTBEHHOI COOCTBEHHOCTM BBICTYAIOT MMEHHO COOTBETCTBYIOIIME TOCYJAapCTBeHHbIe (IIyOJHMYHO-NPABOBbIE)



oOpa3oBaHus B ueyoM, T.e. Poccuiickas @Demepaiivsi M BXOASIINE B €€ COCTaB PeCIyOJIMKU, Kpasi, 00JIacTi U T.I.,
HO HE WX OpraHbl BIacTu win ynpasieHus (1. 3 ct. 214 I'K). [TociegHue BHICTYNAIOT B UMYIIIECTBEHHOM 000pOTe
OT MMEHU COOTBETCTBYIOIIETO TOCYIapCTBEHHOTO OOpa30BaHMSI M B COOTBETCTBUM CO CBOEH KOMITETCHITMCH
OCYIIECTBIISIIOT T€ WX MHBIEC IPaBOMOYMS ITyOIMIHOro coocTBeHHUKA (cT. 125 T'K).

MyHununaabHasi coOCTBEHHOCTh OTHOCUTCSI K ITyOJIMYHOM, a HE K YaCTHOM COOCTBEHHOCTH, ITOCKOJIBKY €€
CyOBEKTBI TOXE OTHOCSTCS K IMyOJUYHO-TIPAaBOBBIM 00pa3oBaHUsM. C 3TOH TOYKM 3pEHUS] MOXHO CKa3aTb, YTO
KaK JKOHOMMYECKas KaTeropusi MYHUIIMINAIbHAs COOCTBEHHOCTb HE€  SBJSIETCS  Pa3HOBUIHOCTHIO
TOCYyIapCTBEHHOM COOCTBEHHOCTH, a IIPEICTABIISICT COOOM caMOCTOATEIbHbIA BH, IyO IMIHOI coOcTBeHHOCTH. Benn
MYHUIIUTIATBHEIE 00pa30BaHUs HE SBIISIOTCS TOCYIApPCTBEHHBIMU O0Opa30BaHUSIMM (M3 YeTO MCXOOWI U paHee
JMEMCTBOBABIIMI POCCUUCKMI 3aKOH O COOCTBeHHOCTH). OmHAKO B KadyeCTBE YYACTHHMKOB HMYIIECTBEHHBIX
OTHOIIICHUI MYHUUMIIAJIbHbIE O00pa30BaHUSI MPUOOPETAIOT OCOOBIN, MyOJUUYHO-TIpaBoBoil cTatyc. [ToaToMy mux
MOJIOXKEHNE KaK COOCTBEHHUKOB CTPOUTCS 10 MOJEIU IOCYIapCTBEHHO COOCTBEHHOCTH.

CyObeKTaMu TpaBa MYHULIMNAAbHON cOOCTBEHHOCTU B II. 1 ¢T. 215 'K 00BsSIBIIeHBI TOPOICKUE U CEJIbCKHE
TOCEJICHUST W pyTVie MYyHHUIUNAJbHbIE 00pa3oBaHus B meqioM. OT MMEHU COOTBETCTBYIOIIETO MYHUIIMTIAIIBHOTO
00pa3oBaHUsT — COOCTBEHHUKA €TO TTPaBOMOYMS B COOTBETCTBUM CO CBOEW KOMIIETEHIIMEN MOTYT OCYIIECTBIISATh
Te WIM WHBle ero opraHbl (cT. 125, m. 2 cr. 215 TI'K), 4ro, pasymeercsi, He ImejaeT WX COOCTBEHHUKAMU
COOTBETCTBYIOIIIETO MMYILIECTBA.

Kakoii MMeHHO TroCymapCTBEHHBI WJIM MYHUIIMIIAJbHBIN OpraH BIpaBe BBICTYHaTb B TeX WM WHBIX
KOHKPETHBIX MMYIIECTBEHHBIX OTHOIIEHUSX OT MMEHM COOTBETCTBYIOIIErO TOCYJApCTBEHHOIO MU
MYHULMNAIBHOTO 00Opa30BaHMsI, ONPEAENSIET YyCTAHOBIEHHAsA 3aKOHOIATEIbCTBOM KOMITETEHIIMS 3TOrO OpraHa.
BaxxHO mOmMYEpKHYTh, YTO CTOPOHON KOHKPETHBIX MPABOOTHOILICHUN IOPUAWYECKU OYyIeT SIBISTHCSI WMEHHO
TOCyIapCTBO WM WHOE MyOJMYHO-TIPABOBOE OOpa3oBaHHe, a He €ro opraH (TOCIeMHUN MOXET CTaTh
CaMOCTOSITEJIbHBIM YYaCTHUKOM TpaXIaHCKMX TIPABOOTHOIICHMI TOJBKO B KayeCTBE IOPUANYECKOTO JIMIA —
yUpeXIEHUSI, He SBIISIONIETOCsS COOCTBEHHUKOM CBOEr0 MMYIIECTBA)' .

HeiicTBylolllee POCCUICKOE 3aKOHOAATEJIbCTBO HE MCIIOJb3YeT IIOHSTHS BCEHAPOAHOE [OCTOSIHUE
(«HEeOThEMIIEMOE TOCTOSTHAE HAPOIOB») WJIM aHAJIOTMIHBIX eMy IMPUMEHUTEIbHO K (heaepalbHON WM MHOM TO-
CyIapCTBEHHOI COOCTBEHHOCTH. PaHee 3TO IMOHSITHE HCIIOIB30BaJIOCh MpPEXIe BCETO B OTHOIICHUM 3eMJIM W
IPYTUX IIPUPOITHBIX PECYPCOB (a TaKKe HEKOTOPBIX MaMSITHUKOB MCTOPUU U KyJIbTYphl). OHO MOIJIO TPaKTOBaThCS
B KayecTBE 0CO0Oro NPAaBOBOIO pPeXMMA, MCKIIOUYABIIErO Ybe-IM00 (B TOM 4YMC/I€ M TOCydapcTBa) IIPaBoO
COOCTBEHHOCTH Ha COOTBETCTBYIOLIMI 00beKT2. Termepb 3T pecypchl pacCMaTPUBAIOTCS KaK «OCHOBA XKU3HU U
JIeSAITETbHOCTH HapOIOB, ITPOXXKUBAIOIINX HAa COOTBETCTBYOIIEH Tepputopum» (1. 1 ct. 9 Koncrturynuu PO; 1. 1 cr.
12 3eMenbHOrO KOIEKCa), YTO HE CO3JaeT U MaHHBIX OO0BEKTOB HUKAKOTO CICIHAIBHOTO TpakmaHCKO-
IIPaBOBOTO peXXmMa. B jmTeparype M ceifyac BBICKA3BIBAIOTCS IPEIJIOXKEHUSI O 3aKOHOIATEILHOM 000COOICHUN
KaTeropuM <«HaIlMOHAJIbHOE (HApOZHOE) JOCTOSIHME» KaK OCOOOM IIPaBOBOM peXMME B paMKax ITyOJMYHOM
(rocymapcTBEHHOI) COOCTBEHHOCTH .

3. OObeKTsI MpaBa MyOIMIHOI COOCTBEHHOCTH

B kauecTBe OOBEKTOB KaK TOCYJAapCTBEHHOM, TaK W MYHUIUMNAJIbHOW COOCTBEHHOCTM MOTIYT BBICTYIATh
pa3TMYHbIe BUABI HEIBWXKMMOCTU, BKIIIOYas 3e€MEJIbHBIE YYaCTKW, TIPEANPUSATAS W JIpYyTue WMYIIeCTBEHHBIC
KOMIUIEKCHI, XWJIWIMHBIA (DOHI W HEXWIble TMOMEIIEHUS, 3MaHUs U COOPYXEHUS IPOM3BOACTBEHHOTIO W
HETIPOM3BOICTBEHHOTO Ha3HAYEeHWUs, a TakKKe O0OpyIOBaHWE, TPAHCIOPTHBIE CPEICTBA M HHBIC <«CPEICTBA
MPOU3BOACTBA» U IPeAMeThl OBITOBOIO, IOTPEOUTENHLCKOTO XapakTepa. B cocTtaB myOJMYHOIro UMYIIECTBa BXOASIT
W TOpUHALIeXKAlIue ITyOJMIHO-TIPAaBOBBIM  OOpa3oBaHMSIM IIEHHbIE OymMar, B YaCTHOCTH aKIIUK
MPUBaTU3UPOBAHHBIX TIPEANPUSITUN, CTAaBIIMX aKIMOHEPHBIMU OOIECTBAaMM, BKJIanbl B OaHKaX M JIPYIUX
KPEIUTHBIX YUPEXKIACHUSX, BAIIOTHBIE [ICHHOCTH, a TAKXKe Pa3IMYHbIC TAMSTHUKN UCTOPUU Y KYJIbTYPHI.

Poccuiickast @enepaiusa u ee CyObEKThI MOTYT OBITh COOCTBEHHUKAMU JIIOOOr0 MMYIIECTBA, B TOM 4YHCIIE
U3BITOTO M3 000poTa Wi orpaHmdeHHOro B obopote (c1. 129 I'K). Paktuuecku cyobekTsl PO B HacTosIee
BpEMSI SIBIISTIOTCSI COOCTBEHHUKAMU JIIIb OTAETbHBIX BUAOB U3BATOTO M3 000pOTa MMYyIIeCTBa. MyHULIMTIATbHBIE
ke 00pa3oBaHUsI MOTYT OBbITh COOCTBEHHMKAMU OTPAHWYEHHOTO B 000pPOTE MMYIIECTBA TOJIHKO IO CTEIUATEHOMY
YKa3aHUIO 3aKOHA M He BIIPaBe UMETh B COOCTBEHHOCTHU BEILIM, U3BSIThIC U3 000pOTAa.

OOBeKTHI MyOJUIHON COOCTBEHHOCTH pacripenensiorcss Mexny Poccuiickoit Depnepaiiyieii, ee cyObeKTaMu 1
MyHULMNQJIbHBIMU ~ OOpa30BaHUSIMU KaK CaMOCTOSITEJIbHBIMUA  COOCTBEHHMKAMM MPUHAUIEXAIEero WM
umytectBa. [lopsmoK OTHECEHWS TOCyIapCTBEHHOTO WMYIecTBa K enepalbHO COOCTBEHHOCTH WM K
cobcTBeHHOCTH CyOBhekTOB Deneparu MokKeH YCTaHABIMBATLCS CIIEMATbHBIM 3aKOHOM (11. 5 cT. 214 T'K). TToka
TaKO¥ 3aKOH MMEETCS UMb TPUMEHUTETLHO K OMTHOMY BUIY MYOJWIHOTO UMYIIECTBA — 3€METbHBIM y4acTKaMm



(ct. 16—19 3K)1.

B otrcyrcTBue o61iero 3akoHa coxpansieT cuiy [loctanosnenue BepxosHoro Cosera PO ot 27 nexabdpst 1991 r.
Ne 3020-1 «O pasrpaHWYeHNN TOCYOapCTBEHHON COOCTBeHHOCTH B Poccuiickoit Demepanuy Ha deaeparbHyIo
COOCTBEHHOCTb, TOCYIapCTBEHHYIO COOCTBEHHOCTh pecnyOJnK B coctaBe Poccuiickoit Pemepaiivn, Kpaes,
obnacrteif, aBTOHOMHOWM 00JacTH, aBTOHOMHBIX OKpYyroB, ropogoB MockBel u Cankrt-IlerepOypra u
MYHHULIMIATBHYIO COOCTBEHHOCTh»2. COIJIaCHO 3TOMY 3aKOHOIATEJbHOMY aKTy BCE FOCYIapCTBEHHOE UMYIIECTBO,
3a WCKJIOYEHUEM TIPSIMO OITpPEeNeJIeHHOTO B KavyecTBe MYHUILIMIAJIbHON COOCTBEHHOCTH (NpUJIOXEHHEe 3 K
Ha3BaHHOMY ITOCTAHOBJIEHUIO)3, mpeanoaraercd geaepanbubiM. [TocieqHee pasmeieHo Ha:

e HCKIIIOUUTEIbHO (PeiepabHOe UMYILIECTBO (TIEpeYnCIeHHOE B IPUIOXKEHUN 1);

e (bemepaTbHOE MMYIIECTBO, KOTOPOE MOXET OBITh TIepelaHO B COOCTBEHHOCTh CyOBheKTOB Denepanuu (IepeurcIieHHOE B

MPUIOXEHUU 2).

Ecnu ke 00BbeKThl roCynapCTBEHHON COOCTBEHHOCTH IPSIMO HE YIIOMSIHYTHI HUM B OIHOM M3 MPUJIOXKEHUN K
Ha3BaHHOMY IOCTAHOBJICHUIO, OHM IEPEAaloTCs B COOCTBEHHOCTb COOTBETCTBYIOHIMX CyOBbekTOB Poccuiickoii
®enepauu T10CIe CIEUATBHOTO OOpaIlleHWsT TI0 3TOMY TTOBOMY WX BBICHIMX OPTraHOB (a JO0 3TOrO MOMEHTa
CUMTAIOTCS HAXOMAIIMMUCS B heepabHOi COOCTBEHHOCTH).

Takum 00pa3oM, HMYIIECTBO, COCTaBJIAIONIEe COOCTBEHHOCTh CyObekToB Demepalny, MOXKET oOpa-
30BBIBATBhCS 3a CYET (helepalbHOIO MMYIIECTBA TOJBKO B CIydasX €ro IpsSMON mepeaayd (OTIYKICHMSI) OT
Poccuiickoit Depepaiini B COOCTBEHHOCTh €€ COOTBETCTBYIOIIETO CyObekTa!. Takasl mepemaya HEOTHOKPATHO
MMeJia MeCTO Ha MmpoTskeHuu 90-X IT. 1o crielMalbHBIM nocTaHoBIeHUsIM [IpaButenbctBa PD. B cBolo ouepenn
cyonekT Poccuiickoit @emepanun BIpaBe IiepelaBaThb HaXONSIIMECS B €r0 COOCTBEHHOCTH OOBEKTHI B
MYHUILIUTIAIBHYIO COOCTBEHHOCTh. Takoro poga Tiepenavya OCYIIECTBIISIETCS 0€3BO3ME3IHO, Oymydu MyOM4HO-
NMPaBOBbIM AKTOM PACITOPSIKEHUSI TOCYIapCTBEHHBIM COOCTBEHHMKOM CBOMM MMYIIECTBOM. B manpHeitmem Xe,
IOCJIe 3aBePIICHMSI pa3TPaHMYCHUS ITyOJIMIHONM COOCTBEHHOCTH, OTYYXICHHE ITyOJIMYHOIO MMYIIECTBAa, B TOM
YHCJIe B TOJIBb3Y APYTUX ITyOJUYHBIX COOCTBEHHMKOB, OyIeT BO3MOXHO TOJIBKO Ha IPakIaHCKO-IIPABOBBIX (Uallle
BCEr0 — JOTOBOPHBIX) Havyajlax, 100 MMYIIECTBEHHbIE OTHOIIEHUSI PAaBHOIIPABHBIX COOCTBEHHUKOB, B TOM YMCIIE
MyOJIMYHBIX, COCTABISIIOT MPEAMET I'pak1aHCKO-TIpaBoBoro peryaupoBanus (1. 1 ct. 2 T'K).

Haxopsiieecst B rocyiapcTBeHHOM WIIM MYHUIIMTIAIBHOM COOCTBEHHOCTH MMYILIECTBO MOAPA3AEISETCS HA JBe
gyactu. OnmHa 4YacTh 3aKpervisieTcss 3a TOCYJAapCTBEHHBIMU WM MYHUIUTIATBHBIMU  TIPENNPUSITUSIMU 1
VUpeXIEHUSIMYA Ha OTPaHNUYEHHBIX BEIIHBIX IPaBaxX XO3IMCTBEHHOTO BEJIECHMS WIIA OTIEPATUBHOTO YIIPABJICHMSZ.
DTO pacnpenejieHHOe MyO0JIMYHOE HMMYHIECTBO COCTaBIIsseT 0a3y UL y4acTHsI B MMYIIECTBEHHOM O0OOPOTE 3THUX
OpraHu3aluii Kak caMOCTOSITEJbHBIX IOpUANYECKUX JUI. OHO He MOXET CIYXUTb UIsI 00eCrieYeHUST TTOKPBITUS
BO3MOXHBIX JIOJITOB ITyOJTMYHOTO COOCTBEHHMWKA, MO0 YHUTApHBIE TPEANPUATHS KaK IOpUANYECKWEe JIUIa He
OTBEYAIOT CBOMM MMYILECTBOM IO AoJjiraM cBoero yupenutens (m. 5 cr. 113 T'K) — 3TuM uMyllecTBOM OHU
JIOJDKHBI OTBEYaTh IO COOCTBEHHBIM IOJTaM IIepel CBOMMHM KpeauTopamMu. I1o cMBICTy 3aKOHAa HMMYIIECTBO
VUpEeXIeHUN M Ka3eHHBIX MPEANPUITUA TaKKe He JOJDKHO oOpalllaThCsl Ha ITOTallleHHe TOJITOB CO3MABIIEIO MX
IMyOJUYHOTO COOCTBEHHMKA, €CIM TOJBKO IOCICIHUN HE M3BIMACT 3TO MMYIIECTBO B YCTAHOBJIICHHOM 3aKOHOM
nopsake (m. 2 cr. 296 I'K), 1ubo He JNMKBUAMPYET CO3JAHHOE MM IOPUAMYECKOE JIMIIO M 3a0MpaeT OCTaTOK
AMYIIECTBA TIOCJIC YIOBICTBOPEHUS TpebOBaHMI BceX KpeauTopoB (1. 7 ¢T. 63 I'K), uto, BrpodyeM, BO3MOXHO 1
MPUMEHUTENIBHO K 0OBIYHOMY YHUTApHOMY Npeanpusatvio (1. 1 ct. 295 I'K).

NmymiecTBo, He 3aKperyieHHOE 3a TPEANPUSATASIMU W YIpeXIeHUsIMU (HepacnpeaesieHHOe rocyJapCTBeHHOe
WM MYHHIOHUNAIbHOE HMYIIECTBO), IIPEXXIE BCETO CPEACTBA COOTBETCTBYIOIIETO OIOMXKETa, COCTABISICT Ka3HY
IMyOJMYHO-TIPaBOBOTO 00pa3oBaHms. I1oa Ka3HOit 3aKOH MOHMMAaeT UMEHHO HepacIipeesIeHHOe UMYIIIECTBO, a He
TOCYIApCTBEHHBI WM MYHUIIUMNAJIbHBIA OpraH (Ka3HauyelcTBO). Takoe MMYIIECTBO MOXKET OBITh OOBEKTOM
B3bICKAHUSI KPEAUTOPOB MyOJITMYHOTO COOCTBEHHMKA T10 €r0 CAaMOCTOSITEIbHBIM 00s13aTeibcTBaM (1. 1 ¢T. 126 I'K).

B mepeuHe 00BEKTOB, COCTABJSIOIIUX Ka3HY COOTBETCTBYIOIIETO IMyOJIMYHO-TIPABOBOTO OOpa3oBaHUsI, Ha
TIepBOM MECTE 3aKOHOM Ha3BaHBI 0l0/KeTHbIE cpeacTBa. OHU B TIEPBYIO OYEpeb U COCTABIISIIOT peabHBIN OOBEKT
TAKOTO B3BICKAHMS, a TaKXKe CIyKaT MCTOYHMKOM TOITOJTHHUTEIBHON OTBETCTBEHHOCTU ITyOJMYHO-IIPABOBOTO
00pa30BaHUS II0 JOJTaM €T0 YUIPEXICHMI (MM Ka3eHHBIX IMPEANpPUSTHII) MPW HEOOCTaTKe Y HUX ICHEXHBIX
cpelcTB (MMYILECTBa) AJIsl pACYETOB CO CBOMMM KpeauTopaMu. OQHAKO rocyaapcTBeHHbli qoar PD, kak u gojru
JIPYIUX MyOJIUYHBIX COOCTBEHHUKOB, «IIOJTHOCTHIO U 0€3 YCI0BUiIl» 00eCIeurnBaeTCs BCEM UMYILECTBOM Ka3HbI, a
He TOJIbKO cpeacTBamu Gromkera (1. 1 ¢t. 126 I'K; 1. 2 c1. 97 BromxketHoro Kozaekca)'.

3aKOH ceMaIbHO OTOBApUBACT, YTO HAXOMSIINECS B MyOJIMIHON COOCTBEHHOCTH 3eMJIA M IPyrHe MPHpPOIHbIE
pecypchl MOTYT CTaTh OOBEKTOM B3BICKAHMSI KPEIUTOPOB COOTBETCTBYIOIIETO ITyOJMYHO-TIPABOBOTO 00pa30BaHUS
TOJIBKO B CJIy4asix, IIPSIMO IIPeIyCMOTPEHHBIX CITEeLMabHBIM 3aKoHOM (a03. 2 1. 1 ct. 126 T'K). B ero orcyrcrBue
TaKoOro poia OOBEKThI, MO CYTH, 3a0POHUPOBAHBI OT B3BICKAHMSI KPEAUTOPOB, UYTO IIPU3BAHO COXPAHUTh
MyOJIMYHYIO COOCTBEHHOCTb Ha 3€MJTIO.



K uucny Beleid, cOCTaBISIONINX OOBEKT HUCKIHYUTENBHO (enepaibHOii COOCTBEHHOCTH, IO JIEHCTBYIOIIEMY
3aKOHOMATEJIbCTBY OTHOCITCS PEeCypChl KOHTHHCHTAJIBLHOTO Imejib(ha, TEPPUTOPUATBHBIX BOH MOPCKOM
SKOHOMIYECKOI 30HBI P®, HEKOTOpHIE 0CO00 OXpaHSeMbIe IPUPOTHBIE OOBEKTHI (B TOM UMCIIE HEKOTOPHIC
3alIOBEIHUKHU, IIeJIeOHble MUCTOYHMKU M T.I.), 0CO0O IIEHHBIE OOBEKTHI MCTOPUKO-KYJIBTYPHOTO HacHeaus M
HEKOTOPbIE XyIO0XKECTBEHHbIE LIEHHOCTU, OOJBIIMHCTBO BUIOB BOOPYXEHUI U OOBEKTOB OOOPOHHOIO 3HAYEHUS,
000pyI0BaHME HEKOTOPBIX BaxKHEUIIUX MPEANpUSATHI U yUpexkIeHWi. DTU BUIbl MUMYIIECTBa, KaK IIPaBUIIO,
H3bATHI U3 000POTA.

Hexkotopeie Bumbl HEOBIKMMOCTEH, IIPEXIE BCETrOo IMPHUPOTHBIC PECYPCHI, MOTYT HAXOOWUTBCS TOJBKO B
(demepanbHOI WX B TOCYIapCTBEHHOM COOCTBEHHOCTH CyobekTOB Demepaninit, HO He B MyHULIMITIAIBLHOM (1 He B
YacTHOM) cobcTBeHHOCTH. K HMM OTHOCSTCS y4acTKU HeAp, MPHUPOIHBIC JICYeOHBIE pecypchl (MUHEpPaIbHEIC
BOIbI, JIeYEOHbIE IPSI3U U T.I1.), 3eMJIK 0CO00 OXpaHSIEMbIX IPUPOIHBIX TEPPUTOPUI. DTO O3HAYAET, YTO IO CYTH
OHM TaKKe U3bSITHI U3 UMYIIIECTBEHHOTO (TpaXkIaHCKOT0) 000poTa.

B denepanpHOii COOCTBEHHOCTU HAXOAMTCS Y UMYILIECTBO, KOTOPOE MPU OINPEeICHHBIX YCIOBUSIX, HAIPUMED
IIpH 0OpallleHUM B3BICKAHUS 10 TPeOOBAHUSAM KPEAUTOPOB, MOXET MEPEXOIUTh B COOCTBEHHOCTh Apyrux juil. K
STOU KaTeTOPUM CIIEAYET, HaIIpUMep, OTHECTH MMYIIECTBO «IOCYIapCTBEeHHOM Ka3HBI PM», cocTostiiee 13 CPeacTB
(demepanbHOro OIOMKeTa M BHEOIOMKETHBIX (DOHIOB, 30JI0TOrO 3araca, ajJMa3HOTO U BaJIIOTHOTO (hOHIOB W
umyiiectBa LleHTpoOaHKa, a Takke MMYIIIECTBO, HaxXOAsdIIeecs] B TOCYTIapCTBEHHOM pe3epBe. DTo ¢eaepalbHOE
HUMYIIECTBO HEJIb3S, CICNOBATEIbHO, CUNTATh U3BSITHIM U3 000pOTa.

HMMy1iecTBO MOXKET TTOCTYIIATh B MyOJIMYHYIO COOCTBEHHOCTD HE TOJIbKO OOIIMMU (001IerpaXk1aHCKUMM), HO 1
CHEeNHAIBHBIMH CIOCO0aMH, HEe CBOMCTBEHHBIMM OTHOIICHMSIM YAaCTHOM COOCTBEHHOCTH: C ITOMOIIBIO HAJIOTOB,
cOOpOB M TMOLUIMH, a TaKXe PEeKBU3MLNM, KOH(UCKAUMM M HauuoHaim3auuu'. MMmeeTcs M crenuaabHOe
OCHOBaHME IIpeKpallleHus IIpaBa COOCTBEHHOCTH MYyOJMYHO-IIPABOBLIX 0O0pa30BaHUI, KOTOPBIM SIBJISIETCS
npuBaTU3amus (CJyxailasi OTHOBPEMEHHO OCOOBIM, CaMOCTOSITEJIbHbIM OCHOBAaHMEM BO3HMKHOBEHHUS IIpaBa
YaCTHOM COOCTBEHHOCTH)!.

C y4eToM IIeJIeBOTO XapaKTepa TOCyIapCTBEHHOTO M MYHMIIMIIATLHOTO MMYIIECTBA, TIpeAHa3HAYCHHOTO IS
MaTepHaIbHOTO OOCCICUYCHUsI pelIeHUs ITyOIMIHO-TIPAaBOBBIX 3amad, 3aKOHOMATENBCTBO YCTaHABIMBACT
HEKOTOpPBIC TOIOJHUTEIbHEIC (B CPAaBHEHNH C TIPEIYCMOTPEHHBIMU IUISI BCEX COOCTBEHHMKOB) OrpAaHMYEHHS B €70
HCIO/Ib30BAHMMZ, TJIABHBIM 00pasoM [T MyHULUIIATbHBIX oOpasoBaHuil. [locienHue, HampuMmep, HeE BIIpaBe
nepeaaBaThb CpeACTBA MECTHBIX OIOIKETOB M HAaXOMSIIUECS B MYHULMIIAJbHOW COOCTBEHHOCTH 3€MeEJIbHBIC
YYacTKM B YCTaBHbIE KalUTaJibl 0AHKOB U IPYTUX KPeAMTHBIX opraHusanuii (1. 4 cr. 13 3akoHa 0 (hMHAHCOBBIX
OCHOBaX MeCTHOro camoyrpasiieHus B P®). Ecam ke B WX COOCTBEHHOCTHM OKaXeTcsl WMYIIECTBO, He
MpeaHa3HAYeHHOE IJISI OCYIIECTBICHUS MX ITyOIMIHBIX (DYHKUIWA WX UIST 00ECIIEUCHMST X NeSITCIbHOCTHA, OHO
MTOUIEKUT TTepenpOoGUINPOBAHUIO YIIM OTIYXKICHHUIO B TTOPSIIKE, TIPEIYCMOTPEHHOM 3aKOHOM.

§ 2. IIpuBaTH3anus rocyaapCTBEHHOIO
1 MYHHIIMNIAJILHOTO

1. 3HauyeHue ¥ NPABOBOE PEryJIMPOBAHNE MPHBATH3AINH
MyO0JUYHOTO UMYILECTBA

ITpuBaTu3anusl TpeacTasisieT coboii OCOObIi croco0 mnepegayyd HMMYIIEeCTBa M3 IMyOJUMYHOU B YACTHYIO
COOCTBEHHOCTb, CBSI3aHHBIM C OTYYXXAEHMEM OOJBILIOTO KOJUYECTBAa OOBEKTOB, HAXOAMBILIMUXCS B MYOIMYHOM
COOCTBEHHOCTHU B CHIy OCOOCHHOCTEI OpraHM3alliy IIPeXHEei, OrocyIapCTBICHHON 3KOHOMUKU. OHa SIBIISIETCS
BpeMeHHOIi, nepexomaHoii Mepoii 110 (hOPMUPOBAHMIO MaTEPUATbHOM 0a3bl IJIsT Pa3BUTHUS PHIHOYHOIO XO3SMCTBA U
COOTBETCTBYIOIIETO €My HOPMAaJbHOIO, a HE YPEe3aHHOIO0 MMYIIECTBEHHOro o0opoTa. DTUM, B YaCTHOCTH,
00DBSICHSIETCSI OTCYTCTBUE CIIELIMAJIbHBIX HOPM O TIipuBaTu3auuu B I'pak JaHCKOM KOJEKCe U B APYTMX OOIINUX aKTaxX
TPaXXJIaHCKOTO 3aKOHOJATEbCTBA.

ITpoBogumast B Poccum npuBaTtu3alus rocyiapcTBEHHOTO U MyHULMITAJIbHOTO MMYILECTBA CTajla OMHUM U3
IJIaBHBIX HampaB/IeHU 5KOHOMUYECKUX MpeoOpa3zoBaHUll, HANIpaBJIEHHbIX Ha OTKa3 OT TOCIOACTBYIOIIEH poau
rocymapcTBa B 3KoHoMuKe. OHa IIpeciiefoBaia CaeayIolie OCHOBHEIC HEJIH:

¢ MNOJUTHYECKYIO — ITOABJICHUE CJI0A COOCTBEHHUKOB («CpCZ[HCl“O KI[aC(Za»);

® 3KOHOMHYECKYI0 — CO3JJaHME KOHKYPEHTOCTIOCOOHBIX TOBAPOIIPOU3BOIUTENENH;

¢ (uckaabHy0 — JOTIOTHUTENbHBIN HWCTOYHUK JIOXOZI0B OIOIKETOB (6o
CHSITHE c HUX 4acTu pacxonoB o cozepxkaHuIo, Hampumep, SKWJTMILHOTO
bonna);

¢ COLHAJIbHYIO — cobJofieHue MHTEPECOB HACCTICHUA (06H_I€CTBa) TIpU pas3acje rocyarapCTBEHHOTO UMYIIECTBA.



Bpsin 11 MOXHO TOBOPUTH OO0 YCHEITHOM IOCTVDKEHUM KaKMX-JTM0O W3 Ha3BaHHBIX Iieneil. Becbma
HEYyJAYHBIMU OKA3aJUCh W TIOMBITKA MHOTMX HOBBIX COOCTBEHHUKOB 3(M(MEKTUBHO YMPABIATH MOJYYCHHBIMU
00BEKTaMU, B PE3yJIbTaTe YeTO BOHMKIIM UICU O «pelpuBaTU3allii» (B XWINITHON cepe OHM Iaxe MOTYIHIN
3aKOHOJAATEIbHOE 3aKpeTUieHNe B cT. 9-1 aeiicTBylolero 3aKoHa o MpUBaTU3AIUY KWIbs) WIM JaXe «4aCTUYHON
HallMOHATU3alMK» PUBATU3MPOBAHHOTO UMYIIIECTBA.

IIpu aTOM B XO7€ pasaeiia «00IIeHAPOIHOTO JOCTOSIHUST» U3-3a HEIPOAYMaHHbBIX 3aKOHOIATESIbHBIX PEILICHUIA,
HECTaOWJIBHOCTA Y BHYTPEHHEN HECOTIACOBAHHOCTH HOPMATUBHBIX aKTOB O MPUBATU3ALIUM, IPEOOIaTaHUs B UX
COCTaBe TON3aKOHHBIX aKTOB M TIPSIMOTO «JTOOOMPOBaHUSI» HEKOTOPBHIX M3 HUX TOSIBWJIUCH MHOTOYMCIIEHHBIE
3JIOYTIOTPEOIEHUST CO CTOPOHBI TOCYIAaPCTBEHHBIX YMTHOBHUKOB, PYKOBOJUTEJIEH MTPUBATU3UPYEMBIX TTPEATIPUSITUN
W MHOTUX TIpuoOpeTaTesieil MpuBaTUu3upyeMoro MMYIIECTBa, MOPOAUBIINE TOMOJIHUTEIbHBIE MTPoOaeMbl. YeTko
pa3pelInTh UX C MOMOIIBIO NEHCTBOBABILIErO 3aKOHOAATENbCTBA O MPUBATU3ALlMM HE BCETNa MPENCTaBISIETCS
BO3MOXHBIM.

CnenyeT MMeTb B BUJY, UTO 3aKJIOuyaeMble B XOlle NMPUBATU3AIMU CHEJKU MO MPUOOPETEHUIO B YaCTHYIO
COOCTBEHHOCTh MPUBATU3NUPYEMOTO MMYIIIECTBA SIBJISTIOTCS IPAKIAHCKO-TIPABOBBIMM JIOTOBOpaMM (4Jallle BCETO —
JIOTOBOPAMM KYTLIU-TPOJAXH), a IOTOMY ITOMIMAAAIOT MO, AeWCTBUE OOIIMX HOPM TPakIaHCKOTO mpasal, XOTs 1X
collepKaHue, a TAaKXKe TOPSIOK 3aKIIIOYEHUsI U WCTIOTHEHUS! B U3BSITUE U3 TPUHIIMIIA CBOOOIBI JOTOBOPOB BO
MHOTOM oOINpeJefieHbl 3aKOHOM WMIIepaTMBHO. PerieHue e o TMpuBaTU3alMd KOHKPETHOTO OO0BeKTa
(HEeABMXXMUMOCTH) CJIEAyeT paccMaTpuBaTh KaK OMHY M3 (pOpM OCYIIECTBJIEHUSI MyOJIUYHBIM COOCTBEHHUKOM
CBOETO NMPaBOMOYMS MO PACIOPSIKEHHIO TPUHAJICXKAIIUM €My MMYIIECTBOM. [1OpsimoK OCYIIECTBIEHUSI 3TOTO
MPaBOMOYMS YCTAHOBJIEH CIIELIMATbHBIMU HOPMATUBHBIMU aKTaMU O TIPUBATU3AIINH.

B cootercTBuM co ct. 217 'K mopsimok mprBaTU3aiuy T0KEH yCTAaHABIUBATHCS CIENUATbHBIMH 3aKOHAMH, A
o0111e mpaBuia 0 TPUOOPETEHUN 1 MPEKPAIIEHUH TTpaBa COOCTBEHHOCTU MPUMEHSIIOTCS 3[€Ch JIUIIb B TOU Mepe,
B KaKOil COOTBETCTBYIOIIME OTHOLICHUS HE ypEeTYJIMPOBAHbI YKa3aHHBIMU 3akoHamu. [lopsaok mpuBaTU3alMU
ompele/sieT JIMIIb Npouneaypy (CmocoObl) mpuUBaTH3alMH, HO He ee¢ O00beKThl. IlociaenHue ycTaHaBIMBAIOT
COOTBETCTBYIOIINE MyOJMIHBIE COOCTBEHHUKM, PYKOBOJCTBYSICH CBOMMY MHTEpEeCaMM M HOPMaTUBHBIMM aKTaMM.
K coxaneHuto, paHee MpUHSTHIE TOCYIapCTBEHHBIE IIPOTPaMMBbI TIPUBATU3AINY TTPAKTUIECKYN HE YIUTHIBAIN TTPaB
Y MHTEPECOB rOCyAapCTBEHHBIX 1 MYHMIIUITAIbHBIX COOCTBEHHMKOB.

B 2002 . BBeieH B IeliCTBYE HOBBIM, TPETUH 1O cueTy, 3aKOH O mpuBatu3aiuu. K aToMy BpeMeHU MaccoBast
MpuBaTU3alvs TYOJUYHOTO MMYILIECTBA, IPEXAE BCErO TOCYIAPCTBEHHBIX MPEANPUATHN, B OCHOBHOM
3aBepinwiack. OAHAKO MOPOXAEHHBIE €10 MPABOOTHOILIEHUSI U CIOPbl KBAUTUMUIIMPYIOTCSI U Pa3peliaiTcs 1Mo
HOpMaM paHee IeCTBOBABIIErO 3aKOHONATENbCTBa O TpuBaTu3aiuu’. [locrmemHee, TakuM oOpa3oM, TakkKe
HEOOXOAMMO YUYNTHIBATD IPH N3yYEHUH IIPABOBOTO PETryIMPOBAaHUS IIPUBATU3ALINN?.

2. Tlousartue NnpuBaTU3ALIIA l'lyﬁJ]l/l‘lHOI‘O HMYIIECTBA

Cneum@durka mnpaBOOTHOILIEHUN MpHUBAaTU3ALUU TIPOSIBISIETCS B OCOOEHHOCTSIX:

o Cy6’beKTHOI‘O cocCTaBa,

e OOBEKTOB,

e coaepxxaHus (CIIOcoOOB 1 XapakTepa MpUuBaTU3aInNT).

B xauectBe mpomaBma (oTYyXKIaTels) IIPUBATU3UPYEMOTO HMMYIIECTBA IOJDKEH BBICTYIIATh ITYOJIMYHBIN
cooctBeHHUK. [1o 3akoHy o mpuBatuzanuu 1991 r. mpomaBIOM IPUBATH3MPYEMOI'O MMYIIECTBA MOIJIO OBITh
TOJIBKO COOTBETCTBYIOIIICE MyOJIMYHO-IIPABOBOE OOpa3oBaHME B JIMIIC KOMHUTETA IO YNpaBjieHHI0 (penepaibHbBIM,
WHBIM TOCYIapCTBEHHBIM WJIM MYHUIIUMIIAJIBHBIM MMYIIECTBOM, KOTOPBINi MPMHUMAJ pellieHrWe O MpUBaTU3aIUKU
KOHKpPETHOro 00beKTa, M (POHIA COOTBETCTBYIOIIEIO MMYILECTBA, KOTOPBIA BBICTYNaJl B poOJM NpojAaBlia B
IrpaXJIaHCKO-MPABOBO cAeNKe IO OTUYyXIeHUIO (Mpojaxke) KOHKPETHOro umyllectBa. B cooTBeTcTBUU C
3akoHoM o0 mpuBatm3anmuu 1997 T. B KadecTBe TmpojaBHa (emepaJbHOTO WMYIIECTBa BBICTYMAJI0
«CNenuaTH3NPOBAHHOE YUpeXKIeHne, KOTOpoMy (elaepaJbHBIM IPaBUTEIbCTBOM IIPEIOCTABICHBI ITOJTHOMOYMS Ha
OpTaHU3aIIMIO M OCYIIECTBICHNE TAKOW MpOodaXkn» U «Ha3HAUYCHHBIC UM IIPEICTaBUTENIN», a B KaUeCcTBS IPONABLIOB
TOCYIAPCTBEHHOIO WM MYHULIMIIATHGHOTO MMYILIECTBA — <«IOPUIMYECKHE JIMIA, KOTOPBIM B MOPSAKE, ONpeaeIeHHOM
opraHamu
TOCYIapCTBEHHOU BJIACTH CyOBeKTOB P®, MpemocTaBieHBl ITOJTHOMOYMS Ha OpPraHM3alldi0 W OCYIIECTBICHUE
TaKOU MPOJaXK» JTUOO JII00bIe MPOAABIBI, «<HA3HAYEHHBIC» OpraHaMM MECTHOTO caMoyIpaBieHus. MIHaue ToBopsI,
B pOJIM IIPONABIIOB IPWBATU3MPYEMOTO MMYIIECTBA MOIJIM BBICTYIIATh KaK OpraHbl IyOJWYHON BIACTH, TaK U
MoO00paHHBIC MU IOPUIMIECKUE JIUIIA, B TOM YHMCIIe KOMMEpUYeCKe OpTaHM3alllM, YTO ITOPOXKIAIO TTOYBY IS
HOBBIX 3j0ynoTpebiaeHuii. [loaTomy corjmacHo AeicTBYIOIeMYy 3aKOHY O MpUBaTU3alUU (DYHKIIUSIMU IO
MpUBaTHU3aLIMU IO O0IIEeMYy MpaBUIy 00J1agaeT yNoJHOMOYEHHbIH (elepaibHblii OpraH NCIOJIHUTEIbHOI BJIACTH, a 10
ClelaJJbHOMY TMOpPYYEHHUIO IIPaBUTENIbCTBA IPOAAXY IpUBATU3UPYEMOIo GdeaepajlbHOrO MMYIECTBA MOIYT



OCYUIECTBIISAITh CHENUAIM3UPOBAHHBIE TOCYIApPCTBEHHble YyupexaeHusa (. 1 cT. 6). AHaJOrMYHBIM OOpa3oM
OpraHM3yeTCs MpUBaTU3aLMS TOCYIaPCTBEHHOTO M MyHULIMITAJIbHOTO UMYIIIECTBA.

B ponu mokymareneii (mpmoOperartesieil) MpUBATU3MPYEMOTO WMMYIIECTBa coryacHo m. 1 c¢T. 5 3akoHa o
MPUBaTU3alIMM MOTYT BBICTYIATh JIFOOBIe (PU3MUYECKUE W IOPUAMYECKHUE JIMIA, 32 MCKIIOUYEHUEM IOPUINYECKIX
JIMILI, B YCTABHOM KaITMTaJle KOTOPBIX TOJS ITyOJIMYHONM COOCTBEHHOCTHM IpeBbIIaeT 25%, a Takke YHUTapHBIX
NPEANpPUITUA U MyOJUYHBIX YyUpexkIeHUK-HECOOCTBEeHHUKOB. OYeBMIHO TakKXke, YTO B 3TOH POJU HE MOTYT
BBICTYIaTh APYyrHe MyOoauYHO-TIpaBoBbie o6pasoBaHus'. [To 3akony o mpuBatuzanuu 1991 1. Kpyr nokymnaTesei
MPUBATU3UPYEMOTO MMYILIECTBA ObUI Oojiee y3KMM. B Hero BXOAWJIM JUIIb TpaxkaaHe W IOpUAWYECKUE JuIa B
¢dopMe XO3SMUCTBEHHBIX OOIIECTB, B YCTaBHOM KallMTaje KOTOPBIX HOJSI Y4acTusl MyOJUYHO-TIPaBOBBIX
obOpa3zoBaHuii (a TakKe OOILIECTBEHHBIX OpraHu3aluil U (GoHAOB) He mHpeBbllaia 25%, a TakKe MHOCTPaHHBIE
WHBECTOPBI.

B kauecTBe 00BbEKTOB NPMBATH3AIMH MOTYT BBICTYIIATh IPUHAIEXAIIME ITyOIMYHO-TIPAaBOBLIM 00pa30BaHUSIM
Ha TpaBe COOCTBEHHOCTU:

1) uMyIlIeCTBeHHbIE KOMIUIEKCHI YHUTApHBIX TMPEANPUATHM, MPUUYEM COBMECTHO C 3aHMMAaeMbIMU MMHU 3€MEJIbHBIMU

yuyactkamu (cT. 11, 27 u 28 3aKoHa 0 mpuBaTU3all1N);

2) oTHeNbHBIC 3MaHNsI, CTPOSHUSI, COOPYXKEHUSI, a TAKXKE 0OBEKThI, CTPOUTEILCTBO KOTOPHIX HE 3aBEPIIIEHO, COBMECTHO C
3aHUMaeMbIMU UMM 3eMeJIbHBIMM ydyacTKamu (1. 1 ¢T. 28 3aKoHa o MpuBaTU3allN);

3) aKIWM OTKPHITHIX aKIIMOHEPHBIX 001IecTB (cT. 19, 22, 26 3aKoHa O IIPUBATU3ALINN);

4) 00beKThI KYJIbTYPHOTO Hacjenus (MaMITHUKW UCTOPUM U KYJIbTYphI) (CT. 29 3aKOoHa 0 MpUBaTU3alMN);

5) 3emenbHbIe yyacTKu (cT. 28, 30, 34, 36 3eMeIbHOrO KOIEKCa);

6) xuble momereHus (cT. 2 1 11 3akoHa 0 pUBaTU3ALIMH KUJIbsSI).

Taxkum obpa3omM, peub UIET INIaBHBIM 00pa30oM 00 OTUYYKIEHUM HaXOASIIErocs B MyOJUYHON COOCTBEHHOCTU
HEJABMXKNMOI0 HMMYyIecTBa. J[BMXKMMOE HMYILECTBO IEePEeXOAUT M3 IyOJMYHOM B YacCTHYIO COOCTBEHHOCTb B
pe3yjbTate OOBIYHBIX CAENOK KYIJIM-IpOdaXu (HarpuMmep, IOCTaBKM MPOAYKUMU TOCYAApCTBEHHBIX U
MYHUIIATIATBHBIX YHUTAPHBIX TIPEANPUSTUII) WM WHBIX AEHCTBHII IO €r0 OTYYKICHWIO, a HEe B IIOPSIIKE
npuBaTU3anuu. YTo KacaeTcs MpUBaTU3ALNHN IIPUHAICKAIINX MyOJIMYHO-IIPABOBBIM O0pa30BaHUSIM AKIHiA, TO
OTYYXJIEHUE 3TUX LEHHBIX OyMar CBUAETEIbCTBYET O MEPEXOAEC KOPIOPATUBHBIX WM 00S13aTEIbCTBEHHBIX, 4 HE
BEIIHBIX TpaB (TeM 0oJjiee YTO U caMU 3THU aKIUM CYIIECTBYIOT B 0€300KYMEeHTapHOI (hopMe, He OyayYn 00bEKTOM
BELIHBIX TTPaB).

TTpuBaTH3anys OCYIIECTBIISICTCSI MCKITIOUNTEIBLHO TPETYCMOTPEHHBIMM B 3aKOHe cmocodamu. K mx umciy B
COOTBETCTBUMU €O CT. 13 3aKkoHa 0 MpUBAaTU3ALIMU OTHOCSITCS:

o npeoﬁpaSOBaHne KPYIIHBIX U CPEAHUX IOCYAAPCTBCHHBIX 1 MYHUIIUIIAJIbHBIX HpCﬂHpI/IﬂTI/Iﬁ B OTKPbIThIC aKITMOHEPHBIC
obImecTBa (¢ MOCHenyloniel Mpofaxeil X akuuid MO0 ¢ COXpaHeHHMEM HX 3a MyOJUYHBIM COOCTBEHHHMKOM ITyTeM
CO3/IaHUSI XO3SIMCTBEHHBIX OOIIECTB C TOCYJaPCTBEHHBIM YYaCTUEM MJIM «KOMIAHUI OHOTO JIMLIA»);

¢ AYKIMOHHAA NMPOAAXKA MCIKMX UMYIICCTBECHHBIX KOMILJICKCOB WM OTIC/IbHBIX 00BEKTOB HEOABUKMMOCTH, B TOM YHUCJIC
00BEKTOB HE3aBEPIICHHOTO CTPOUTEIBCTBA, a TAKXKE aKIIUN OTKPHITHIX aKIIMOHEPHBIX OOIIECTB;

o uHbIe (HOPMBI MPOJAKHU UMYIIECTBA (IO KOHKYPCY, MOCPEACTBOM MYOIMIHOTO MPEIOKEHUS WU 6e3 00bSIBICHNUS 1ICHBI,
a TaKXe HpHOﬁpCTeHI/Ie aKLIMR ux JOBEPUTCIIbHBIM YIIPABJIAIOIIUM, MWCIIOJHUMBUHIMM YCJIOBHA COOTBETCTBYIOLICTO
JIOrOBOpA);

e BHECCHHME OTHOCSINErocsl K MyOJIMYHON COOCTBEHHOCTHM MMYILECTBA B KayeCTBE BKJIaJa B YCTaBHbIe KANMUTAJIbI
XO3SIACTBEHHBIX 06HI€CTB.

IIpuBatM3amys XWIBIX TIOMEIICHWI OCYIIECTBISIETCS ITyTeM WX 0€3BO3MEe3JHOr0 JHM00 BO3ME3IHOrO
npHOOpeTeHNsI B COOCTBCHHOCTh NPOXMBAIOIIMMKM B HUX TpaxmgaHamu (cT. 54-1 KuiaummmHoro Kopekca), a
MpUBAaTU3ALMUSI 3eMJIM — IIyTeM BO3ME3THOr0 MM 0e3BO3ME3HOr0 NPHOOPETeHHs TIpaxaaHaMM JuOO
IOPUANYECKUMU JIMLIAMUA B COOCTBEHHOCTh 3€MEJIbHBIX YYaCTKOB YCTaHOBJIEHHOro pasMepa (m. 2 cT. 28, cT. 33
3emenbHOro kogekca)!. B ocoboM mopsiake MPUBATU3UPYETCS HEABUKHUMOE TOCYIapCTBEHHOE WMYIIECTBO,
HaxoJsieecs 3a pyoexxom.

Takum obpaszom,

NPUGAMU3AUUIO MONCHO Oonpedeaums Kax omuyxcoenue (nepexoo) HeoGUNCUMO20 UMYUeCHEa u3 20Cy0apcmeeHHol
UAU MYHUUUNAALHOU COOCMGEHHOCMU 8 YACMHYI0 COOCMBEHHOCHb 2PaNCOan UAl OnpedeleHHbIX 0pUOUUecKUX AUl 68
nopsoke, yCmManHo08.1eHHOM CREUUAIbHbIM 3AKOHO0AMEAbCMBOM, 4 MaKMce Nepexoo0 8 YKa3aHHOM nopsdKe K Ha36aHHbIM
AUYAM  npuHadAedcawux nyOGAuMHO-NPAGOEbIM  00PA306AHUAM AKUUI OMKDPLIMbIX AKUUOHEPHLIX 00ulecme
(ydocmosepenHbvix umu npas).

[MpwBatM3amuio cieayeT OTIMYATh HE TOJIBKO OT HHBIX (OOIIEerpaXkmgaHCKMX) CIIOCOOOB OTUYYKICHUS
HaXOISIIETrocs B MyOJIMIHON COOCTBEHHOCTH MMYIIIECTBA, HO M OT 00JIee Y3KOTO ITOHSITHS «Pa3rocyaapCTBICHUS».



[Mocnemnee  CBSI3BIBAJIOCH paHeEe C TIEPEXONOM MMYIIECTBA TOCYIAPCTBEHHBIX (WM MYHUIIUTAIBHBIX)
MIPEIIIPUSITUNA B COOCTBEHHOCTh CO3MaHHBIX MX TPYAOBBHIMU KOJUIEKTHBAMM IOpHINYECKUX JIUIL. [1o MHEHUIO psima
SKOHOMUCTOB ¥ TIOJWUTHUKOB, 3TO JOJZKHO OBLIO IPWMBECTH K 0OOpa30BaHUIO «KOJUIGKTUBHO», a HE YaCTHOM
COOCTBEHHOCTH (YTO SIBJISICTCSI OUYEBMAHBIM HeAOpasyMeHHeM, MO0 eIMHCTBEHHBIM M TIPUTOM YaCTHBIM
COOCTBEHHUKOM COOTBETCTBYIOILLIETO MMYILECTBA W B 3TOM CJIydyae CTAaHOBMUTCS IOPUIAMYECKOE JIMIIO0, a He
«TPYIOBOI KOJUIEKTUB» U HE €ro OTAeJbHbIC WieHbl). B TaKOM IMMOHMMAaHUM «pa3rocyqapCTBICHUE» I10 CYIIECTBY
SIBJISIETCST OMHUM M3 BApUAHTOB ITPUBATHU3AIAM.

Hpyroii pa3HOBUIHOCTBHIO TIPUBATU3AIUU  SIBJISUIACh  «KOMMEPIUAIHA3ALMS» TOCyIapCTBEHHBIX U
MYHULIMTIAIBHBIX ~ ipeanpusatuii. KoMmMmeprmanuszainus, T.e. CO3AaHHe KOMMEPYECKMX OpraHusamui —
XO034iiCTBEHHBIX 00MEeCTB Ha 0a3¢ MMYIIIEeCTBA TOPTOB, TPECTOB, KOMOMHATOB 1 MHBIX YIIPABJICHUYECKUX CTPYKTYD,
CUMTABIIMXCSI «TOCYIaPCTBEHHBIMU MPEANPUATUSIMU», HanboJjiee IMPOKO MCIIOJIb30Ballach B cpepe TOProBiau U
OBITOBOrO OOCITYXXMBaHUS €llle IO MPUHATHS CIEeIUaJbHOTO 3aKOHOAATeJbCTBa O TpuBaTuzauuu. OHa cTana
OCHOBHOI (hOpMOIi «Majoil MpuBaTU3aALMU», T.€. IPUBATU3ALIMUA MEIKUX U HEKOTOPBIX CPEIHUX MPEANPUSITUA.
Kpome Toro, mon Heil MOHMMAJIOCh BBIACJIEHUE M3 COCTaBa MPEANPUSATUN WM UX OObeAMHEHUN MMYIIECTBA WX
CTPYKTYPHBIX MOApa3neIeHNd B KauecTBe 0a3bl JTsT 00pa30BaHMsI HOBBIX IOPUANYECKHUX JIUIL — CAMOCTOSITEIbHBIX
XO3SICTBEHHBIX OOILECTB, B TOM YMCIIE CO3MAHHBIX PAOOTHUKAMU THUX TTOAPAa3Ie/IeHMA' .

s BoBJ€UEHHUS B MPOILIECC MPUBATU3ALMK BCETO HaceJieHUs, a He TOJbKO PaOOTHUKOB MPUBATU3UPYEMBIX
MPEANPUSITUIA, BCeM TpaxIaHaM B KaueCTBe MPEAbSIBUTEIbCKMX LIEHHBIX OyMar ObLIY BbIIaHbI MPUBATH3AHMOHHbIE
yekn («Bayyepbl»), Ha KOTOpble B TeYeHWE CpOKa WX MACHCTBUS MOXHO OBUIO TIPMOOPECTH aKIIUU
MPUBATU3UPYEMBIX peanpusatuii'. [Ipyu 3ToM GbLIO YCTAHOBIEHO, YTO 3HAYMTEbHYIO 4acTh (0T 35 10 90%) Takux
aKIWii MOXHO OBLIO MPUOOPECTH JIMIID 3a «Baydephbl», KOTOPBIE ITO3TOMY B TOT IIEPUOI aKTUBHO CKYHAJINCh Y
HacesneHus. [1poBoamiInch Takke CIelUaIM3NPOBAaHHbBIE YEKOBBIC ayKIIMOHBI IO MpoAaxe aKIMil, Ha KOTOPBIX
MpHOOpPETEHNE aKIWil JOIMYyCKAJIOCh MCKIIOUHUTENBHO 3a «Baydepbl». MaKTWYECKW, OJHAKO, OCHOBHOM YacTH
HaceJIeHUsI OKa3aJIUCh HENOCTYIHBIMU aKIUM HauOoJiee MEePCHEeKTUBHBIX MPEANpPUITU, a caMU «Baydyepbl» B
OOJIBIIION Macce OKa3aluch B pyKaxX MPodeCcCUOHATbHBIX MPEANPUHUMATENCH, YCIIENTHO OTTECHUBIINUX PSIIOBBIX
rpaximaH OT pOJM aKIMOHepoB. Bce 3TO mMoOpomuio HETaTUBHOE OTHOIIIEHWE HAaCEeJeHUsI K «BaydepHOU
NpuBaTU3alluv». B HacTrosIee BpeMs orJiaTa MOKYIATeJsIMUA TTPUBATU3UPYEMOTO MMYIIIECTBA OCYIIECTBIISIETCS
TOJIBKO JIeHeKHbIMH CPeACTBAMH, HO He IIPpUBAaTU3alIMOHHBIMU IICHHBIMUA OyMaraMu.

3. IIpuBaTu3amus npeanpusTHil MyTeM WX NPe0OPa3oBaHMS
B aKIIMOHEPHbIE 00IMIeCTBA

[puBatu3alus KpYyIMHBIX M CPEeAHUX TOCYOAPCTBEHHBIX W  MYHULMIIAJBHBIX MPEANpUITUN  (CO
CPEIHECITMCOYHOM YMCIEHHOCThIO padoTatoiux 6osee 1000 yesoBek, a Mo pelieHNIO TPYAOBBIX KOJUIEKTUBOB — U
coiie 200 yenoBeK, ¢ omnpenesieHHO 0alaHCOBOM CTOMMOCTBbIO OCHOBHBIX (DOHIOB) MPOBOAMUJIACH IYTEM UX
npeo0pa3oBaHUsI B aKIMOHEPHBIE OOINEeCTBA OTKPBHITOTO THUIA. ODTOT CIOCOO BITOCIEACTBUU pPa3peliajoch
WCIIONIB30BaTh M JUISI TPWUBATH3allMA OTHOCUTEIBLHO HEOONBIIMX Mpearpusatuif. JeiicTByrommii 3akoH o0
MIPUBATU3aLMHU TPeOYeT ero MpUMEeHEHNS K YHUTaAPHBIM MIPEAIIPUSITUSIM, YCTaBHBIM KaITUTal KOTOPBIX MPEBHIIIACT
MUHVMAaJIbHBIN pa3Mep YCTaBHOTO KallUTaja OTKPBLITOTO akimoHepHoro odbmiectBa (T.e. 1000-kpaTHYI0 CymMMy
MMHMMAaJbHOTO pa3Mepa OIlIaThl TpyAa), YTO MPAKTUYECKM O3HayaeT €ro MCIOoJIb30BaHWE MPU MpPUBATU3ALUU
Jaxke MEJIKUX MPeanpUsTUIA.

Pemienne o mpuBaTH3allMM KOHKPETHOTO TIPSANIPUSATHSI HAa OCHOBAHWW YTBEPXICHHON IPOrpaMMEI
MMPUBAaTU3alMN TOCYJAPCTBEHHOIO (MYHMIIUNAIHLHOIO) WMYIIECTBA IPUHMMAET YIIOJTHOMOYEHHEI OpraH
UCIIOJHUTEILHOM BaacT (CT. 6 3aKOHA O MPUBATU3ALMK), KOTOPHIA MTOJDKEH TAKXKE YTBEPAUTDH YCTaB OYAYILEro
aKIIMOHEpHOro ooOmiecTBa. PaHee B 3TOH pOAM BBICTYIAT COOTBETCTBYIOIIMI KOMHUTET IO YIIPABICHUIO
HMMYIIECTBOM. YCTaB CO3aBa€MOI'0 B TAKOM MOPSIAKE aKIIMOHEPHOIO O0IecTBa 00s13aTe/IbHO NOJIKEH COAepXKaTh
yKa3aHUsI Ha TIpEAMET U LeIU ero AesaTeabHocTH (11. 3 ¢T. 37 3aKkoHa o MpUBaTU3aLIUN).

IIpenBapuTeIbHO TIPOBOIMWTCS WHBEHTApW3alldsd WMYIIECTBA YHUTAPHOTO TPEONPUATHAS W COCTABIISIETCS
MMPOMEXYTOUHBIN OyXTaJITepcKUii OajlaHC, Ha OCHOBAaHMM JAaHHBIX KOTOPBIX M B COOTBETCTBUU C OOIIMMM
npaBuiaaMu 'K o peopraHmzanny IOpUOWYECKUX JIAI COCTABISICTCS CICUMAIBHBINA NepelaTOuHblii aKT U
OIpeNeISICTCSI CTOMMOCTh YHMCTHBIX AaKTWBOB YHUTAPHOTO IIPSANPUATHSA. YTBEPXICHHBIN YIpeouTEICM-
COOCTBEHHUKOM IIepedaTOYHBI aKT AOJKEH OTpaxaThb BCE BMIbBI IOUICXKAIIETO IPUBATU3ALMU MMYIIECTBA
YHUTApHOTO MPEANPUSITHS, T.€. €r0 aKTUBBI 1 TACCUBBI, BKJIIOYasl JOJTU M MCKIIOUUTEIbHBIE ITpaBa Ha 0OBEKTHI
«AHTEJUIEKTYaTbHOW COOCTBEHHOCTM», a TakKXe CBEIEeHUsSI O pa3Mepe YCTaBHOIO KamuTaja Oymayliero
aKIMOHEPHOro OOIllecTBa, KOJIMYECTBE M HOMMHAJIbHOU cToMMocTM ero akuuii (m. 1 cr. 11 3akoHa o
MMpuBaTU3alM). MMyIIeCTBO YHHTapHOTO TIPpEAIIPUSTHS, He BKIIOUEHHOE B TEPEeJaTOUYHBIA akKT W,



cllieoBaTesIbHO, He Mojjiekalliee MpruBaTU3aliu, U3bIMAeTCs MyOJIMYHBIM COOCTBEHHMKOM B COCTaB CBOEI Ka3HbI.
CiemyeT OTMETUTD, YTO paHee MEWCTBOBABIIEEe 3aKOHOIATCIHCTBO O IPUBATU3AIINM HE TpeOOBAJIO COCTABICHMS
KaKuX-J100 CIelMalbHbIX IEPEAATOYHBIX JOKYMEHTOB, 4 COCTaB MPUBATU3MPYEMOTI0 UMYIIIECTBA OMPEAEIISIICS Ha
OCHOBaHWU YTBEPXKIEHHOIO TJIAHA TPUBATU3ALMA TPEATTIPUATUS.

Y1o1HOMOYEHHBIT TOCYIAapCTBEHHBI OpraH B KadyecTBe €IMHCTBEHHOTO Y4YpenuTess IIpeAcTaBiIseT Ha
TrOCYyIapCTBEHHYIO PErMCTPalMIO YCTaB CO3JaBaeMOIo aKIIMOHEPHOIo OOIIEeCTBa BMECTE C MePeaaTOUHbIM aKTOM.
BosHukiliee nocie perucTpaluuy akKIMOHEPHOE OOLIECTBO CTAHOBUTCS MPAaBONPEEMHUKOM rOCyJapCTBEHHOIO WJIU
MYHUIIATIATBHOTO TIPSATIPUSTHSI B COOTBETCTBUM C IepeIaTOYHBIM akKToM (II. 1 ¢T. 37 3aKoHa 0 IpUBaTU3AIllN; CT.
59 T'K). OnHOBpeMEHHO OBIBIIWI PYKOBOIWUTENb YHUTAPHOTO TPEANPUITUS Ha3HAYaeTCd Y4YpeIUTesieM
PYKOBOIUTENIEM (OIUPEKTOPOM) aKIIMOHEPHOTO OOIIecTBa OO IIEPBOrO COOpaHUs aKIIMOHEPOB, a aKIIUHN
CO3IIaHHOTO aKIIMOHEPHOTO O0IIIECTBA BHICTABISIOTCS HA TIPOAAXY.

Panee neiicTBoBaBIIIMEe 3aKOHBI O TIpUBATU3ALMHU pa3peliain padoTHUKAM (WIeHaM TPYIOBBIX KOJJIEKTHBOB)
MPUBATU3UPYEMbIX MPEANPUATUN MPUOOPETATh aKIIMU TAKUX OOIIECTB Ha JIbITOTHBIX YCIOBUSX IO OTHOMY U3 TpeX
JI0OPOBOJIbHO BHIOKMPAEMbIX pAOOTHUKAMU BapUAHTOB:

e (Oe3BO3Me3IHOE MojydeHue 25% MpUBUIETHPOBAHHBIX (HETOIOCYIOIIUX) aKIinii (Ha CyMMY He CBbIle 20 MUHUMATBbHBIX
3apIriaT Ha OHOTrO pabOTHHKA) M ITOKyMKa eine 10% oOGhIKHOBEHHBIX (TOJIOCYIONINX) aKIWii Ha JILFOTHBIX YCIOBUSIX: IO
3aKPBITOM IMOMAMKUCKE M C PACCPOYKOM OILIAThl, a TakxkKe cO CKUAKoil 30% OT HOMHUHAIBHOW CTOMMOCTH (IEpBbIid
BAPHAHT);

e TOKYIKa 10 51% 0ObIYHBIX aKIMi1 00LIeCTBa (T.€. 3aBeIOMO KOHTPOJIBHOTO MaKeTa) MPEeUMYILECTBEHHO Mepe IpyrUMU
MPUOOPETATENSIMU, OJIHAKO 32 TOJIHYI0 (HOMUHAIBHYIO0) CTOMMOCTD (BTOPOii BAPDUAHT);

e CO30aHMe TPYINON PabOTHUKOB MPEANPUATUS C COIJIACHs OCTAJbHBIX WJICHOB TPYZOBOTO KOJUIEKTHMBA IOJHOTO
TOBApUILECTBA Ha CPOK JO ONHOTO Trojia, ¢ NMPUHSTHEM Ha 3TOT MEePUOJ BCEil OTBETCTBEHHOCTH 3a AEATEIbHOCTh
MPEANPUSATUS (B TOM YUCJIE CBOMM JIMYHBIM MMYIIECTBOM), C TEM, YTOOBI 110 €r0 OKOHYAHUU U BBITIOJTHEHUM IPYTUX
MPeAYyCMOTPEHHBIX TUIAHOM MPUBATU3ALIMK YCIOBUI UMETh BOBMOXHOCTD TIOJTYYUTh MOJIOBUHY BCEX aKIIMii 00IecTBa:
MPENMYIIIECTBEHHOE TIpaBo Ha rpuobpereHre 30% ero royiocyrolmx akKnii o HoMuHaiy u eie 20% Takux e aKIHii
Ha JIBFOTHBIX YCIIOBUSX (B pacCpouKy M co cKuakoii 30% ot HoMuHasa) (TPeTHid BADUAHT).

B HacTosiiee Bpemsi JaHHbIE BO3MOXHOCTHU YK€ He MPEeIyCMOTPEHbI 3aKOHOM.

Ilonasnstoiee OONBITMHCTBO PAOOTHUKOB MPENNPUSATUI M30pald BTOPO BapMaHT, JAIOIIMI BO3MOXHOCTh
COXpaHEeHUsT KOHTPOJISI HaJ MIPpUBAaTU3MPOBAHHBIM MpennpustieM. boiee Toro, B psijie cliyuaeB CBOM aKLIMA OHU
3aTe€M BHECJIM B YCTaBHbBIN KaluTaJl APYroro (3aKpbITOro) akKIMOHEPHOTo O01IeCTBa, CO3JaHHOTO UCKITIOUUTEILHO
C LIeJIbIO KOHTPOJISI Ha/l MPUBATU3UPOBAHHBIM MPEATNIPUSTUEM, CTABIIIMM OTKPBITBIM aKIIMOHEPHBIM OOILIECTBOM, 1
HEIOITyIICHWSI K €ro YIpaBJIeHUIO CTOPOHHUX MHBECTOpoB. OMHAKO HEOOCTAaTOK y PabOTHMKOB COOCTBEHHBIX
CPEeACTB ISl TIPUOOPETeHUsI aKIWii MOTpeOoBajl MPHUBICYCHMSI K 3TOMY MpoIeccy (DaKTMIeCKUX WHBECTOPOB
(BnamenblieB), MPU KOTOPHIX DPAOOTHUKU WrpaJM pPOJb IOACTaBHBIX JUI, U CYIIECTBEHHO YCUJIWJI pPOJIb
PyKOBOAUTEEH, MOJYYUBIIMX BO3MOXHOCTb Pa3TUUYHBIMU MYTIMU MIPUOOPECTH 3HAUMTEbHbIE MaKeThl akuii. B
CBOIO OoUYepeab BCe 3TO MOPOAUIIO pa3InUHbIe 3/I0YIOTPeOJeHUS U, TIO CYLIECTBY, JUIIWIO TPYAOBbIe KOJJIEKTUBbI
TMEPCTIEKTUB, HA KOTOPBIE OHU PACCUYUTHIBAJIH.

i coxpaHeHUsI TOCYIapCTBEHHOTO KOHTPOJIS 3a PSAOM IPUBATU3MPOBAHHBIX MPEANPUITUN, MMEIOLIMX
0c000 BaXXHOE HAPOTHOXO3SMICTBEHHOE 3HAUYeHUE, B (DelepabHONM COOCTBEHHOCTH 3aKPEIUISUIMCHh KOHTPOJBHBIC
MakeThl akiuii (Ha CPOK IO TpexX JIET, KOTOPBI B psle CaydyaeB 3aTeM IIPOIJIeBajiCs), a TakXke BBHITyCKalach
«30J10Tasl aKLMs», TIO3BOJISIBIIAS U TIPU OTCYTCTBUM «KOHTPOJIBHOIO MaKeTa» aKIUi B TEYEHUE CPOKa €€ IeHCTBUS
(repBOHAYaJIbHO — TaKXKe IO TPeX JIET) MCIOJIb30BaTh MPaBO BETO MPU MPUHITUU PELIEHUI 0OIIMM coOpaHuEM
aKklLMoHepHOro oodiectsal. B HacTosiee BpeMsl «30J10Tast aKLus» pacCMaTPUBAETCS 3aKOHOM KakK CHEHHUAJbHOE
npaBo Ha y4yacThe He TOJbKO P®, HO U ee CyObEKTOB B YIPABICHUM OTKPHITHIMU aKIIMOHEPHBIMU OOLIECTBAMU,
COCTOSIIIIEEe B BOSMOXKHOCTSIX MPUMEHEHMS TIpaBa BETO MPU IMPUHSATUM HEKOTOPBIX BaXKHEHIIINX PEIICHUI OOIIUM
coOpaHueM oOOlIecTBa, a Takke BHECEHHUs TMpeIJIOKEHUI B TMOBECTKY OHS TOJOBOro o0Ilero coOpaHus
aKLMOHEPOB U TPeOOBaHMsI CO3bIBa BHEOUYEPEIHOIO 001IEr0 coopaHus (cT. 38 3akoHa o mpuBaTtuzauun)?. JJaHHoe
MPaBO UCIIOJNB3YETCHI TOCYJAPCTBOM C MOMEHTA OTUYXKIEHMSI M3 TOCYAapCTBEHHON COOCTBEHHOCTH 75% akiiuii
COOTBETCTBYIOILIETO OOIllIeCTBA, T.€. MPU OTCYTCTBUU Y HEro (popMaJibHbIX BO3MOXKHOCTEN MJIsI KOHTPOJIST 3a
NIeSITEJIbHOCThIO AaKIIMOHEPHOTO O01IECTBA.

DT Xe TOTPeOHOCTH BBI3BAIM K XHW3HM OCOOEHHOCTH NPHBATHU3AIMM HMYIIECTBA TOCYIAapCTBEHHBIX
NPEANPUITUIA psiia oTpacieil HapOZHOIO XO3sMCTBa (B YAaCTHOCTU, TOILUIMBHO-3HEPIeTHYECKOIro KOMILIEKCa,
BKJIIOYasl TIPEANPUATUST BHEPreTMKM, Ta30BOro XO3sicTBa, HedTIHO U HedTenepepadaThiBalolieit
MPOMBILIJIEHHOCTU W HEKOTOpbIX Apyrux). OHU yCTaHABIMBAIWUCh MPE3UASHTCKUMU YyKazaMu U coAepxKaau
MHOTOUYMC/IEHHbIE U3bATUS U3 OOIIUX MpaBUJ 3aKOHOIATEJILCTBA O MpMBATU3ALIMU, HEPEAKO OOYCIOBIEHHbIE U
BEIOMCTBEHHBIMU, U JaXKe «JIOOOMCTCKMMU», a HE TOJIbKO ITyOJIMYHBIMUA UHTEPECAMMU.



B ocoboM nmopsgake TpoBOAWIACH TakXke IpUBaTU3alMsl COBXO30B M JAPYIMX TOCYJAapCTBEHHBIX
CETbCKOXO3SIICTBEHHBIX TIPEANIPUSTUIN W TIPEATIPUSITUI TI0 TIepepadOTKe CEThCKOXO3SIMCTBEHHOU MPOMYKIIUU U
MaTepualbHOMY OOCTY>XKMBAaHUIO arpOTIPOMBITIUIEHHOTO KoMIutekca. OHa oKa3ajach HauMeHee ynaqyHou (hopMoi
MPUBATU3ALUN, MO0 HABSI3aHHAST CEJTbCKOXO3SIICTBEHHBIM TTPOU3BOIUTENSIM B XOZI€ €€ peain3aliy IopuandecKast
KOHCTPYKLMSI aKIMOHEPHOro oOOlIeCTBA B HaMMEHbUIEH Mepe YYUTHIBAET OCOOEHHOCTU OpraHu3aluu
CEeJIbCKOXO3SICTBEHHOTO MTPOU3BOJCTBA, a MOAXOISIINE AJIsI 3TUX LieJiell TPOU3BOACTBEHHbIE KOOTIEPATUBBI B TO
BpeMsl ObUIM TIpSIMO HCKJIIOYEHBbl M3 YMCJIa YYaCTHUMKOB mpuBatuzanuu. [lo3ToMy OT mociemoBaTelbHOro
MpeoO0pa30BaHUsS BCEX MEPEUYMCICHHBIX MPEANPUATUI B aKIMOHEpHble oOulecTBa (DaKTUYECKU BCE PAaBHO
MPUIIIOCHh OTKa3aTbcsl. Kpome Toro, oOBEKTOM MNPHWBATU3aLMM 3[ECh CTAJIO HWMYIIECTBO KOJIXO30B M TOCY-
JIAPCTBEHHO-KOOTIEPATUBHBIX TPENNPUSITUI arpoNpOMBIIUIEHHOTO KOMIUIEKCA, BOOOIIE HE OTHOCHBIIEECS K
rOCyAapCTBEHHOMY, YTO ObLJIO 00YCIOBIEHO MOJUTUKO-UACOTOTUYECKUMU, & HE 9KOHOMUYECKUMU MTPUIMHAMU.

HaxoHen, akiiuu psiga mpuBaTU3UPOBAHHBIX MPEANPUSTUAN MOJTHOCTHIO WM YaCTUYHO HE OBbLIY MPOJAHbI U3-
3a OTCYTCTBHSI IPUOOpPETATENEH U OCTATTUCH B TyOJIMYHOI COOCTBEHHOCTU. OTKPBIThIE aKIIMOHEPHBIE 0OIIIECTBA CO
100%-HbIM MyOIUYHBIM YJacTHEeM («KOMITAHMM OJHOTO JIUIA» ), HOPMabHO OYIyYr YaCTHBIMU COOGCTBEHHUKAMU
CBOEro MMYLIECTBA, (DAKTUUECKU HAXOMATCS MOM MOJHBIM TOCYJapCTBEHHBIM KOHTPOJIEM, BBIMOJHSS BOJIO U
peanun3yst UHTePECHI CBOETO EMHCTBEHHOTO aKIIMOHEePa.

4. Tlpomaxa npuBaTH3UPyeMbIX 00BEKTOB HA AYKIIMOHAX M KOHKYpCax

IIponaxka uMyliliecTBa Ha ayKIIMOHaX M MO KOHKYPCY pacCMaTpuBaeTCsl AEHCTBYIOIIMM 3aKOHOM KakK CI0CO0
TIPUBATU3ALIUM OTIENbHBIX 00bEKTOB TOCYIAPCTBEHHOTO W MYHUIIMIIAILHOTO UMYIIIECTBA, HE BXOSIINUX B COCTaB
MMYIIIECTBEHHBIX KOMIUIEKCOB IIPMBAaTU3MPYEMbIX MPEANPUATU, JKMOO TPUHAUIEXKAIIMX ITyOJIMYHBIM
COOCTBEHHMKAM aKIMiA OTKPBITHIX aKIIMOHEPHBIX OOIIECTB, CO3MaHHBIX HA 0a3¢ MMYIIECTBA IIPUBATU3NPOBAHHBIX
VHUTApHBIX TPEANPUSATHI, a TakKKe MMYIIECTBEHHBIX KOMILICKCOB MEJKHX HpeANnpHATHid (pa3Mep YCTaBHOTO
KaITuTaa KOTOPBIX MEHEe MPEeAyCMOTPEHHOTO 3aKOHOM MUHVMAJIBHOTO pa3Mepa YCTaBHOTO KamuTajla OTKPBITOTO
aKkIlIMOHepHoro obiiecTsa). PaHee Takas mpojaxa Takke HCIOJb30Bajach B KauecTBe (hOpPMbI IpUBATU3AIMU
MEJIKHX U PSiia CPETHUX TTPEeaIpUITHiA!.

Ha aykmmone TpmBaTU3MpyeMOe WMMYIIECCTBO IIPOMAETCS ITOKYIIATEI0, IPEIJIOXUBIIEMY B XOIE TOPTOB
HauOoJiee BBICOKYIO IIEHY 3a HEro, NphyYeM MpuoOpeTaTesib He JOKEH BBIMOJHATH KaKHe-JIM0O YCIOBHUS B
OTHOIIIEHUHU Takoro umyiiectna (1. 1 ct. 18 3akoHa o mpuBaTu3auuu). [1pr 3TOM B pellieHUU O TNpUBaTU3ALUU
KOHKPETHOTO OO0BEKTa MOXET MpeaycMaTpuBaTbCsd OJHA U3 JBYX (OpM Momayd ydyacTHUMKAaMM TOPIOB
TPEIJIOKEHUH O 1IeHe MMYILECTBA: JIMOO B 3alie4aTaHHBIX KOHBEPTAX («3aKphiTas hopMa»), TMOO IyTeM OTKPBITOM
3asIBKM B XOIE MPOBEICHUs TOProB («OTKpbITag dopma»). IIpm paBeHCTBe OBYX M 0Oojiee «3aKPHITHIX»
TPENJIOKEHU O IIeHe moOeanTesieM TPU3HAETCS YYaCTHWK, TOJABIIWIA 3aKPBITYIO 3asBKY paHee apyrux. C
rmobeauTeIeM ayKIMOHA 3aKII0YaeTCsl TOTOBOP KYIUIM-IIPOAAXH HMYIIECTBA. AYKIMOH, B KOTOPOM IIPUHSII
y4acTHe TOJBKO OIUH YYaCTHUK, MIPU3HACTCSI HECOCTOSIBIIUMCSI.

Panee mis mpomaXxu UMyIIECTBa MEJIKUX MPEONPUSITAN WM OTHEIbHBIX OOBEKTOB HEABKUMOCTHU
HCIIOJIb30BAJICST OTKPBIThIA AYKIMOH, TOTIA KaK TS pealu3aliii UMYIIeCTBa CPEIHUX TIPENTIPUSITUI WU TIPUHA -
JieXalmx MmyoJIMYHBIM 00pa30BaHMUAM KPYITHBIX MAKEeTOB aKIIMil MCIIOIb30BAJICSI 3AKPbIThI AYKIMOH (3aKpPbIThIi
TeHIep), TpeayCMaTPUBABIINIT OTpaHUYEHHBIM KPYTI YYaCTHUKOB. 3aKpbIThble TEHIEPbl OBUIM pacCYMTaHbl Ha
MIPUBJICYCHNE COJIMIHBIX MHBECTOPOB, HO (DAKTMIECKN BO MHOTHX CJIyYasiX ITOBJICKIIN YIaCTHE MOACTABHBIX JIUII 1
HUCKIIOUCHUE peabHBIX TOproB. [eicTBytommii 3akKoH O IIpUBaTU3allMM OOJIbIIE HE WCIOJB3yeT 3Ty
TEPMUHOJIOTHIO.

AKIIMHY OTKPBITBIX aKIIMOHEPHBIX OOIIECTB, CO3AaHHBIX Ha 0a3¢ UMYIIECTBAa MPUBATU3UPOBAHHBIX YHUTAPHBIX
TIPEANPUATHI, TIOJUTEXKaT TIPOAaKe Ha CHenuaIM3MPOBaHHbIX ayKnuoHax (cT. 19 3akoHa o npuBartu3anum). B aTom
KavyecTBe 3aKOH pacCMaTpUBAeT OTKPBITHIE TOPTH, HA KOTOPBIX TTOOEAMTEIb TIOJyYaeT aKIIMy 10 eMUHON 1IeHe 3a
OIIHY aKIIHIO.

B ornuune oT ayKimoHa KOHKYPC MpEIIiojaraeT He TOJIbKO IpeUIOoKeHNEe Hanbosiee BBICOKOI IIEHBI, HO U
BBITIOJIHEHNME TIOKYIIATeJIeM OIPEIeICHHBIX YCJIOBHA: COXpaHEHHE OIPEIeJeHHOIO 4YHucia paboYmx MecCT;
MEePeNnoAroTOBKY WIM IMOBBIIICHUE KBaIu(hUKAIIMUY PaOOTHUKOB MPUBATU3UPYEMOTO MPEANPUSITUS; COXpaHEHUE
npodwid ero paboThl; MPOBEAEHWE PEeCTaBPAllMOHHBIX, PEMOHTHBIX M MHBIX pabOT B OTHOIICHWM OOBEKTOB
KYJBTYPHOI'O HacJeaus, COLUMAIbHO-KYJbTYPHOTO M ObITOBOTO HasHadeHus (m. 1, 2, 21 ct. 20 3akoHa o
npuBatu3anuv). PaHee B 4nMCIo yCIOBUM KOHKypCa MOTJIO TakKe BKITIOUATHCSI OCYIIECTBJIEHWE OTIPEIeIEHHBIX
WHBECTHUIINH JIM00 MOASPHU3AIMNHA YUIN PEKOHCTPYKIIUM TTpeanpusaTsi. KOHKYpC SIBISIETCS OTKPBITBIM IO COCTABY
YYACTHHUKOB!, a MpeUTOXKEHUS O LIEHE MOa0TCs UMU B 3arie4aTaHHBIX KOHBEPTaX (B «3aKPBITO (hopme»).

Ilo meiicTBytonieMy 3akoHYy O TIpMBaTM3allMM KOHKYPCHI TIPOBOASTCS TIPU TpOAaXKe TMPEANPUATUI KakK



MMYIIECTBEHHBIX KOMITJIEKCOB JIMOO 3aBEIOMO KOHTPOJbHBIX IMakeToB akiuil (6omee 50%) OTKPBITHIX
aKkIoHepHbIX o60miecTB. C mMobenuTesieM KOHKYpca 3aKJIIOUaeTCs TOTOBOP KYIUTM-TIPOAAXKU, OOs3aTebHO
BKJTIOUAIONINI B ce0sT TIOPSIIOK BBITIOJTHEHUST YCJIOBUI KOHKypca. [Ipym 3TOM CpOK BBITIOJTHEHUST Ha3BAaHHBIX
YCJIOBUII HE MOXET TpeBbIIIAaTh OAWH Toi. BaXkHO OTMETUTH, YTO MPaBO COOCTBEHHOCTH K IMOKYIATEI0 TAaKOTO
00beKTa MPUBATU3ALNU NIEPEXOAUT JHIIb MOCJe MOJHOH OMIATHI MMYIIECTBA M BbINOJHEHUS YCJIOBUMiA KOHKypca. B
9TOM CMBbICJE JOTOBOP KYIUIM-MPOAAKU MPUBATUIUPYEMOTO OOBEKTa IO KOHKYPCY MOXeT ObITb OTHEeCeH K
DPa3HOBUIHOCTSIM CIEJIOK, 3aKJIIOUYEHHBIX MO OTIarateabHbIM yciaoBueM (1. 1 ct. 157 T'K).

[TpexxHee 3aKOHOAATEIBCTBO O TIPUBATU3AIMU JOMYCKAJIO TakKXe TMpPOBeACHNE HEKOMMEpPYeCKOro
WHBECTULIMOHHOTO KOHKypca, TMpU KOTOPOM OT TOKyMaTelss TpeboBaJIOCh «IWLIb» OCYLUECTBIEHUE
COOTBETCTBYIOIIECH WHBECTUIIMOHHOW IMPOTpaMMBbI, MOCKOJbKY CaM WMYIIECTBEHHBIN KOMIUIEKC MpUoOpeTancs
HEpeoKo 3a CHUMBOJMYecKylo TuiaTy. Kpome Toro, 1Mo WHBECTULIMOHHOMY KOHKYpPCY TMpOJaBaUCh U
MPUHAIJIeXABIINE TOCYNAPCTBY MaKeThl aKIMil, KOTOPbIe OIIAYMBAJIUCH MOKYTATEISIMU TI0 HOMUHANTY, a He 10
PBIHOYHOI CTOMMOCTH, HO C YCJIOBMEM BHECEHUSl OMpeAeSeHHbIX WHBECTUIIMI B OOYyCIOBIEHHBIM CpoK. Bce
HEKOMMepUYeCcKre WHBECTUIIMOHHBIE KOHKYPCHI IOJDKHBI ObUIM OBITH OTKPHITBIMM. K coxaneHuio, u 3mech
OTCYTCTBHME JOJDKHOTO KOHTpPOJS 3a BBHIMTOJIHEHWEM TPUOOpETaTeIsSIMU  YCJIOBUI KOHKYPCOB TIPUBEJIO K
MHOTOUYMCIICHHBIM 3JI0yTIOTPEOICHUSIM.

5. HWHble cnioco0bl NPUBATH3ANNH

Oco0BIM CITOCOOOM MPUBATU3AIIMY TOCYIAPCTBEHHOTO M MYHUITUTIATLHOTO UMYIIIECTBA SIBIISIETCS] BHECEHHE €T
B YCTaBHbIE KANHUTAJIBI OTKPHITHIX AKIMOHEPHbIX OOIIECTB B OIUIATYy MPUOOPETAEMBIX AaKIIUU, BBIMYIIEHHBIX
oOlecTBaMM TIPU WX CO3AAHWUU JMOO AOMOJHUTETBHO TIPU YBEIMYEHUM CBOUX YCTaBHBIX KamuTaioB (CT. 25
3akoHa o mpuBaTu3auuvu). OHO OCYILECTBJSIETCS IO PEIIEHUI0 COOTBETCTBYIOLIETO OpraHa MCIOJHUTEIbHON
Biaactu. [Ipu 3TOM H0JIs1 aKIMii TAKOTO aKIIMOHEPHOI'O OOIIECTBA, HAXOMSAIIMXCS B COOCTBEHHOCTU IYOJIMYHO-
MPaBOBOT0O 00pa3oBaHUsl, HE MOXET ObITh MeHee YeM 25% TUTIOC OJTHa aKIusI.

B psime ciydaeB myOnMUHO-TIpaBOBBIE OOpa3oBaHUS TepenaBaiv TPUHAIEXAIMe UM TaKeThl akIWii B
JOBEPHUTEIbHOE YIIPaBJIeHNEe KOMMEPYECKMM OpraHM3alusM W WHIMBUIYAIbHBIM NpeanpuHuMarenasm'. Ecmm
JIOTOBOP TOBEPUTEJILHOTO YIPaBJIEHUST TAKUMM aKIMSIMU OBLT 3aKJTIOUYEH IO pe3yJbraTaM KOHKYpca, a BCE €ro
YCJIOBUSI BBITIOJTHEHBI HajUleXkallluM o0pa3oM, I0 WCTEUYEHUU CpOKa ITOBEPUTENHOTO YIIpaBICHUS TaKUMU
aKISIMUA, KOTOPBIM HE MOXET TPEBBIIIATh TPEX JIET, OBIBIIWIL YIPABISIOMINI CTAHOBUTCS COOCTBEHHHKOM
HAXOIUBIIMXCA B €r0 JOBEPUTEJIbHOM ynpapjienun akumii (1. 1 cT. 26 3akoHa o nmpuBaTu3aiuu). JoroBop KyIiu-
MpONaxu akluWii 3aKkiioyaeTcss ¢ mnobeauTesieM KOHKypca OJHOBPEMEHHO C JOTOBOPOM JIOBEPUTEBHOTO
yIOpaBJeHUsI, CTAHOBSICh, TAaKMM OO0pa3oM, DPa3HOBUIHOCTBIO CIEJKW, COBEPLIEHHOW TOJ OTjarateJabHbIM
YCIIOBUEM.

OTCyTCTBME TIOKyNaTeJield HEKOTOPBIX HauMeHee IPUBJIEKATeIbHBIX BUIOB TOCYIAPCTBEHHOTO WJIA
MYHULMNAIBHOTO UMYIIECTBA, MOMJIEXKAIIEro MPUBATU3ALMU, BBI3BATIO K XXW3HU HOBbIE (DOPMBI (CIOCOOBI) MX
MPUBATU3ALUN. AKIIUY OTKPBITHIX aKIIMOHEPHBIX OOIIIECTB, CO3MAHHBIX HAa 0a3e MPUBATU3MPOBAHHOTO UMYIIIECTBA
YHUTAPHBIX MPEANPUSITUIA, TeTIepb MOTYT OBITh MPONAHBI HE TOJBKO Ha ayKIIMOHAX W MO KOHKYPCY, HO U 4epe3
OPraHM3aTopa TOProOBJIM HA PbIHKE IEHHbIX OyMar (cT. 22 3aKOHA O IIPMBaTU3ALIUHN).

B ciryyae, eciii ayKIIMOH MO Mpojaxe MPUBATU3UPYEMbIX OOBEKTOB ObLT MPU3HAH HECOCTOSIBINMMCS (a 3TO,
KaK WM3BECTHO, BO3MOXHO IMpEXIE BCEro MO MPUYMHE YYacTUsI B HEM JIMIIb OJHOTO YYacTHMKA), Mpojaxa
HMMYIIIECTBA OCYIIECTBIISIETCSI MOCPEACTBOM MyOJMYHOro mpemjioxenus (ct. 23 3akoHa o mpuBartu3anuu). B aroit
CUTYyallM¥ UMYIIECTBO MPOJAETCS JIUILY, TIEPBBIM TTOAABIIEMY 3asIBKy Ha €ro MpHOOpeTeHNe M0 HAYaJIbHOM 1IeHe
HECOCTOSIBIIIETOCS ~ ayKimoHa. [Ipy OTCYyTCTBMM TakuMx 3asBOK  OCYIIECTBISIETCS CHUKEHWE IICHBI
MPUBATU3UPYEMOTO HMYILECTBA, KOTOpOE TMPOJAeTCcsl TMEepBOMY TMOJaBLIeMy 3asiBKy Ha €ro TMOKYIKY IO
MpENJIOXKEHHOU 1ieHe. Takoe CHMXXEHWE TMPOU3BOIUTCSI O 3apaHee OMpeneIeHHOTO MWHUMAJIBbHOTO pa3Mmepa
(«1IEHBI OTCEUYECHUS»).

Ecmm Xe wu3-3a OTCYTCTBUS 3asiBOK ITOKyIaTeJiel He COCTOosulach M Ipojaxa TIOCYJIapCTBEHHOTo U
MYHUIIATIAJIBHOTO MMYIIIECTBA TIOCPEACTBOM ITyOJIMYHOTO TIPEUIOXKEHUsI, OHO TIpofaeTcsl 6e3 OObABIEHUS HEeHbI
(cT. 24 3akoHa O mpuWBaTM3alWK). B maHHOM ciydyae TIpemyiaracMasl IleHa IIPOJAXXKU 3apaHee BOOOIIE He
omnpenensiercs. [Ipeanoxenus: o0 MpuoOPETEeHUN TAKOTO MMYIIECTBA MONAIOTCS MPETEHACHTAMYU B 3areyaTaHHbBIX
KOHBepTax (B «3aKpbITOil ¢opMe») U MUMYIIECTBO MPU HAIMYUM HECKOJbKUX TMPETCHAEHTOB IMPONAeTCsl JIUILY,
MPENJIOXKUBIIEMY 32 HErO HauOOJbIUIYIO 1IEHY, a MPYU HATUYMU HECKOIbKUX ONUHAKOBBIX MPEIIOKEHUI — TOMY,
KTO paHbIlle APYTUX IMOAAJ 3asBKY Ha €ro MpUuoOpeTeHHe.

Kak yxe ormedanmoch, B 90-e IT. MpOIUIOrO BeKa B JOBOJIBHO OTrpaHUYEHHBIX paMKax B KauyecTBe
CaMOCTOSITEJTLHOTO CIOC00a MPUBATU3AIMU TOCYIapCTBEHHBIX M MYyHULIMMAJIBHBIX TPEANPUSTUN TOITyCcKanach



apeHIa WX MMYIIECTBA C MPAaBOM TNOCJEAYIOIEro BbIKyna. KpoMe TOro, CTPYKTypHBIM TTOIpa3esIeHUSIM
MIPEANTPUSATUI TOPTOBJIU, OOIIIECTBEHHOTO TTUTAHUST U GBITOBOTO OOCITY>KMBaHUSI, HE UMEBIIUM B CUITy OTCYTCTBHUSI
TpaXxIaHCKOW TMPAaBOCYOBEKTHOCTH TIpaBa HA BBIKYIT apeHJOBAHHOTO WMYIIECTBA, TAKOE IPABO MOTJIO OBITh
MPEeIOCTaBICHO TP UX BBINEJICHUM M3 COCTaBa MPENIPUSTUS B TTOPSIIKe «<KOMMepIMain3aun». HakoHel, apeH-
JIOBaHHbIE YaCTHBIMM COOCTBEHHUKAMU CaMOCTOSITEIbHbIE OOBEKThl HeXWIoro (GoHma (3maHus, CTPOEHUs U
OTHeNbHbIE TMOMENIeHUs]) MPOAABAIUCh WX apeHIaTopaM B MOpsAKe NpuBaTU3allMu (C OTpaHUYEHUSMU,
YCTaHOBJIEHHBIMM TOCYIapCTBEHHBIMU MIPOrpaMMaMU IMPUBATU3ALINM ).

B octanbHBIX citydasx apeHIaTop WMYIIECTBA MPUBATU3UPYEMOTO TIPEANPUATUS (B POJIM KOTOPOTO OOBIYHO
BBICTYTIAJIO IOPUINYECKOE JINII0, CO3IaHHOE eTO paOOTHUKAMM) OBIT BITPaBe B OOIIIEM MOPSIKE CO3MAaTh OTKPBITOE
aKIMOHEPHOE OOIIECTBO C TOCYJAapCTBEHHBIM YYacTHMEM, TOJy4yasi B TaKOM CJydae IMpaBO TEPBOOYEPETHOTO
npuobpeTeHus ero akiuii. [IporpamMmmamMu MpuBaTU3allMK ITOTycKalach TakXke TPUBATU3ALINS HEKOTOPBIX BUIOB
MMYIIECTBa TOCYIAPCTBEHHBIX WIM MYHULMIAIbHBIX MPEANPUITHI (MTPU MpeoOpa3soBaHMU MX B aKIIMOHEPHbIE
obmectBa co 100%-HbIM TOCYNapcTBEHHBIM WM MYHUIMIATbHBIM YYacTHEM) T[OCPEJICTBOM CAauu ero
paboOTHMKAM TaKWX MPEANPUSITUIL B apeHIy C TTPaBOM BBIKYIIA, HO YK€ 10 PBIHOYHOM, a He 110 IepBOHAYaIbHOMN
(6anaHcoBoif) ctouMocTu. Takum o0pa3oM, apeHJa C BBIKYIIOM COXpaHsUlaChb B KaueCTBE «OCTAaTOYHOI» (OT
MIPEXXHETO MpaBoMopsiaKa) GopMbl TPUBATH3AIUH.

[MpuobpereHre rpaxaaHamMu B COOCTBEHHOCTh 3aHMMAaeMbIX MMM TOCYIAPCTBEHHBIX W MYHMIIMTIATBHBIX
JKIIBIX TOMENIeHHid pEerjlaMeHTUPYeTCs CIelMalibHbIM 3akoHOM. OHO ocyIiecTBisieTcss Ha 0e3BO3ME3THBIX
Havyajax IyTeM 3aKJII0YEHUsI CIELMAIBHOTO JO0roBOpa. 3aKOHONATENBbCTBO MOMYCKAET W TMOKYMKY >KWJIBIX
TOMEIEHNI TpakmaHaMu y TTyOJIMYHO-TIPaBOBBIX 0OOpa3oBaHuil. UTo KacaeTcsl NpUBATU3AlMU 3eMeJIbHBIX
YYaCTKOB, TO M OHA B PsI/Ie CIYyYaeB TaAKKe MOXKET OCYIIECTBISIThCS OECIIaTHO, XOTsI OOIIMM ITPaBUJIOM SIBJISIETCSI
WX BO3ME3THOE MPEAOCTaBIeHNE B COOCTBEHHOCTh TpaXaaH U opuandeckux juil (1. 2 cT. 28 3K) mo moroBopam
KYILUIU-TIPOJAXHU.
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yrpaBieHust aTuMu akiusiMu» (C3 PO. 1997. Ne 45. Cr. 5193).



I'nasa 22. IIpaBo o0meii COOCTBEHHOCTH

§ 1. IlonsTHe W BUABI PaBa 00Ield COOCTBEHHOCTH
1. IlonsaTue npaBa o0uIeii COOCTBEHHOCTH

OO1iass COOCTBEHHOCTb TMpENCTaBIsIeT COO0OH MNPUHAMJIEXKHOCTh BElIM HE OJHOMY COOCTBEHHHUKY, a
OJJTHOBPEMEHHO HECKOJIbKMM JiunaM (cocodcTBenHukam). HarmpuMep, OpaThst Kak HacJeIHUKH ITOCJIE CMEPTHU OTLA
MMOJy4alOT B COOCTBEHHOCTh NPUHAINJICXKABIINII €My aBTOMOOWJIb;, aKIIMOHEpHAas KOMIIAHWSI COBMECTHO C
MYHUIIUATIATBHBEIM 00pa30oBaHNeM (PUHAHCUPYET CTPOUTEILCTBO MHOTOKBAPTHUPHOTO XIJIOTO J0Ma, IIePEeXOISIIero
B MX COOCTBEHHOCTh II0 OKOHYAaHMU CTPOUTEILCTBA; ABa ITyOJMYHO-IIPABOBBIX OOpa30BaHUSI CTAHOBSITCS
COOCTBEHHUKAMM TIOCTPOGHHOIO Ha MX CpPeICTBa THUIPOTEXHUYECKOro o00beKTa (IJIOTUHBI, MOCTa,
TUAPOSJIEKTPOCTAHIIMM) Ha pasdessolieil ux peke u 1.1. MHaue roBops, B TaKUX CUTYyaLlMsIX JBa WIK OoJjiee Juiia
€000111a CTAHOBSITCS CyObeKTaMU IpaBa COOCTBEHHOCTM Ha OJHO U TO K€ MMYIIECTBO (Bellb). CilemoBaTeabHO,
OTHOIIIEHUST O0IIIeil COOCTBEHHOCTH XapaKTEPU3YIOTCS MHOMKECTBEHHOCTBbIO CYyOBEKTOB MpaBa COOCTBEHHOCTH Ha
KOHKPETHBIII OOBEKT.

IIpy >TOM camM WMYIIECTBEHHBIM OOBEKT HE MHEIUTCSI MEXIy YyYaCTHHKAMM OTHOINCHMI OOIeit
COOCTBEHHOCTH, a MPUHAUICXXUT UM OJHOBPEMEHHO H CO00IIA, TIPEXKIIE BCErO MOTOMY, YTO BO MHOTHX CIIyJasix OH
sapasgercss Hemeaumoi Bemibio (cr. 133 I'K). Ecnu miotmHy, MOCT WJIM aBTOMOOWJIb «Pa3deivTbh» MEXIY
COCOOCTBEHHHMKaMHM, TO W caMa 3Ta Bellb KakK IeJoe, U €€ «4acTW» IPOCTO YTPaTSAT CBOE XO3SWCTBEHHOE
HazHaYeHWEe U TeM CaMbIM — 3KOHOMMYECKYIO IleHHOCTh. Korma Xe peub uaeT o AeJMMBIX BelllaX, HallpuMep O
3eMeJIbHOM yJacTKe WJIM O KUJIOM KOTTEIXe, TO MX (haKTUUYEeCKWIl pas3lesl MeXIy BiajeibllaMUd TPEKPaTUT U
OTHOIIIEHUS OOIIel COOCTBEHHOCTH, MO0 KaXIBIif CTaHET COOCTBEHHMKOM KOHKPETHOH, WHIWBHIYaJIBHO
OIpee/IcHHOM BEIY B BUIE COOTBETCTBYIOIIEH YaCTH 3¢MEIbHOTO YJacTKa, YaCTH AOMa U T.II., MEXIY KOTOPEIMU
OCTaHeTCs JUIIb (hU3MYEeCKasi, a He IOPUAMYECKast «OOLIHOCTb» (001ast cTeHa, o0l 3a00p U T.4.).

MMeHHO mosToMy 00111asi COOCTBEHHOCTh B COOTBETCTBMM C TIpaBUJioM I1. 4 cT. 244 'K Bo3HUKaeT Mpexnie
BCETO0 IPU MOCTYIUIEHUU B COOCTBEHHOCTD ABYX WJIM HECKOJIBKUX JIUL Belleid, HeAeJUMbIX 110 CBOSH Mpupoe J1udo
B CWJTy YKa3aHUsI 3aKOHA, a B OTHOILIIEHWY € IMMOT0 UMYIIECTBA — B CIIy4asix, IPSIMO TIPEIYCMOTPEHHBIX 3aKOHOM
WA TOTOBOPOM (HAIIpUMEP, B OTHOIIEHWHN UMYIIIECTBA CYIIPYTOB B CruTy TipaBmiI cT. 33 n 34 CeMeifHOTO KomeKca
WA MPU CO3MaHUU MPOCTOr0 TOBApUIIECTBa — Ha OcHOBaHWU cT. 1043 T'K).

M3 3T0OTO BUIHO, YTO MEXIY YIAaCTHMKAMHU OOIIEei i COOCTBEHHOCTH B IIEPUOI €€ CYIIIECTBOBAHUS IETUTCS He
HMYIIECTBO B HaType (KOTOPOE IOPMIMYECKM BCErJa COCTABJSEeT €IMHOE 1IeJIoe), a MPaBo HA HEro, y KOTOPOIo
MOSIBJISIETCSI HECKOJIbKO CYOBEeKTOB. Pasmesn e oO0lero MMyIecTBa BJIEUYET IPeKpallleHWe OTHOIICHUM OOIIei
COOCTBEHHOCTU, MO0 KaxXIblii M3 COCOOCTBEHHUMKOB B pe3yJibTaTe paslneja CTaHOBUTCS €IWHOJUYHBIM
COOCTBEHHUKOM KOHKPETHOM YaCTH HaXOAMBIIETOCS B OOIIIeil COOCTBEHHOCTU UMYIIIECTRBA.

OTtHomeHusT o0Ieil COOCTBEHHOCTHM MOTYT BO3HWKATh MEXKIY JIOObIMH CYObeKTaMH TIPaXKIAHCKOrO MNpaBa:
bU3MIEeCKUMHI 1 OPUANICCKIMHI JTUIIAMA, TOCYIapCTBEHHBIMI 1 MYHHUIINIIAILHBIMI O0Opa30BaHUSIMU, IIPUIEM B
JMOOBIX couyeTanusax. Tak, rpaxaaHe KaKk COOCTBEHHUKU IPUBATU3UPOBAHHBIX UMW KBAPTUP B MHOTOKBAPTUPHOM
KWIOM JOME OIHOBPEMEHHO C COOTBETCTBYIOIIMM ITyOJUYHO-IIPABOBBIM  OOpa3OBaHMEM  SIBJISTFOTCS
COCOOCTBEHHMKAMM OOIIMX ITOMEIIEHUI TaKoro aoMa (4epaakoB, MOIBAJIOB U T.1.), €r0 HECYIIUX KOHCTPYKIIUA,
CaHUTApHO-TEXHUYECKOT0o M HHOro odopymoBaHusa (m. 1 ct. 290 TK), moka B TakoM JOME OCTalOTCS
HeNPUBATU3UPOBAHHBIC KBAPTUPHI, HAXOMSIIMECS B TOCYIapCTBEHHOMN WJIM MYHUIIATIAIEHONM COOCTBEHHOCTH.

B paccMatpuBaemMoii cuTyaliMy He MOSIBJISIETCSI KaKOH-1100 0co00i, HOBOM «(OpMbI COOCTBEHHOCTU» (BpOJIe
«CMEIIaHHOW» W «KOJJIEKTUBHOM»), MIOCKOJIBKY KaXXIbIil M3 YYaCTHUKOB OCTACTCSI BIIOJIHE CAaMOCTOSITCIIBHBIM
COOCTBEHHMKOM CBOETO MMYIIECTBA M HE COCTaBJISACT C APYTUMU COCOOCTBEHHHMKAMM HHUKAKOTO OCO00TO (TeM
OoJiee TIPaBOCYOBEKTHOIO) «KOJIIEKTUBa». He BO3HMKaeT M HOBOIO CyObeKTa IpaBa — IOPMIMYECKOIo JIMIA —
COOCTBEHHHUKA (KaK 3TO MMeEEeT, HallpUMep, MECTO INPU CO3JaHMM B MOPSAKE MPUBATU3ALMU XO3SIHCTBEHHOIO
0011IeCTBa ¢ TOCYIapCTBEHHBIM yYyacTHEM), TTOCKOJIbKY B OTHOILIEHUM MPUCBOEHHON BEIIM BCE YYaCTHUKHU OOILEH
COOCTBEHHOCTH BEICTYITAIOT KAaK OJWH, €IUHbI COOCTBEHHHK ¢ 00IIeil BOJIE 110 e¢ MCITOJIb30BaHMIO.

Takum obpazom, o0IImast COOCTBEHHOCTh SBJISIETCS HE OCOOBIM 3KOHOMMYECKMM OTHOIIEHHEM («(hHOpMOii»)
COOCTBEHHOCTH, a JIMIIb PAa3HOBUIHOCTHIO CYIICCTBYIOIINX OTHOIIICHUI COOCTBEHHOCTH, TIPEACTABISIONICH OO0
YUCTO IPUIMYECKHIT BADHAHT NPHCBOEHHOCTH KOHKPETHBIX MaTepHAIbHBIX OJ1ar: HE OMHUM JIUIIOM, 4 HECKOJIbKUMH
JIMIaMU. DTO MOJIOKEHUE CTajo ake OCHOBAHMEM [JISI MHEHHUSI O TOM, YTO IIpaBa oOlleil COOCTBEHHOCTU Kak
CYOBEKTUBHOIO TPaXkIaHCKOIO IpaBa BOOOLIE HE CYLIECTBYET!, MOCKOJBKY peYb HIET 00 OOBIYHOM IpaBe
COOCTBEHHOCTH, JIUIIb <«OCJTOXHEHHOM»  MHOXECTBOM CYyObeKToB. OIHAKO MMEHHO IOopuauyeckud (a He



SKOHOMWYECKH) pacCMaTpUBAEMYIO CUTYAIIUIO CIIeAYeT KBATM(UIINPOBATh KaK

BElIHOEe NMPABO HECKOJBKHX JIMI COOOIIA M MO0 CBOEMY YCMOTDPEHHIO BJIAJIETh, MOJIb30BATHCA M PACHOPSIKATHCS
NPHHALIEKANNAM M HMYIIECTBOM, COCTABJISIIOIINM eauHoe nejoe (1. 1 ct. 244 I'K).

CyOBeKTHI 0011Ieii COOCTBEHHOCTH, KaK U JIIoOble COOCTBEHHUKHU, TT0 CBOEMY YCMOTPEHUIO BIAACIOT, MOIb3Yy-
I0TCS M pacrlopsiKaloTCs IMPUHAIEXAIIMM MM OOIIMM HMMYIIECTBOM, HO BBIHYXICHBI OCYIIECTBJATb 3TH
NMPaBOMOYMS CO00IA, COBMECTHO, IIOCKOJIBKY HM OIMH M3 HUX He 00J1aaeT BCeil MOJTHOTOM MpaBa Ha Belllb, OyaIydn
OTpaHWYCHHBIM IpaBaMy IPYTHX YYACTHUKOB. [103TOMY Hapsay ¢ OOBIYHBIMU IJISI COOCTBEHHOCTH «BHEIITHUMU»
MMPaBOOTHOIIEHUSIMA COCOOCTBEHHMKOB CO BCEMU TPETBUMH JIMIIAMUA MEXAY CaMUMH COCOOCTBEHHUKAMM
HEeM30eXHO CKIIAObIBAIOTCS «BHYTPEHHME» B3aMOOTHOIICHUS IT0 COTJIACOBAHUIO MX OOINEl BOJIM, CBSI3aHHOMU C
OCYIIECTBIICHUEM COOOINa MPWHAMLICKAIINX UM IIPAaBOMOYMI COOCTBEHHMKA. OTH B3aHMOOTHOINEHHS
COCOOCTBEHHHKOB 110 CYTH Y COCTABJISIIOT MPEAMET PEryJTMPOBAHUSI HOPM, ITOCBSILIEHHBIX 001 COGCTBEHHOCTH?,

JaHHbIe B3aMMOOTHOILIEHUS SIBJISIIOTCS HE aOCOMIOTHBIMM, & OTHOCHTEJIbHbIMH MPABOOTHOHMIEHUSAMHM MEXITY
BIIOJIHE KOHKPETHBIMH CYOBEKTAMU M HE MOTYT OBITh OTHECEHBI K KaTeTOPWU BEIIHEBIX ITPAaBOOTHOIICHWIA.
HeobxonmMocTh ¢opMUPOBATh M BEIPAXKaTh OOIIYIO, CIMHYIO BOJIO COCOOCTBEHHMKOB B OTHOIIICHUN peaTi3alni
MMPUHAUIEKAIIETO UM IIpaBa IejlaeT HeOOXOOUMBIM TOCTHKCHHME MEXIy HUMU COIJIANIEHHA 10 TeM WM WHBIM
BOIIpocaM (HampuMep, O MOPSOKE MCIOJB30BAaHUS U PACHIOPSIKEHMST OOLINM MMYIecTBOM). Ilpu BEITIOTHEHUM
TaKUX COIJIAIICHUI BO3HUKAIOT 00A3aTeJIbCTBEHHbIE OTHOIIEHHS COCOOCTBEHHHKOB, KOTOpDbIC, OIHAKO, HE
CMEIINBAIOTCS C WX BEHIHHIMH OTHOIIEHHSAMH ¢ IpyruMu Jmuamu'. MeXay cOoCOOCTBEHHMKAMM BO3HUKAIOT U
BEIIIHEIC OTHOIICHMSI, HATIPUMEP B CBSI3U C IIPEUMYIIIECTBCHHEBIM ITPAaBOM ITOKYITKY IO B TIpaBe OOIIIeit J0JIeBOM
COOCTBEHHOCTH (CM. J1ajee).

BMecte ¢ TeM CcMBICI W comepXaHHe O0S3aTeIbCTBEHHBIX OTHOIICHUN COCOOCTBEHHHMKOB COCTOSIT B
IOpUINYECKOM O(MOPMJICHHMN COBMECTHOT0 OCYHIECTBJIEHHMS WMU XapakKTepHOTO UISI COOCTBEHHOCTH
XO3SMCTBEHHOI'O TOCIIOACTBA HaJ IPHCBOCHHBIM MMYIIECTBOM, a HE B YIOBJIETBOPEHUM MOTPEOHOCTEH OTHUX
(YyrIpaBOMOUYEHHBIX) JIMII 3a CUET IMOBeAeHUs Apyrux (00si3aHHBIX) Jull. [I03TOMY X B3aUMOOTHOIIIEHUST — 0codas
Pa3HOBMIHOCTH 0053aTeJIb,CTBEHHBIX OTHOIIEHMIA, TTO CBOCI IOpUINYECKOM Iprpoe OJM3Kast K 00513aTeIbCTBEHHBIM
OTHOIIEHUSIM TI0 COBMECTHO IeATETBHOCTHZ,

2. Bwunpl npaBa o01meii COOCTBEHHOCTH

OO6m1ast COOCTBEHHOCTh MOXET OBITh C OIpeneJeHuEM Mol (1oJeBasi COOCTBEHHOCTh) 1 O€3 OTpenesIeHus
noneit (CoBMeCTHass COOCTBEHHOCTh) YJacTHUKOB (11. 2 c¢T. 244 I'K). CoOTBETCTBEHHO 3TOMY pa3inyaloT IIpaBo
0011Iei 107eBOI COOCTBEHHOCTH 1 MPaBO 00111eii COBMECTHOI COOCTBEHHOCTH.

B oTHomeHMSIX 10JieBOM COOCTBEHHOCTM 3aKOHOM WJIM JOTOBOPOM OIPEAC/SIIOTCS IIpUHAIJICXKAIe
y4acTHHUKaM TOYHBIE /I0JH B MPaBe Ha o0lIee UMYIIECTBO, 3 CAMO OHO OCTAaeTCsl Hepa3neIbHbIM, eIMHBIM 00BEKTOM
UxX TmpaBa oOieil codctBeHHOCTU. [lom moneld COOCTBEHHHMKAa B 0OIIell COOCTBEHHOCTM TMOHMMAETCs
apudMeTdeck BoipaxeHHas (1/3, 50% w T.n.) mons B CyObEeKTMBHOM TIpaBe COOCTBEHHOCTH Ha Bce oOllee
uMyiecTBo?. OHa He MOXET OBbITh BhIpaXKeHa B HATYypaJIbHBIX ITOKA3aTe/sIX (KBaApaTHBIX METPax, TOHHAX U T.IL.),
MpeBpalaliMx ee B MpaBo Ha 4YacTh Belld. MIMEHHO Takoii Moaxold B HAuOOJbIIell Mepe COOTBETCTBYET
CYIIHOCTM OTHOIIEHMI OOIIei I0JeBOM COOCTBEHHOCTH. Ero TpaaMIIMOHHO IIpUaepXKuBajiach W CyaeOHas
npakTrkal.

B oTHOMIEHUSIX COBMECTHON COOCTBEHHOCTH MEXIy yYaCTHUKAaMU TTPaBO Ha OOIIyI0 BElb He JeJUTCI — OHO
MMPUHAUICKUT UM COO00Ia, COBMECTHO. 3[eCh HMKTO M3 YYACTHMKOB 3apaHee BOOOIIE HE 3HAeT CBOEit IOJH,
KOTOpasl OIIpeNeMTCS TOJBKO B Cllydae pasjaeja WM BblIeNa, T.e. MpeKpallleHWsl OTHOILIECHMI OoOIlei
COOCTBEHHOCTM [UISI COOTBETCTBYIOLIEIO YYaCTHMKA. XOTS B TaKUX CUTYalMsIX OOJM OBIBIIMX YYaCTHHKOB
COBMECTHOI COOCTBEHHOCTH OOBIYHO Y IIPEIII0IAraloTcsl paBHBIMU, HO JIOIIyCKAaeMble 3aKOHOM MHOI'OYMCIICHHBIC
OTCTYIUIEHHMSI OT 3TOTO MpaBUIa JaBHO CAEIAN ero UCKIIYeHHEeM?,

O4YeBUIHO, YTO OTHOIIEHUSI COBMECTHOH (0e3mosieBoii) COOCTBEHHOCTM BO3MOXHBI JHIIb B KayecTBe
HCKJIIOYEeHHsI, OOYCIIOBJICHHOTO HAJIMYMEM MEXIy COCOOCTBEHHMKAMHW OCOOBIX, JIMIHO-TOBEPUTEITHHBIX
OTHOILIEHUIA, KOTOpble He IpPEeIIojaraloT U He TPeOYIOT ITOJIHOI OINpeae/ieHHOCTH B O0ObeMe MPaBOMOYMIA MX
y4acTHUKOB. Takue OTHOIIEHUS BO3HMKAIOT MEXIY CyIpyramu Ju0O 4YIeHaMU KPECThSHCKOro ((hepmMepcKoro)
XO3S1ACTBa, T.€. MEXKIY rpaxKIaHAMU, CBI3aHHBIMM OJIM3KUMHU ceMeitHbIMM y3aMu. [ToaTomy coracHo 1. 3 ct. 244 TK
obOmiass mosieBasi COOCTBEHHOCTb SBJSIETCS IIpaBWIOM, a COBMecTHas (6e3mojieBasi) COOCTBEHHOCTb —
HCKITIOYEHUEM, MPSIMO MPETYyCMOTPEHHBIM 3aKOHOM?.

Bo3MoxHa opHako oOpaTHasg CHUTyalusi — YYACTHUKM OTHOLUEHMII COBMECTHOM COOCTBEHHOCTH,
BO3HUKAIOIIEH TOJIBKO B CUJIY 3aKOHA, BIIpaBe 10 OOLIEMY COIIALIEHMIO (A MPU €ro OTCYTCTBUM — I10 PELICHUIO
cyla) 3aMeHUTh WX OTHOLIEHUSIMU J0JeBoil cobctBeHHOCTH (M. 5 cT. 244 I'K). Tak, 3aKOHHBIM DPEXHNMOM



AMYIIECTBAa CYIIPYroB B COOTBeTCTBMM ¢ II. 1 cT.33 CeMeifHOro KojeKca SBIISICTCSI PEXUM COBMECTHOM
COOCTBEHHOCTH, KOTOPHIN IEUCTBYET, eCJIM OpavyHBIM TOTOBOPOM HE YCTaHOBJIEHO MHOe. Takas Xe BO3MOXHOCTh
TpEeIOCTaBIeHa YUaCTHUKAM KPECThsTHCKOTO ((hepmepcKkoro) xoasiicTsa 1. 1 ct. 257 T'K. CiaemoBaTtenbHO, 1O BOJIE
YYaCTHUKOB OTHOIIIEHUS COBMECTHOM COOCTBEHHOCTH MOTYT OBITh 3aMEHEHBI OTHOLICHUSIMU HOJICBOM
COOCTBEHHOCTH, HO HE HA00OPOT.

Taxkum ob6pa3oM, COBMECTHAsE COOCTBEHHOCTb MOXET IOSIBUTHCS TOJBKO B CHJIY MPSIMOro YKa3aHus 3aKoHa. Ee
BO3HMKHOBEHWE IO JOTOBOPY, B TOM 4YHMCJIE C Yy4aCTHUEM IOpUINYECKHMX JHUI[ WIM ITyOJUIHO-IIPABOBBIX
00pa30BaHUIA, HE JOITyCKAeTCS.

OpnHako 1 1osaeBast COOCTBEHHOCTH ITO COTIAIIICHIIO CTOPOH MOKET BOSHMKHYTH He Bcerna. TaKoi IyTh IIpsIMO
MpeaycMOTpeH ab3. 2 m. 4 c1.244 T'K mmmb mis aeammoro mmymiectBa (Beimeif). UTo KacaeTcsl HeaemMoro
HMYIIECTBA, TIPEXKIe BCETO — MHOIMX OOBbEKTOB HEIBUKMMOCTH, TO 3[I€Ch 00II1as COOCTBEHHOCTh B COOTBETCTBUU
c a63. 1 m. 4 ct. 244 I'K BO3HMKAET TOJBHKO MPU TOCTYIJICHUN HEASINMOI Bellld B COOCTBEHHOCTh ABYX M OoJiee
npuobpeTaTesieil (HanpuMep, ABYX MOKymnaTeaell 1Mo J0roBopy KyILIM-IIPOAaXXH), HO HE MOXET ObITh YCTaHOBJIEHA
caMUM COOCTBEHHMKOM IIYyTeM OTUYXKICHHUS UM IIPOU3BOJILHO OINpEdeACHHON HOJM WM TOJeil B IpaBe Ha 3TO
HAMYIIECTBO C COXpAaHEHNEM 3a OO0 «OCTaBIIMXCS» TOJIei WK qoir. MHade ToBOpsI, COOCTBEHHHK He BIIPaBe caM
€0371aTh NMPaBo 00IIeil COOCTBEHHOCTH HA MPHHALIECKANIYI0 eMy HelleJJMMYIO Belllb, CIIeIaB IIPESAMETOM OTUYKICHUS
YCTaHOBJICHHYIO MM II0 COTJIAIIIEHUIO ¢ TIpHoOpeTaTesieM JOJI0 B MpaBe CBOCH €IMHOJMYHON COOCTBEHHOCTH Ha
Heel.

TeMm caMbIM BBIIBISIETCS HE3aKOHHOCTb HMMCIOIIMXCS B COBPEMEHHOM IIpaKTHKE CHCIOK IO IIpomae
COOCTBEHHMKOM XXWJIOM KBapTUPHI CKOJIb YTOTHO MaJIbIX «I0JIeit B IIpaBe» Ha Hee (HAIIpUMED, C HEIbI0 CO3MaHuUs
IJIST TIpUoOpeTaTesieil TaKNX JOJIe OCHOBAHWI IUISI MX PETHCTPAIlMM B TAaHHOM TOpoJe) MO0 aHAJOTUIHOM IT0
CYTH TIPOIAXK COOCTBEHHMKOM <«O(HMCHOIO» (HEXWJIOT0) 3MAHMS «IOJIe B IIpaBe» HAa HETO, MPUKPBIBAIOLINX
MpoAaXy yacTeil TaKoW HEABMKMMOCTHU (HE SIBJSIOLIMXCS CaMOCTOSITEIbHBIMU OOBEKTaMU MMYILECTBEHHOIO
00opoTa).

§ 2. IIpaBo obmeii 10J1€BOii COOCTBEHHOCTH

1. IloHsaTHe npasa oOIeii 701€B0ii COOCTBEHHOCTH
U ompee/ieHue J0Jieil ee y4aCTHUKOB

OO611as noaeBast COOCTBEHHOCTh MPEACTABIISIET COOO0I OTHOIIIEHUS 10 MPUHAIIEXKHOCTU COCTABIISIIONIETO €11 -
HOE LIeJIOE MMYILECTBA OJHOBPEMEHHO HECKOJIBKUM JIMLAM C OIPEACIECHUEM KX JOJIE B IpaBe Ha JaHHOE
umyiectBo. Kak yxXe oTMedaqoch, 3TO Hambojiee YacTO BCTPEYAIONIWICS BHUI OTHOIIEGHUA OOIIei
COOCTBEHHOCTH.

Ilpaso obweii doaesoii cobcmeennocmu a6asaemcs npagom 0eyx u 6oaee auy coooua (6 onpedeaeHHvIX 004:1X) No
c60eMy  yCMOMpPeHUl0 64ademb, NOAB306AMBCA U  PACHOPANCAMBCA  NPUHAOACHCAWUM UM UMYUECHIGOM,
cocmasasouum edunoe yeioe.

Pa3smep nmoseii KOHKPETHBIX YYACTHUKOB OTHOLIEHUWI OOIIel MoJeBOi COOCTBEHHOCTU OMmpenensieTcss Jubo
3aKOHOM (HarpuMep, Py HACJIeI0BaHUY 110 3aKOHY TOJIM HACJIEAHUKOB OJHOI ouepeay MPU3HAIOTCSI paBHBIMU B
cooTBeTcTBUM C M. 2 cT. 1141 T'K), n1ubo ux cornameHueM (Hampumep, YCIOBUSIMU IOTOBOpA IPOCTOrO
ToBapuinecTBa). Ecimm pasmep mojieli YJaCTHMKOB JOJEBOM COOCTBEHHOCTHM HE MOXKET OBITh OIIpelesieH Ha
OCHOBAHMU 3aKOHA M HE YCTAHOBJICH COIVIAIIEHWEM BCEX €€ YYaCTHUKOB, MOJIM CYMTAIOTCS paBHbIMH (11. 1 cT. 245
I'K).

OnHako B 3aBUCHMMOCTM OT BKJIaJa KaXJOro yJyacTHMKa OOlIeil 0oJeBOi COOCTBEHHOCTH B 0Opa3oBaHUE U
TpypaIieHre o0IIero MMYIIECTBA UX JOJM MOTYT OBITh 1 HepaBHbIMH. [TOpSIIOK ompeeieHnsT 1 U3BMEHEHUST TOJIei
B TaKMX CJIydYasiX yCTaHABJIMBAETCS COTIAIIEHNEM BCEX YIACTHUKOB JOJIEBOM COOCTBEHHOCTH.

Ecnu Xe Takoe commamieHHe OTCYTCTBYET, pellalolnee 3HAaueHHE IIPUOOpeTaeT XapakKTep ITPOM3BEICHHBIX
OIHUM W13 COCOOCTBEHHUKOB YIyUIlIeHWI oOmiero mmyinectsa (m. 3 cr. 245 I'K). Viuyumenus, otaeidmbie OT
00BeKTa 00IIeil COOCTBEHHOCTH 0€3 Hecopa3sMEepHOro yiuepda €ro XO3sSMCTBEHHOMY Ha3HAYeHUIO (HampuMmep,
3aMeHa 3JIEKTPONPUOOPOB B OOILEM XUJIOM JOME), MO OOIIeMY MPaBUITYy MOCTYMAIOT B COOCTBEHHOCTh TOTO W3
YJaCTHUKOB JOJIEBOIl COOCTBEHHOCTH, KOTOPBI WX MPOM3BEIN, T.€. BOOOIINE HE CTAHOBITCS OOBEKTOM OOIIEHt
COOCTBEHHOCTH M, CJIeOBaTEIbHO, HE BJIUSIOT Ha pa3Mep JoJieil ee yJaCTHMKOB. JIMIIb MO COMIAIIEHWIO BCEX



COCOOCTBEHHMKOB OHM MOTYT OCTaThCsl B COCTaBe OOIIEr0o MMYIIECTBA W TeM CaMbIM IIOBJieYb COpPa3MEpHOE
YBSIIMICHUE JOJIU IIPOU3BEIIICTO MX YIACTHHUKA.

Heotnemmele yryumenus (HallpuMep, peMOHT M 3aMeHa JeTayieil KPBIIINA JoMa) BCera CTAaHOBATCS OOBbEKTOM
obmieit cooctBeHHOCTU. [103TOMY YYaCTHMK IOJEBON COOCTBEHHOCTM, OCYILIECTBUBIIMI TaKWe YIydJIICHUS 3a
CBOI1 CUET U C COOJII0AEHUEM YCTAHOBIEHHOTO COCOOCTBEHHUKAMU MOPsIIKA MCITOIb30BaHMS OOIIEro NMYIIECTBa,
MMeeT TpaBO Ha COOTBETCTBYIOIIEE YBEJMYEHUE CBOEM MOJM B MpaBe Ha obiee umylectBo. Hampuwmep,
MPUCTPOIiKa OTHMM M3 COCOOCTBEHHMKOB K MCIIOJb3YyeMOl MM KOMHATe [oMa OTalUIMBaeMO Teppachl,
OCYIIECTBJIEHHAsT UM 32 CBOI CUET M C COOIONCHNEM YCTAaHOBJIEHHBIX TIPaBWII, JaeT €My TIPaBO Ha YBEJIMUEHUE €TO
JIOJIA B TIpaBe 00111eil cOOCTBeHHOCTH Ha oM. [1pu 3ToM cama Teppaca Kak 4acTh JJoMa COCTaBJISIET OOBEKT OOIIeit
COOCTBEHHOCTH, a HE CTAHOBUTCSA COOCTBEHHOCTBIO ITOCTPOMBIIIETO ee¢ yJacTHMKA. Ecim ke Takas mpucTpoiika
OCYIIECTBJIEHA B IPOTUBOPEUMH C TTOPSIAKOM MCIIOJIb30BAaHUST OOIIMM MMYIIIECTBOM, HallpUMep MPU OTCYTCTBUU
MPSIMOTO WJIU MOAPa3yMEBAEMOTr0 COTJIacusl APYTUX COCOOCTBEHHUKOB, OHA HE AaeT MpaBa Ha yBEeJIMUeHUE JIOJU.

Oc000ii pa3HOBUAHOCTBIO T0JIEBOM COOCTBEHHOCTH B HallleM ITPAaBOITOPSIIKE CTaia JA0jieBas COOCTBEHHOCTh HA
3eMeJIbHbIe YYACTKH CeJIbCKOX035IiICTBEHHOTO HA3HAYEHHsI, 00pa30BaBIIMECs B Pe3y/IbTaTe PeOpraHn3aly OBbIBIIIMX
KOJIXO30B M COBXO30B M TIpMBaTHU3allMM WX WieHaMu (paOOTHMKAaMM) 3aKpEeIUICHHBIX 3a HUMU 3eMeEJlb
CEIbCKOXO3SIMCTBEHHOTO Ha3HAYeHMS (OCYIISCTBISBINCHCS IyTeM Mepemadyd 3TUX 3eMellb B MAaJOIOHSITHYIO
«KOJUIEKTUBHO-/IOJIEBYI0 WM KOJUIEKTUBHO-COBMECTHYIO COOCTBEHHOCTh»). JleJlo B TOM, 4YTO OOBEKTOM
MpUBaTU3alMU M TIOCeAyIolel oOIeil COOCTBEHHOCTU 3IeCh CTAJO0 MMYIIECTBO, COCTABIISIONICEC HE eIUHOe
ejioe, a MAaCCHMB Ppa3sHOPOIHbIX 3eMEJIbHBIX YYACTKOB, <«OOBCIMHEHHBIX» (POPMaJbHBIM IMPU3HAKOM:
MPUHAIIEXKHOCTBI0O K 3eMJISIM OBIBIIIETO KOJIXO3a WM COBXO3a. Biamenbilbl Xe TakWx IoJieil Hepemko
paccMaTpUBAIMCh KaK «COOCTBEHHMKHU OMNpEAEICHHOM YacTW IUTOIIAAM CeJbCKOXO3SIMCTBEHHBIX yroauii»! u
MOTJIM JIMIIb TIPearnojaraTb, KaKoii KOHKPETHO 3€MEJIbHbBIN y4aCcTOK (IO MECTOIOJIOXKEHHIO, XapaKTepy Yroauii U
CTOMMOCTH) MOXET OBbITh OOBEKTOM WX IIpaBa, MOO BMECTO BBIAEICHMSI 3€MEIbHBIX YYaCTKOB XOTS Obl B
MOJIb30BaHUE COCOOCTBEHHMKAM MM OBLIO TPEMIOKEHO ClaBaThb CBOM «3€MEJIbHbIC NOJU» B «apeHIy», MpUIeM
JlaxXe B «MHOTOCTOPOHHIOIO», YTO INPOTUBOPEUYMIO HE TOJIHKO HOpMaM TIpakJaHCKOIO IpaBa, HO W 3IpaBOMY
CMBICTTYy (MOO TIpeIMETOM apeHABl B TPAagUIIMOHHOM IIOHMMAHWH MOXET CTaThb TOJIBKO WHAIWBHUIYAIBHO
oIpezelIeHHasl M HEeIoTpeOisieMast Belllb, a He IIPaBo).

HeiicTBylomiee 3aKOHOOATEIHCTBO B I1IEJIOM MPUBEJIO 3Ty CHUTYalldI0 B COOTBETCTBHE C TIPaxkKmaHCKO-
MpaBOBbIMU ToAXomaMM. Tak, 3eMesibHas NOJs1 Temephb IpsSMO paccMaTpuBaeTcs Kak Jojs B mpaBe oOOILeil
COOCTBEHHOCTM Ha 3eMeJIbHbIE YYaCTKU CeJIbCKOXO3SMCTBEHHOIO HAa3HAYEHMS; ITOTOBOPHI «apeHIbl HOJICi»
3aMEHEHBI JOTOBOPAMHM O Tepefade UX B JOBEPUTEIbHOE yIpaBicHue U T.0.2 OZHAKO MPU 3TOM COXPAHWINCH U
HEKOTOPBIE 0COOCHHOCTH B IIPABOBOM PEXKMME «3€MEJIBHO O ».

2. TIlpaBoBoii peXuM 1014 B paBe HA 00LIee HMYIECTBO

Hons B TipaBe Ha 00IIee MMYIIECTBO KaK BEITHOE ITPaBO BXOMMWT B COCTAaB MMYIIECTBA COOTBETCTBYIOIIETO
cocoOcTBeHHUKA. [103TOMYy y4acTHMK IIOJIE€BOI COOCTBEHHOCTH BIpaBe MO CBOEMY YCMOTDPEHHIO PaCHOPSKATbCS
CBOEil moyeli KaK CaMOCTOSITEJIbHBIM OOBEKTOM IIpaBa ITyTeM COBEPIICHUS Pa3IMYHBIX CHOEIOK: OH MOXET ee
MpoaaTh, MOAAPUTH, 3aBellaTh, OTIATh B 3aJIOT WIM B JOBEPUTEJIbHOE YIIpaBJieHUE, BHECTU B KayecTBE BKJaaa B
YCTaBHBIN KAITUTaJ XO3siCTBEHHOIO O0OLIECTBA JIN0O PacopsAUThC €10 MHBIM 06pa3oM (1. 2 cT. 246 T'K).

C npyroit CTOPOHBI, ¥ KPEAUTOP YYACTHUKA TOJIEBOM COOCTBEHHOCTH, TPEOYIOIINIT 0OpalleH!sT B3BICKAHUS Ha
WMYIIECTBO TOJKHUKA-COOCTBEHHUKA, BIpaBe, CIENIOBATEIbHO, OOPATUTh B3BICKAHUE U Ha TaKylO IOJI0. DTO
JIOITyCKAaeTCS MPH HEIOCTATOYHOCTH JAPYrOro MMYIECTBA ¥ COOCTBEHHHMKA (T.€. B CYOCHMIMApPHOM IIOPSIAKE) ITyTeM
MIPeIbSIBICHUS KPEIUTOPOM TPeOOBAHUS O BbimeJe M0JHM ITODKHMKA B obmmem mmymiectse (cT. 255 I'K). Eciau B
TaKMX CJIydasiXx HEBO3MOXHO BBIACJIICHUE JOJM B HaType JIMOO MPOTUB 3TOrO BO3paXalOT OCTAJIbHbIE YYACTHUKU
JIOJIeBOIf COOCTBEHHOCTHU, KPEAUTOP BIIpaBe TpeOOBaTh NPOAAXKU JOJKHUKOM CBOEI TOJIU OCTAJbHBIM YYACTHUKAM
o0111eli COOCTBEHHOCTU (IT0 ILIEHE, COpa3MEepHOM PBIHOYHON CTOMMOCTM STOW NOJM), a MPU UX OTKa3e OT ee
MIPHOOPETEHNST — TPEOOBATh IO CYAY IMPOJAXKU STOH MOJIH ¢ MyOJMYHBIX TOProOB.

I[Ipn mpomaxke OMHMM M3 COCOOCTBEHHMKOB CBOCH IOJM ITOCTOPOHHEMY JIMIIy 3aKOH YYWUTHEIBAE€T, UYTO
OCTaJIbHBIC YYACTHHUKU OOIIEe COOCTBEHHOCTM OOBCKTMBHO 3aMHTEPECOBAaHBI B COKpAIICHWM 9HCIa
COCOOCTBEHHUKOB U B YBEJIMUCHUM CBOMX IOJIEH, UYTO 00JIeryaeT COBMECTHOE UCIIOIB30BaHNE O0IIETO MMYIIIEeCTBRA.
[ToaToMy MM mpemocTaBseTCs NpeMMylieCTBEHHOE NMPaBO MOKYNKH MPOAABAEMOi T0JM TI0 1IeHE, 3a KOTOPYIO OHa
MpoJaeTcsl, U Ha MpouYux paBHbIX ycjaoBusx (1. 1 c¢r. 250 I'K). D10 npaBo He pacnpocTpaHseTcs JUIIb Ha CIydau
MPOAaXy JOJIU C IMYyOJMIHBIX TOPTOB IpH 0OpallleHMH Ha Hee B3bICKAHUS I10 JOJITaM COCOOCTBEHHUKA-IOJKHIKA
(ecu BBIIEIIEHUE €TI0 JOJIM B HAType HEBO3MOXHO WM IIPOTUB 3TOTO BO3PaXKaIOT OCTAIbHBIC YIACTHUKY ITOJICBOM
COOCTBEHHOCTH ).



IMponasen; monu 00s13aH B MUCbMEHHO# (POPMe M3BECTUTHh OCTAJIBLHBIX YYACTHUKOB JIOJIEBOM COOCTBEHHOCTH O
HaMEpPeHUH IIPOIaTh CBOIO IOJIIO IOCTOPOHHEMY JIMIY C yKa3aHWEM IIEHBI M APYTHUX YCIOBHI, HA KOTOPBIX
mpomaeT ee. [IpmodpecT mpogaBaeMyo JOJTI0 MOXKET JII000M U3 COCOOCTBEHHMKOB HE3aBUCHMO OT pa3Mepa CBOeH
nonu. Ecim Kynmuth ee moxXeNaoT OMHOBPEMEHHO HECKOJIbKO COCOOCTBEHHUKOB, HOJISI OYAET METUTHCS MEXIY
HUMM (COOTBETCTBEHHO YBEIMYMBAs pa3Mep MNpUHAIJIeXallluX UM J0Jeil B INpaBe Ha oOIlee MMYILECTBO) B
pasMepax (Ipomopuusix), 0 KOTOPbIX OHU IOTOBOPWJIMCH, HaIIpUMEp IPOMOPLHUOHAIBHO MMEIOIIUMCS Y HUX
JIOJISIM WJTA TTIOPOBHY. [1p1 OTCYTCTBUM TaKOTO COTJIAIIEHUS CITOP MEXITy COCOOCTBEHHMKAMU pa3periaeTcs CyIoM.

Ecnu xe ocrajibHbIE YYaCTHUKU MOJIEBOM COOCTBEHHOCTHM OTKaXYTCS OT TIOKYNKM WM HE TPUOOPETYT
MpOJlaBaeMyi0 JIONI0 B TIpaBe COOCTBEHHOCTM Ha HEIBIKMMOE WMYIIECTBO B TEUEHUE Mecslla, a B TIpaBe
COOCTBEHHOCTHU Ha IBMKMMOE MMYIIECTBO — B TeueHune 10 mHei co mHSA M3BeIIeHUs, IIPOAaBell BIIpaBe IMpoaaTh
CBOIO 0110 Jito6oMy jtuity (1. 2 cT. 250 T'K).

[Tpu nipomaxke moyiM B MpaBe 0011eil COOCTBEHHOCTH Ha 3eMeJIbHbIe YYACTKH U3 3eMeJib CeJIbCKOX03SIiiCTBEHHOTO
Ha3HaYeHHs («3eMeJIbHOU J0J1») MPEUMYIIECTBEHHbIM ITPAaBOM €€ MOKYMNKU B clyyae OoTKasza APYruX Y4aCTHUKOB
00111eli COOCTBEHHOCTU OT €€ NPUOOPETeHUs TTOJIB3YETCsl COOTBETCTBYIOIIMI cyOheKT Poccuiickoit Denepanu
WM MYHMITUTIAJIbHOE 00pa3oBaHue. OH TakKe JOJKEeH ObITh B TMCbMEHHOM (hopMe U3BEleH COCOOCTBEHHUKOM O
HaMEpPeHWH TIPOJIATh CBOIO JOJIIO B IIpaBe Ha 3TO MMYIIECTBO M O IIpeUIaTaeMbIX UM CYIIIECTBEHHBIX YCIOBHSIX
JIOTOBOpA KYILIM-TIPOAaXKH.

Honst B mpaBe 00IIEi i COOCTBEHHOCTH NMEPEXOAUT K IMPUOOPETATeNI0 IO ITOTOBOPY ¢ MOMEHTA 3aKJIIOYeHHS
JIOrOBOpa, €cjy COrjlallleHueM CTOPOH He MpenycMOoTpeHo MHoe. IToCKOIbKY 0OBEKTOM KYIUIM-IPOJAXKy 31eCh
SIBJISIETCST HE BElllb, a TPaBO Ha Hee, Ha JaHHbBIe OTHOIIEHWSI He pacIipocTpaHsieTcs obtiee mpasuio 1. 1 cT. 223 TK
o mepenaye Benu. Eciiv e JOroBop o Mpojaxe J0JIM MOMJIEKUT roCylapcTBEHHOW perucTpanyu, HarpuMmep Mpu
Ipopaxe OO B IIpaBe COOCTBEHHOCTHM Ha HEABIIKMMOCTH, €¢ IPUOOpeTaTeb CTAHOBUTCSI COCOOCTBEHHUKOM
JINIIIb ¢ MOMEHTA TaKoi perucTpanum (1. 2 cT. 223, 4. 2 c1. 251 I'K).

[Ipu nponaxe moaU ¢ HaApyIICHUEM PEUMYIIECTBEHHOTO IIpaBa IMOKYIKH JII000M APyroil y4aCcTHUK TOJICBOi
COOCTBEHHOCTHM MMEET IPAaBO B TEYCHUE TPEX MECSIICB TPeOOBaTh B CyJAeOHOM MOPSIKE MEPEBOJA HA HEro MpaB M
ods3anHocTeil mokymareas (rm. 3 cr. 250 T'K), a He mpu3HaHUSA CHETKU HEIEHCTBUTENBHOI, YTO O3HA4YaeT
00SI3aHHOCTh YIUIATHl UM TIOKYITHOM LIEHBI W BBITOJIHEHUS APYTMX YCIOBUI CHENKU, 3aKJIIOUYEHHON IPOIaBIIOM
o, TpexMecsdHbI CPOK UTS TPEXbSBIEHHUsS] COOTBETCTBYIOIIETO MCKa SIBISIETCS IpeceKaTelbHBbIM! U He
MOJIEXXUT MPOICHUIO UJIM BOCCTAHOBJICHUIO JaXKe B CJTydae ero MpoIrycKa Mo yBaXXUTEeJIbHbIM IMIPUYUHAM.

He pomyckaeTrcs ycTynka NpeuMMYIIECTBEHHOro MpaBa MOKyrnku goiu (rm. 4 ct. 250 I'K), Tak kKak 3Tum
HCcKaxaJicst Obl €ro CMBICH M COLIMAJIbHOE HazHaueHune (He TOBOPSI YXKe O HATMIMY OCHOBAHU JJIST paCCMOTPEHUS
9TOTO TpaBa B KAYeCTBE BEIIHOTOZ, TOTMAa KaK BO3MOXHOCTH YCTYIIKH IO TIpaMoMy ykaszanuio 1. 1 cr. 382 TK
OTHOCHTCS JINIITBb K 0013aTeJIbCTBEHHBIM IIPaBaM).

MznoxeHHBIe TTpaBUIa IPUMEHSIIOTCSI TaKKe MPU OTYYKACHUM JOJIU 1O moroBopy MeHsl (. 5 cr. 250 I'K),
MOCKOJIbKY K 9TOMY JOTOBOPY COOTBETCTBEHHO MPUMEHSIIOTCS TIpaBWiIa o0 Kyrie-npoaaxke. OHU UCTOJb3YIOTCS U
3a paMKaMHU OTHOILEHUI 0OIeli COOCTBEHHOCTM, HAlpuMep IpM MpoAaxe aKUMi YyJaCTHUKOM 3aKPbITOrO
aKiMoHepHoro obiiectBa (a63.2 m. 2 ct. 97 T'K). OnHako OHM He pacCIpOCTPaHSIOTCS Ha HMHbIE CHEJKH T10
OTUYXIIEHWIO I0JTM B TIpaBe COOCTBEHHOCTH (IapeHNe, peHTa, BHECEHUE B KaUeCTBE BKJIAJa B YCTAaBHBIM KamuTall
XO3SIMCTBEHHOTO o01IecTBa 1 1p.). [IpenmyniecTBeHHOE TTPaBO MOKYIIKU JIOJW He TIPUMEHSIETCS U B CITyJasix ee
MMPOAaXy OTHUM M3 COCOOCTBEHHUKOB APYrOMy, M0OO IIPU 3TOM HE 3aTparuBalOTCsS 3aKOHHBIC MHTEPECHI APYTHUX
COCOOCTBEHHMKOB.

3. OcymecTBieHHne MpaBa 0011l 10J€BOii COOCTBEHHOCTH

ITockonabky TIpaBO COOCTBEHHOCTM Ha oOOIlee MMYIIECTBO pas3leieHO MEXIy COCOOCTBEHHUKaMM Ha
COOTBETCTBYIOILIIME MOJIM, T.€. IIPUHAUIEKUT UM BCEM COOOIa, €T0 peaau3alus MOXET MPOUCXOANTh TOJBKO IO
€IMHOIJIACHOMY peIleHHI0 BceX 0e3 HCKIIOYeHHs COCOOCTBEHHMKOB HE3aBUCMMO OT pa3Mmepa ux pnoieid. Ilpu
OTCYTCTBUM COTJIACHUS XOTS OBl OOHOTO M3 HUX OTHOCUTEIHLHO KOHKPETHOTO CIIOCO0a MCITONb30BaHUS OOIIETO
HMMYILIECTBA IIPUMEHUTh TAKOM CII0CO0 MOKHO OYIET TOIbKO 10 PEILEHUIO CY/Ia.

B ommume oOT 3TOr0 pemicHWST O TIIOpSIIKE BIAICHUS W IIOJBb30BAaHMSI 3€MEJIBHBIM — YIAaCTKOM
CEbXO3HA3HAYCHUSI, HAXOMSIIMMCS B JIOJIEBO COOCTBEHHOCTU (TOYHEE, B COCTaBE <«3e€MEJIbHOTO MAaCCHBa»,
COCTABJISIONIETO OOBEKT MOJIEBOM COOCTBEHHOCTH TpakaaH), MPMHUMAIOTCS «OOIIMM coOpaHWeM YY4aCTHHKOB
JIOJIEBOM COOCTBEHHOCTW» IIPU YCJIOBMM IIPUCYTCTBUS Ha HeM He MeHee 20% TakuX yYacTHUKOB, IpUYEM
OOJIBIIIMHCTBOM He MeHee 2/3 ToiocoB oT ux yncia (cT. 14 3akoHa 06 000poTe 3eMelb CeTbX03Ha3HAUCHHUST), T.€.
3aBEIOMBIM MEHBIIIMTHCTBOM COCOOCTBEHHHMKOB.

Kaxmerit yaacTHUK IT0JIeBOM COOCTBEHHOCTH MMEET IIPaBO Ha MPedOCTaBICHNE B €T0 BIaAcHNE U MOJIb30BaHUE



YacTU OOIIEro MMYIIEeCcTBa, COPa3MEPHOI ero noje, a Mpu HEBO3MOXHOCTHU 3TOTO BIIpaBe TPEOOBATh OT APYIUX
YYAaCTHUKOB, BIAICIOMINX M ITOJB3YIOIINXCS MMYIIECTBOM, IPUXOMOSIINMCS Ha €ro IOJII0, COOTBETCTBYIONICH
KoMnencanun. JIeio B TOM, 9TO TTOJTHOE COOTBETCTBME MEXKIY JOJICH YIaCTHHKA B IIpaBe Ha 00Iee MMYIIECTBO U
TOI €ro KOHKPETHOM YacThlOo, KOTOPYIO PeaIbHO BO3MOXHO BBIICIUTH €My B ITOJb30BaHME, TTPAKTUICCKU PEIKO
JIocTrkumo. Hampumep, XWiIoi IT0M, COCTOSIIIMI W3 TpeX HEpaBHBIX IO ILUIOIIAAM KOMHAT (M B CHJIY CBOMX
KOHCTPYKTHMBHBIX OCOOCHHOCTEI He Moaiexkallnii meperylaHupoBKe), TOCTaJICS IBYM HacJaeTHUKaM I10 3aKOHY (B
paBHBIX O0Js1X). B Takoil cuTyalum COCOOCTBEHHMKAM, 3KEJIalOIIMM IIPOXMBATh B 3TOM JOME, IPUAETCS
JIOTOBAPUBATKLCST O TIOPSIIKE TTOJTH30BAHUST OOIIIMM UMYIIECTBOM, XOTSI ObI IIPUMEPHO COOTBETCTBYIOIIEM pa3Mepy
ux poseit. [Ipu 3ToM mpenocTaBjieHUE B MOJb30BAHUE OJHOTO U3 COCOOCTBEHHUKOB YAaCTU OOLIErO MMYIIECTBA,
MEHBIIICH, YeM ero I0JIsI, BJIeYeT 00sI3aHHOCTD APYTOro COCOOCTBEHHNKA KOMIICHCHPOBATh YIIEMJICHIEC MHTEPECOB
JTAaHHOT'O YYacCTHUKA, HAIIpUMED, MyTEeM COOTBETCTBYIOIIETO YMEHBIIICHUS TIPUXOISIIMXCS Ha €ro J0JI0 pacXoI0B
M0 COAEPKaHMIO OOIIEero MMYIECTBA.

B Takmx cutyaunusx Il XapaKTepUCTUKM KOHKPETHBIX OTHOILIEHUM oOuieid COOCTBEHHOCTH WMHOIIA
HCTIONIb3YIOTCS MTOHSATHS peabHOU U uaeanbHoil nonu. [lon peanbHO#l AoJeli 0OBIYHO TOHUMAIOT OTIPENEIEHHYIO
4yacTh OOIIET0 MMYIIECTBA B HAType, (haKTUIeCKU MPeaOoCTaBIsSIeMYIO B MTOJIb30BaHUE COCOOCTBEHHUKY. [ToHgaTHE
Ke MIeaJbHOM 0NN YIIOTPEOIISIeTCS, B OTJIMUKE OT PeasIbHOM, YTOOBI IIOAYEPKHYTh, UYTO JOJISI COCOOCTBEHHUKA —
He [0l umylnectsa B HaType!. CTporo roBopsi, BO BBEIEHUU 3TUX KATETOPUI BPSII I UMEETCST HEOOXOAUMOCTb.
[ToHsdTHE peasibHOM AOAM KaK YacTW OOIIEero MMyIlecTBa B HaType OPHUEHTUPYET Ha OIIMOOYHOE TOJKOBaHUE
CyllleCTBa OTHOIIEHWI 00IIell COOCTBEHHOCTH KaK IMpaBa COCOOCTBEHHUKOB Ha OTIEIbHbIC, KOHKPETHBIE YaCTU
o0mIeil Bemn, a TMOHSTHE WICATBHON MO MO CYTU SBJISAETCS TOJHBIM aHAJIOTOM ITOHSITUS IOMU B IIpaBe
cobcTBeHHOCTH. OTHAKO OHU MOTYT IIPUMEHSITHCS Ha IMPAKTUKE ¢ YIeTOM ITOHUMAHWS YCJIOBHOCTH 3THX MOHSATHIA.

Jost ysacTHMKaA B IIpaBe 0OIEil COOCTBEHHOCTU ompeesisieT He TOJbKO pa3Mep IpeloCTaBlIsieMOil eMy B
MOJIb30BaHUE YacTH o0lIero mmynlecta. Kaxaplil y4JacTHUK H0OJE€BOM COOCTBEHHOCTU 00sI3aH COpPa3MEPHO CO
CBOEI1 Io/Ieil y9acTBOBaTh B OOIIKX PACXOAX: YILJIaTe HAJOTOB, COOPOB M MHBIX IUIaTEXel M0 00IIeMy UMYIIIECTBY,
a TakXe B M3JIEepXXKax 1o ero cojepxkaHuio u coxpaHeHuto (ct. 249 I'K). KpomMe Toro, B 0011y10 COOCTBEHHOCTb
MOCTYNAT MJIOABI, MPOAYKUMS W JOXOAbl, MOJyYEHHBIE OT WCMHOJIb30BaHUS OOIIero mmyuniectsa. OHU Takxke
pacnipenessioTcs MexXIy COCOOCTBEHHUKAMU COPa3MEePHO UX AOJISIM, €CJIU MHOE HE YCTAHOBJIEHO UX COMIAIIEHUEM
(HammpuMep, TIOPOBHY WJIM IIPOIIOPIIMOHAIBHO «PEaTbHBIM JTOJISIM» ).

HMmyiiecTBo, Haxomsiieecs B A0J€BOM COOCTBEHHOCTH, MOXET OBITh pa3lesieHO MEXIy €€ yJaCTHHUKaMU I10
cormamieHuo mexay Humu (1. 1 ct. 252 I'K). Pa3men Takoro mmyliecTBa MeEXIy BCeMU COCOOCTBEHHUKAMU
O3HayaeT MpeKpaieHue oOmieii 10J1eBoil COOCTBEHHOCTH. YJYaCTHUK ITOJIEBOM COOCTBEHHOCTH BIIpaBe TpeOOBATh
BbIIesIa cBoeid 10 13 ob1iero umyuectna (1. 2 cr. 252 I'K). B aToM ciyyae obliee MMyILIECTBO YMEHbILIAeTCsl B
00beMe, OMHAKO Ha HEro COXpaHsieTcs MpaBoO 0OOIIedl COOCTBEHHOCTHM OCTAaBIIMXCS y4acTHMKOB. Eciau xke
COCOOCTBEHHUKOB BCETO IBOE, TPeOOBaHME OTHOTO M3 HUX O BEHIIEJIC CIEAYeT pacCMaTpUBaTh Kak TpeOOBaHUE O
paznese obiiero umyiectsa. CriocoObl M yCIOBUS KaK pa3jelia o0Iero MMYIIIecTBa, TaK M BbIIeIa U3 HETO JOJIN
OTpEeNeIISIIOTCST TIPEXIe BCETro COorjalmieHneM CaMHX COCOOCTBEHHMKOB U JIMINb MPU HEBO3MOXHOCTH €ro
TMOCTVKEHUST — CYIIOM.

Kak omuH 13 cyObeKTOB IMpaBa COOCTBEHHOCTM Ha OOIIYIO Belllb BBIACISIONIMIACS COCOOCTBEHHUK BIIpaBe
TpeboBaTh Mepeaayu eMy YacTh 3TOro MMYIIECTBA B HaType, COOTBETCTBYoLIei ero gose. [1pu 3ToM Bo3MoxHast
HECOPa3MEPHOCTh UMYIIIECTBA, BBIIEISIEMOTO B HATYype, J0JIe yYaCTHUKA B ITpaBe 00IIell COOCTBEHHOCTH YCTpaHsI -
€TCA BBIIUIATOM €My COOTBETCTBYIONICH HEHEXHOW CyMMBI WIM WHOM KOMIICHcamuel (HampuMep,
MIPeIOCTaBICHUEM aHAJIOTUYHOTO UMYIIIECTBA).

He nckimoueHo, omHaKO, YTO BbIAEJ JOJM KOHKPETHOIO COCOOCTBEHHMKA B HAType He JNOMYCKaeTCs 3aKOHOM
WM HEBO3MOXEH 0e3 Hecopa3MepHOro yiiepba MMYIIEeCTBY, HaXoislleMycs B 0OIlell COOCTBEHHOCTU (IpU
HEIEIMMOCTH BEIllM, HEBO3MOXHOCTH €€ UCITOIb30BaHMSI I10 LIEJIEBOMY Ha3HAYEHMUIO, CYILIECTBEHHOMY CHIKEHUIO
ee LIEHHOCTH, HalpuMep, B pe3yJibTaTe BblAeaa AOAU U3 KOJUIEKIIMUA KapTUH WM OMOJIMOTEKU U T.I.). B Takom
clyyae BBIICIISTIOIIMIACS COCOOCTBEHHUK ITOJIyYaeT IIPaBO Ha BBIIUIATY €MY CTOMMOCTH €TO IOJW IPYTUMH
yJ9acTHUKaMU nosieBoii codctBeHHOCTH (1. 3 cT. 252 I'K). Ho BhIIUTaTa y4acTHHMKY HOJIEBOM COOCTBEHHOCTHU
OCTaJIbHBIMM COCOOCTBEHHUKAaMU KOMIIEHCAIIMM BMECTO BBIIAEa €ro MOJM B HaType HOIYCKAeTCs TOJbKO C €ro
corjacms.

be3 coracusi cocobCcTBeHHUKa BBIIIaTa €My KOMIIEHCALIMM 3a TPUXOISIeecs] Ha ero IOJII0 HMMYIIECTBO
BO3MOXXHA JIMIIIb B KaYeCTBe MCKJIIOYEHHA IPU TIPSIMO OIPENeICHHBIX 3aKOHOM YCIOBUSIX (ITOCKOIBKY 3TUM IO
CYTU HapyllaroTcs MpaBa COOCTBEHHMKA). B HacTos1iee BpeMs penyCMOTPEHO ABE TAKUX CUTYalIMU.

Bo-1iepBEIX, MpH HEeXEIMMOCTH Beld (aBTOMOOWIISI, My3bIKAJIbHOTO MHCTPYMEHTA M T.II.) B UCKJITIOYUTEIHHBIX
CIIyJasix CyI MOXET IepeaaTh €€ B COOCTBEHHOCTh OJHOI'O M3 YYaCTHUKOB, MMEIOIIECTO CYIeCTBEHHbIII HHTEPEC B €¢
HCIIOJIb30BaHUHM, TIPUYEM HE3aBMCHUMO OT pa3Mepa HOJiel OCTaJIbHBIX COCOOCTBEHHMKOB, HO ¢ KOMIEHCANUel 1M



CTOMMOCTH UX Josieii!. Bo-BTOpBIX, B CiIydyasix, KOIJa IOJISI COCOOCTBEHHMKA HE3HAYMTEIbHA U HE MOXET ObITh
peabHO BBIACIICHA, a €T0 MHTEePEC B MCIOJIB30BAHUM OOIIETO MMYIIECTBA HE MOXKET CUUTATHCS CYIIIECTBECHHBIM,
Cyol MOXET WM IIpM OTCYTCTBHM COIJIACHSI 3TOTO COOCTBEHHHMKAa O00S3aTh OCTAJbHBIX YJYaCTHHKOB IOJICBOM
COOCTBEHHOCTH BBHIIUIATUTH eMy KoMIteHcannio?. C rojIydeHreM KOMITEHCALUA COOCTBEHHUK yTpAauMBaeT IIPaBO
Ha J0J110 B 001eM uMyuiectne (1. 5 cT. 252 T'K).

IIpu BbIAEIEHUM 3E€MEJIbHOTO YJyacTKa B CUET «3€MeJbHOH H0Ju» IEHCTBYIOT YCTAHOBJIICHHBIE 3aKOHOM
TpeOOBaHUsI B OTHOIIEHUM €ro pa3Mepa M MECTOIOJOXEHHS, a TakKe MpaBUJIO O BBHIILIATE AEHEXHON KOM-
MeHCAIINY OCTAIOIIMMCSI COCOOCTBEHHUKAM B CIIy4ae, €CJIM PHIHOYHASI CTOMMOCTD pACUSTHOM €IMHUIIHI TIIOIIAIN
TAaKOTO yJacTKa IMPEeBBICUT aHAJOTUYHBIN ITOKA3aTeIb OCTABIIETOCS ITOCJIe BhIIEIa 3eMeIbHOro MaccuBa (1. 1 cT.
13 3akoHa 006 00opoTe 3eMeNlb celabxo3Ha3HaueHus). KpoMme Toro, ocraBIIMecss COCOOCTBEHHMKM BIIpaBe
BO3paxaTh IMPOTUB BbIAeda KOHKPETHOIO 3eMEJIbHOIO yJacTKa, a TakKe €ro MECTONOJIOKEHUS WM pa3Mmepa
MPUYMTAIOLIENCS UM KOMITeHcalMy. Takuye CIophl pa3pelarTcs CyaIoM.

§ 3. IIpaBo o0mIeii COBMECTHOIT COOCTBEHHOCTH

1. Tlonarue npaBa o0uIeil COBMECTHOI COOCTBEHHOCTH

Oo6mast coBMecTHas (Oe3mosneBasl) COOCTBEHHOCTb MPEACTABISICT COOOM OTHOIIECHUS IO MPUHAIICKHOCTU
OIHOBPEMEHHO HECKOJbKUM JIMIIAM COCTAaBJISIOLIEro eIMHOE 11eJ0€ MMYIIECTBa, B IpaBe Ha KOTOpOEe MX JOJIU
3apaHee He ompejaesieHbl. B oTimuume oT oOleil J0JieBoil COOCTBEHHOCTH JaHHBINA BUI 0OIlEil COOCTBEHHOCTU
BO3HMKAECT JINIIb KaK HCKJIIOUEHHE, TIPSIMO TTPEIYCMOTPEHHOE 3aKOHOM.

Ilpaso obweii coemecmmuoii co6cmeenHocmu — MO NPAGO HECKOAbKUX AUY, COOOWA NO C80eMY YCMOMIPEHUIO
6aademv, NOAB30GAMBCA U PACHOPANCANMBC NPUHAOACHCAUUM UM UMYUECIMBOM, COCMABASIOMUM eOuHoe ueaoe, e3
onpedeaenus ux doaeil 8 npase Ha Hezo.

Y4YacTHUKM COBMECTHOM COOCTBEHHOCTH CO00MIA BJIANCIOT M MOJIB3YIOTCS OOIIMM UMYIIIECTBOM, €CJIM MHOE He
MpeIyCMOTPEHO coralneHrueM Mexay HUMHu (1. 1 ¢r. 253 I'K), B yacTHOCTH, 0 TOM, YTO KOHKPETHBIMU O0bEKTaMU
(qacTaMM) OOIIEro WMYIIECTBa, HAIpMMep aBTOMOOWJIEM, ITOJNb3yeTCS JMIIb OIWH M3 COCOOCTBEHHUKOB
(CyIIpyroB), WIM O TOM, YTO JIMIIb OIpPEACICHHBIE COCOOCTBEHHNKM (WICHBI KPECThSIHCKOTO XO3sCTBA) BIIpaBe
ITOJIb30BATHCS HAXOISIITUMCS B X 00IIIei COOCTBEHHOCTH PaOOYMM WMJIH IIPOTYKTUBHBIM CKOTOM.

PacrniopstkeHne MMyIecTBOM, HaXOMSIIMMCSI B COBMECTHON COOCTBEHHOCTU, OCYIIIECTBIISIETCS 10 COTJIACHIO
BCEX YYAaCTHUMKOB, KOTOpO€ mpeamojaraercsa (mpe3roMUpyeTcs) HE3aBHUCMMO OT TOro, KeM U3 YYaCTHUKOB
COBepllaeTcs caejka Io pacropsLkeHro umyiectBoM (1. 2 cr. 253 I'K). Kaxablii U3 y4acCTHUKOB COBMECTHOM
COOCTBEHHOCTH BITpaBe COBEPIIATH CACIKM IO PACIIOPSIKECHIIO OOIINM MMYIIIECTBOM, €CJTA MHOE He BHITEKAeT U3
HX OOIIEro COIMalIeHUs (B 3THUX CIIydasiX COBEPIIICHHE CIEIOK OOBIYHO BO3JIaracTCsI Ha OMHOTO M3 YYaCTHUKOB,
HaIpyuMep Ha IJIaBy KpeCThSHCKOro (hepmepcKoro) xo3siiicTea). [1pu 3TOM OMHOBPEMEHHO IIPEAIIONaraeTcs, 4YTo
KaXIblii U3 TaKMX COCOOCTBEHHMKOB, HAXOMSCh B CEMEHMHBIX, JIMYHO-IOBEPUTEIbHBIX OTHOIICHMSIX C IPYTUMU
COCOOCTBEHHMKAMU, COBEPLUAET CAEIKY C YYeTOM OOILLMX, a HE TOJbKO JMYHBIX MHTEPECOB. DTO BaXXHO AJIf
KOHTPAareHTOB, YYaCTBYIOILIMX B CIeJIKaX MO MOBOAY OOIIEro MMYIIECTBa, IIOCKOJIbKY OHU He 00si3aHbI MPOBEPSITh
corjacue Apyrux COCOOCTBEHHUKOB Ha COBEpIIEHUE KOHKPETHOM CIEIKU.

[MosToMy M ocmapWBaHHWE CHEJIKHA TIO PACIOPSKEHUIO OOIIMM WMYIIECTBOM, COBEPIICHHOW OTHUM W3
YYaCTHUKOB COBMECTHON COOCTBEHHOCTW, APYTMMHU €€ YYaCTHMKaMW IO MOTHMBaM OTCYTCTBUSI MX COTJIACHS
JIOITyCKAeTCST TOJIBKO MPU TOKa3aHHOCTH TOTO, YTO JIpyrask CTOPOHA B CHEJIKe 3HaJla WX 3aBEIOMO JIOJDKHA OblIa
3HaTh 00 3TOM, T.e. JEHCTBOBaJia HEZOOPOCOBECTHO (HAIpPUMEp, MPM IPOAaXe WJIM IapeHUU OIpPeacIeHHOTO
HWMYIIECTBA APYTY CEMbU B MEPUOMA BO3OYXXICHMS Nejia O pacTopxkeHMHU Opaka). Ecim ke peub MAeT o caelike,
TpeOylollleil HoTapuaJibHON (OPMblI WM TOCYAAPCTBEHHOM perucTpaluu, COrjache COCOOCTBEHHHKA MOJIKHO
OBITh YAIOCTOBEpEHO HOTapuaibHO (cp. 1. 3 cT. 35 CK).

OCOOCHHOCTBIO OTHOIIEHW COBMECTHON COOCTBEHHOCTH SIBIISIETCS JIMYHO-IOBEPUTEIBHEINA XapaKTep
B3aMMOOTHOIICHNI YIaCTHUKOB, ICTAIONINI WX IOPHANYECKH He3aMeHHMBbIMH. B cHTy HEBO3MOXHOCTH 3aMEHBI
yY4acTHMKA BTHUX OTHOIIEHUM 30eCh HEBO3MOXHO M OTUYYXKICHHE €ro <«IOJM YJacTUs», B TOM YHCJIE C
HCIIOIb30BaHNEM KOHCTPYKIIMM IIPEMMYIICCTBEHHOIO IIpaBa €€ MOKynkKu. [IpyM IosiBIeHMM HOBBIX
COCOOCTBEHHUKOB MEXIY HUMU CKJIaJbIBAIOTCSI M HOBBIE, NHbIE OTHOILIEHUSI COBMECTHOM COOCTBEHHOCTH.

[TockonbKy peub MAET O 0e3moJIeBOi COOCTBEHHOCTH, pasiesl OOIIEro MMYIIECTBAa MeXIy YYaCTHUKAMU
COBMECTHOII COOCTBEHHOCTH, a TaKXKe BBIAET TOJM OJHOTO M3 HMX MOXET OBITh OCYIIECTBJIEH JIMIIbL ITOCTE



TIPENBAPUTETHLHOTO OTIpEIeICHUS J0MM KaXI0To U3 YYaCTHUKOB B TIpaBe Ha oblee uMmyniecTBo. OQHAKO 3TO He
MIpeBpaIIaeT pacCMaTpUBacMble OTHOIIICHMS B JOJICBYIO COOCTBEHHOCTD, 0O MO OIPEISISTIOTCS JIMIIb HA CIydait
pasmeia WIM BbiIeda, T.c. IIPEKpalleHUsS COBMECTHON COOCTBEHHOCTH (KpOMe BEIIENIa W3 WMYyIIecTBa
KPECTbSIHCKOTO ((hepMepCKOro) Xo3siicTBa, HACUYMTHIBAIOIIEro Oo0Jiee ABYX YYaCTHUKOB, TA€ COBMECTHAsI
COOCTBEHHOCTh COXPAHSIETCS [IJIS1 OCTAIOLIMXCS WIEHOB)!.

IIpu pasnmene o6IIero MMyIIECTBa M BBIACIE M3 HETrO A0, €CIM MHOE He IPEeIyCMOTPEHO 3aKOHOM WJIU
COIJIallleHUEM YYaCTHUKOB, WX JAOJU MpU3HAIOTCS paBHbiMU (11. 2 cT. 254 TK; 1. 1 ct. 39 CK). OgHako cemeitHoe
3aKOHOMATEILCTBO IIPEAyCMaTPHUBaeT BO3MOXKHOCTD OTCTYIUICHHUSI OT Hadajl paBeHCTBA IIPU pasfesie CYIPYyKeCcKOro
HAMYIIECTBA C YYETOM MHTEPECOB HECOBEPIICHHOIETHUX AeTeil (OCTAIONINXCS ¢ OMHUM M3 OBIBIINX CYIIPYTOB), a
TaKXKe MCXOAS M3 3aC/Iy>KMBAaIOIIEro BHUMAHUSI MHTEpeca OJHOIO U3 CYIPYroB, B YACTHOCTH B CIydYasiX, €CJIU
JIPYTOii CYIpyr He ITOJIydaJ OOXONOB IO HEYBAXXKUTEJIbHBIM IIPUYMHAM WIM DPACXOAOBaj O0OIlee MMYIIECTBO
CymnpyroB B yiiepo mHTepecam ceMbH (1. 2 cT. 39 CK). Ha mpakTuke 3T0 MCKJIIOU€HUE JAaBHO IPEBPAaTUIOCh B
o011ee MpaBUIIo.

OCHOBaHUS ¥ TIOPSIIOK pas/esia HaXOSIIEerocsl B COBMECTHOM COOCTBEHHOCTH OOIIIETO MMYIIECTBA U BBIAEIA
W3 HETO JOJIA OTIPENEIISIIOTCS TI0 M3JI0KEHHBIM paHee TIpaBWIaM pasjesia MMYIIECTBa, HaXOMSIIeToCs B TOJIEBOU
CcOOCTBEeHHOCTH, U Bhiena u3 Hero gomm (ctT. 252 I'K). Ho meHexHas win WHAs KOMIIEHCAIUSA TOJIM BBIXOISIIIETO
COCOOCTBEHHMKA, JOIyCKaeMasi B OTHOLICHHUSIX J0JIeBO COOCTBEHHOCTH TOJIBKO KaK UCKJIIOYEHUE, B OTHOLIEHMSIX
COBMECTHOI COOCTBEHHOCTH, B YACTHOCTH IIPU pasjieie CYMpPyKeCKOro UMYILEeCTBa, MOXeT IIPUMEHSIThLCSI TOpa3ao
oonee mupoko (a63. 2 m. 3 cr. 38 CK). YuacTHUK, BBIACHSIOLIMIACS U3 KPECThIHCKOTO ((pepMepCKOro) Xo3siicTBa,
BOOOIIIE BITpaBe MPETEHAOBATh TOJHKO Ha TIOJyYeHHWE OT OCTABIIMXCS YYAaCTHUKOB JEHEXHON KOMIIeHCAIluu
copa3MmepHo ero goje (. 2 cT. 258 I'’K) u He BIpaBe MOJYYUTh B HAType YacCTh «CPENCTB MPOU3BOJACTBAa» 3TOTO
XO3SCTBa, YTO MPU3BAHO CIIOCOOCTBOBATH COXPAHEHUIO ITOCIEIHETO.

2. IlIpaBo oOmeii COBMECTHOI COOCTBEHHOCTH CYNIPYTOB

HeoGxonuMbIM  MpeaBapUTEIbHBIM YCJIOBMEM BO3HMKHOBEHMSI COBMECTHOWM COOCTBEHHOCTH CYIIPYIOB
SIBJISIETCS perucTpamus Opaka. CeMeiiHble OTHOIICHUs 0Oe3 roCydapCTBEHHOI perucTpalyy Opaka He BJIEKYT
BO3HMKHOBEHUST OOIIeil COBMECTHOM cobcTBeHHOCTH. Criop O pasiese COBMECTHO HaXKUTOTO B 3TOM cCliydae
MMYIIIeCTBA pa3peraeTcs Mo mpaBwiiaM 00 OO0IIeil ToeBO COOCTBEHHOCTH.

Bce HaxuToe cympyramMM BO BpeMs 3aperMCTPMPOBAHHOTO Opaka WMYIIECTBO, 3a HEKOTOPBIMU WC-
KJIIOUEHUSIMM, OTHOCUTCSI K MX COBMECTHOM COOCTBEHHOCTHM HE3aBHMCHUMO OT TOrO, KEM M3 HUX U 3a 4Yeil cyer
HMMYILIECTBO ObUIO IIPUOOPETEHO, CO3IaHO, Ha Ybe MMs oopmMiieHO. TeM caMbIM BBelieHA 3aKOHHAsI MPe3yMIIIuMs
COBMECTHOro (0e310JieBOro) xapakrepa cynpyxeckoro umymecrsa (. 1 ct. 256 I'K; m. 1 ct. 33 CK). IIpu stom
CJeIyeT Y4ecThb, YTO pasfel O0IIero MMYIIeCTBa CYIIPyroB IOITyCKaeTcsl U MPM COXpaHEHUM MX Opaka, a Takxke
MOXeET KacaThCsl JIUIIb OTPeNeICHHOM YaCTh 3TOTO UMYIllecTBa. B TakoM citydae MMyIIecTBO, HAXUTOE CyIpyraMu
B JaJIbHEMIIIeM, a TakXKe 9acTh OOIIEro MMYIeCcTBa, KOTopas He Oblla pasieieHa MEeXIy HUMM, COCTaBIISTIOT UX
COBMECTHYIO COOCTBEHHOCTH (I1. 6 cT. 38 CK).

OnHaKo JOTOBOPOM MEXIY CYIpyraMy MOXKET ObITb YCTAHOBJIEH MHOM PEXMM 3TOr0 MMyllecTBa. bpauHsbiii
JIOTOBOP MOXET IIpeAyCMaTpuBaTh PEXUM [OJIEBOM, COBMECTHOM WJIM pa3ldeibHON COOCTBEHHOCTH (B JIIOOBIX
COYETAaHMSIX), MPUUYEM KaK BCEro MMYIIECTBA CYIPYIOB, TaK M €r0 OTACJbHBIX BUIOB WJIM MMYIIECTBA KaXIO0roO
(MM OTHOTO) M3 CYNPYroB (HAaIpuMep, HEABMKUMOCTH WIJIM IIEHHBIX OyMar), a TakKe KacaThCsl KaK MMEIOIIETocs
Yy HUX UMYIIIECTBA, TaK U UMYILLIECTBa, KOTOPOE OHU CMOTYT nmprodpectu B OyayiieM (1. 1 cT. 42 CK).

He Bcskoe npuHamiexaiee cynpyraMm MMyIIEeCTBO TIPeIoaraeTcsi X ooIIeii COBMECTHON COOCTBEHHOCTHIO.
K Heli He oTHOCHTCS:

e BO-IIEPBbIX, UMYILIECTBO, MPUHAJIEXAaBIIEEe CYIIPyraM 10 BCTYIUIEHUS B Opak;

® BO-BTODBIX, UMYIIIECTBO, ITOJyYSeHHOE B Iap I B TIOPSIIKE HACIEIOBaHMS OMHUM M3 CYIIPYTOB BO BpeMsT Opaka;

® B-TPEThbHUX, BEIIM WHIWBMIYaJbLHOTO IOJb30BaHUSI (HampuMep, olexna U o0yBb), Haxke MPUOOPETEHHBIE B TMEPUOJ

Opaka 3a CueT OOIIMX CPEACTB (3a MCKIIOYEHWEM APArolieHHOCTEH M APYruX MPEeaIMETOB POCKOIIM, MPU3HABAEMbBIX
00bEeKTaMU COBMECTHOI COOCTBEHHOCTH HE3aBUCHMMO OT TOTO, KTO M3 CYMPYTrOB MU TOJIb30BAJICS).

Takoe MMYIIECTBO COCTABIISIET MX pa3neibHyl0 codocrBeHHoctb (1. 2 cT. 256 I'K; cr. 36 CK). MmyiectBo,
MIpUHAIeKaIllee OMHOMY U3 CYIIPYTroB (HallpuMep, MPUOOPETEHHBIN 10 Opaka XWION JOM WIHN Jada), MOXET ObITh
MPU3HAHO MX COBMECTHOM COOCTBEHHOCTBIO, €CJIM B TeUeHUE Opaka 3a cueT OOIIEero MMYIIECTBA CYIPYrOB WU
JIMYHOTO MMYILIECTBA APYTOro Cynpyra ObUIM TIPOU3BEACHBI BIOXKEHUS, 3HAUUTEIHHO YBEIMUYUBAIOIINE CTOMMOCTD
3TOTO0 MMYIIECTBa (KalMTaJbHBI PEMOHT, PEKOHCTPYKIIMS, epeobopynoBaHue U T.1.). Ho u 310 mpaBwio He
MPUMEHSIETCSI, €CJIU JOTOBOPOM MEXKIY CYIIPYraMM COXpaHeHa pa3iebHOCTh X UMYIIECTBA.

Branenue, moib30BaHME M paclopsKeHUE O0IIUM UMYIIIECTBOM CYIIPYTOB OCYIIIECTBIISIETCS 110 UX 000I0THOMY



cornacuo. [Ipy coBeplieHUM OIMHUM U3 CYNPYTOB CIAENKU IO PACTIOPSDKEHUIO OOIIMM MMYIIECTBOM CYIIPYTOB
npeanoJaraeTcs, YTo OH JAeHCTBYET ¢ coriacusi apyroro cympyra (1. 2 ct. 35 CK).

OO611ee UMYIIECTBO CYIIPYTOB MOKET OBITH 00'b€KTOM B3BICKAHHS KPEAUTOPOB JIHIIIH TI0 OOIITNM 00s13aTeIbCTBaM
cynpyroB. Ilo oGs3aTebcTBaM OZHOIO U3 CYMPYTOB €ro KPEOUTOPHI MOTYT OOpaTUTh B3bICKAHME Ha 0O0IIee
HMMYIIECTBO TOJIBKO B ClIyyae, €CJIM CylIoM OyIeT YCTaHOBJIEHO, YTO BCe, IOJIYYEHHOE MO 00s3aTeIbCTBaM 3TOro
cymnpyra, ObLIO MCIOJIb30BAaHO Ha HYXKIbl CEMbU JIMOO OOllee MMYIIECTBO CYIPYIOB ObLIO NMPUOOPETEHO WM
YBEJIMUEHO 3a CUET CPEACTB, MOJTYYEHHBIX OMHUM M3 CYPYTrOB MPeCcTynHbIM IyTeM (11. 2 cT. 45 CK).

B ocTanpHEIX CiIydasx oOIlee MMYIIECTBO CYIIPYTOB HE MOXET OBITh OOBEKTOM B3BICKAHUS KPEIUTOPOB
OTHOTO U3 HUX TI0 €ro JIMYHBIM gojiraM. [lo o0si3aTebcTBaM OMHOTO M3 CYINPYroB B3bICKAHUE JOJDKHO OBITH
0o0palIeHo Mpexae BCero Ha MMYIIECTBO, HAXOMSIIEeCS B €r0 €AWHOJIMYHON COOCTBEHHOCTH. JIumb mpH ero
HEOCTATOYHOCTH KPEAUTOPHI MOTYT MOTpeOOBaTh BhIea U3 OOIIEro UMYIIECTBA CYIIPYTOB JOJIM CyMpyTa-IoiK-
HMKa, KOTopas MpHUYMTalIach Obl eMy Ipu pasaeie 3toro mmymecTBa (m. 3 cr. 256 T'K; m. 1 cr. 45 CK), T.c.
OCYILIECTBJIEHUS pa3esia CyIpyKeCcKOoro MMyIlecTBa, BIEKYIIEro mpekpalieHue COBMECTHOM COOCTBEHHOCTH.

[Tpu 3TOM KpeauTOphl OMHOTO M3 CYIIPYTOB MOTYT CTOJIKHYTBCS, HAIIPUMED, C TEM, YTO OpauyHBIM KOHTPAKTOM
CYTIPYTOB YCTAHOBJIEH PEXWM IIOJIEBOM COOCTBEHHOCTH WX OOIIEro MMYIIECTBA, TIPU KOTOPOM JPYTOMY CYNpYTY
MMPUHAUICKUT 3aBeIOMO OOJIbIas YacTh TAaKOTO MMyIIecTBa. [103TOMYy CyIpyru oOsI3aHBI YBeIOMJISATh CBOMX
KPeIMTOPOB O 3aKIIOYCHMHM, a Takke 00 M3MEHEHHMM U PacTOPXKEHMU OpayHOIo JIOroBopa IIOA CTpaxoM
OTBETCTBEHHOCTHU 10 CBOMM JIMYHBIM 003aTeIbCTBaM HE3aBUCUMO OT ero cogepxanus (1. 1 ct. 46 CK), t.e., B
YaCTHOCTM, HE3aBUCUMO OT pa3Mepa IMpeayCMOTPEHHBIX UM JoJel B MpaBe Ha oOlllee MMYIIECTBO (KOTOphIe B
3TOM CJTy9ae MOXHO TIpe/lIioiaraTh paBHBIMU).

OTHolIeHUs 00IIeii COBMECTHOI COOCTBEHHOCTH CYIIPYTOB NMpPEKpAIaloTCcA TakXe C pacTopKeHueM Opaka,
YTO BJIEUET 3a CO0OM M pasmed OOIIEro COBMECTHOIO WMMYyIIecTBa. Ilpm 3TOM 0OIIMe HOJITH CYIIPYTOB
pacIpeaeIsIioTCsl MEXIy HUMU IIPOITOPLIMOHATBLHO IIPUCYKISHHBIM UM H0J1sM (11. 3 ¢T. 39 CK).

CMepTh ONHOTO M3 CYIIPYTOB TOXE BJCYeT IIpeKpallleHHe oOImeil COBMECTHO# cobctBeHHOCTH. K ero
HacJeTHUKAM MEepPeXOoaUT KaK MMYILIEeCTBO, INMPMHAUIeXaBIIee JUYHO yMeplleMy, TaK M ero Jojsi B OOIIei
COBMECTHOI COOCTBEHHOCTH, KOTOPAsI ONPEAEISIeTCS TT0 M3JI0KEHHBIM BBIIIIE TTpaBUJIaM.

B cimyyae mpusHaHusg Opaka HeOeHCTBUTENIBHBIM M CIIOpa O pasieiie MMYIIECTBa, HaXXUTOTO CyMpyramu
COBMECTHO B TIEpUOH OT pEerMcTpalny Opaka IO MOMEHTa MPU3HAHUS ero HeIeHCTBUTETBbHBIM, IPUMEHSIOTCS
mmpaBuja o0 oOIIeil moneBoit codbcTBeHHOCTH. OmHAKO Cyn BIIpaBe NPHU3HATH 3a CYNPYIoM, IIpaBa KOTOPOTO
HapyIIeHBI 3aKTI0YCHIEM TaKOro Opaka (I00pOCOBECTHBIM CYIIPYIOM), IIPaBO Ha pa3nes UMYIIECTBA 10 IIpaBIIaM
00 o011eit coBMecTHOI coocTBeHHOCTH (11. 4 ¢T. 30 CK).

3. IlpaBo o0mieii COBMECTHOIi COOCTBEHHOCTH
YJIEHOB KPeCThSIHCKOTO ((hepMepPCKOro) Xo3siicTa

HMmyliiecTBO KpecThIHCKOTO ((hepMepcKOro) Xo3siicTBa NMPUHAMICKUT €ro 4YjieHaM Ha IIpaBe COBMECTHOM
COOCTBEHHOCTH, €CJIM JOTOBOPOM MEXIYy HUMM He ycraHoBieHOo uHoe (1. 1 ct. 257 I'K)!. B oTnunuue oT paHee
JIECTBOBABIIIETO TTOPSIKA 3aKOH YCTaHABAMUBAET 3[€Ch MPE3yMIILIMIO COBMECTHOM, a HE T0JIeBOM COOCTBEHHOCTH,
YTO B OOJIBIIIE Mepe OTBeYaeT CYTH 3TOrO XO3SMCTBAa KaK CeMeHHO-TPYyJAOBOil OOIMHOCTH IpaKaaH, KOTOPHIC,
MOJO0OHO CyNpyraM, HaXOISTCsl B JUYHO-AOBEPUTEIbHBIX OTHOILICHUSX APYT ¢ ApyroM. IIpyu Hamuuuum moJieBoit
COOCTBEHHOCTH YYaCTHUKOB (PepMepPCKOTO X0O351CTBA UX JOJIU TAaKXKE OTPEIEISIIOTCS UX COTJIAllleHUEM, a TIPU ero
OTCYTCTBUM IPU3HAIOTCS PAaBHBIMU.

[MpexBapuTeTbHBIM YCIOBUEM BO3HUKHOBEHMSI COBMECTHOW COOCTBEHHOCTH (DepMEpPCKOTO XO3sSiCTBa
SBIISIETCST ero co3mande. OHO BO3HMKAeT HAa OCHOBE CIEHMAIBHOIO COIJIAIICHMS YYACTHUKOB M IIOMJIEXKUT -
TOCYIapCTBEHHOM PErHCTPAIMHA B TIOPSIIKE, YCTAHOBICHHOM ISl MHIUBUAYATBHBIX TIPEeANIPUHUMATENICH, C MOMEHTA
KOTOPOM U CYUTAETCS CO3MAHHBIM.

B coBMecTHOIT COOCTBEHHOCTH WJIEHOB KPECThSHCKOTO ((hepMEpCKOro) XO3siCTBa HAXOMATCS 3eMEJIbHBIMA
y4acTOK, HacCaXIeHMsI, XO3SIUWCTBEHHbIE W WHBIE TIOCTPOMKMU, MEJIMOPAaTUBHBIE M JAPYIMe COOPYXCHUS,
TPOMYKTUBHBIM W pabouyuii CKOT, IITHIIA, CEIbCKOXO3SIMCTBEHHAass M WHas TeXHWKa M 0o0OpydoBaHUE,
TPaHCIIOPTHBIE CPENCTBA, MHBEHTAPh U JPYroe MMYIIECTBO, TPUOOPETEHHOE IS XO3SI1ICTBA HA OOIIMEe CpeacTBa
ero wieHoB. Ilmombl, TPOOYKUMS W OOXOHBI, ITOJAYYeHHBIE B pPE3yJbTaTe OesSITeIbBHOCTH KpPEeCThIHCKOTO
(bepmepcKoro) Xo3sMcTBa, TAKXKE SIBJISTFOTCSI OOLIMM UMYIIIECTBOM €TI0 WICHOB M MCIIOJIB3YIOTCS MO COTJIAIIEHUIO
Mexay Humu (11. 3 cT. 257 I'K).

WHoe uMylecTBO HENMPOM3BOJICTBEHHON0 XapakTepa (KUJIOH IOM, MNpeaIMeTbl MOTpeOJeHMs, doMallHei
00CTaHOBKM M 0OMXOma M T.M.) COCTaBISET OOBEKT OOIIeH (WM pa3faesbHONH) COOCTBEHHOCTU CYMPYTOB JUOO
00BEKT COOCTBEHHOCTH OTIEJBHBIX YYaCTHUKOB (hepMepcKoro xo3siictea. Takmm o00pa3oM, B depMepcKoM
XO3SICTBE MOTYT COCYIIIECTBOBAaTh Pa3jiM4HbIe BUIBI 00HIEl COOCTBEHHOCTH, YTO TpeOyeT pa3invarh OOBEKTHI,



COCTaBJIAIONINC:

1) oGmee HUMYILIECTBO YYaCTHUKOB XO034iiCcTBa, BKJIIOYAsI CyIIpyroB (. 2 u 3
ct. 257 T'K);

2) oO0mee UMYMIECTBO CYNPYrOB, OMHOBPEMEHHO SIBIISTIONIMXCS yIaCTHUKaMU pepMepckoro xo3siicTsa (1. 2 ct. 33, 1m. 2 cT.
34 CK);

3) JIMYHOE MMYIIECTBO OTAEIbHBIX YYACTHHKOB X03AMCTBA, BKIIIOYAsl TUYHOE MMYILECTBO Kaxaoro u3 cyrnpyros (cT. 36 CK).

Bnanenve u moib3oBaHUE OOIIMM MMYIIECTBOM OCYIIECTBISICTCS WieHAMHM KPECThSHCKOIo ((hepMepcKoro)
X035iicTBa €000Illa, B MOPSAKE, OMpedeeHHOM HMX oOIIMM corjamenueM. MM Xe omnpenensieTcs W MOPSIAOK
pacrnopsiKeHUsT OOIIIMM MMYIIECTBOM, KOTOPOE B MHTEpPECcax BCEro XO3SMCTBA OOBIYHO OCYIIECTBJISIET €ro IJiasa.
[TosToMy W cHeNKM B WHTepecax XO3diCTBa COBEpIIAIOTCS €ro TJIABOM, IpWYeM 3aKOH IIPE3IOMHPYET, UTO
3aKJIFOYCHHBIC MM CHEJIKA COBEpIIeHBl MMEHHO B OOIIMX HMHTepecax xo3sgiictBa (cT. 8 3akoHa o K®X).
KpemnTopsl 10 TaKUM cIejkaM OOpaliaioT B3bICKaHKWE Ha 00Ilee MMYIIECTBO XO3SCTBA (eCid, pa3yMeeTcs, U3
0OCTOSITEIBCTB HE BBITEKACT, YTO CIEIKa COBEpIlieHa B IMYHBIX MHTEpPECcax IJIaBhl X03AiCTBa). JIpyrue y9acTHUKHA
(epMepcKoro xo3siicTBa OTBEYAIOT IO CBOMM 0053aTe/IbCTBAM JIMYHBIM MMYILECTBOM (€C/IU TOJbKO CIeiIKa He
COBepIlIeHa B MHTEpeCcax X031 CTBa), a TAKXKe CBOEH MOTeHLMAIbHOM 10JIei B UMYIIIECTBE XO35CTBA.

C nenbio coxpaHeHUsT (PepMEPCKUX XO3IUMCTB 3aKOH HE IIpeaycMaTpWBaeT i WX WIEHOB BO3MOXHOCTH
TpebOBaTh BEHIIEA WMMYIIECTBA IIPU BBIXOAC M3 TAKOTO XO3SMCTBA, YCTAHABIMBAS IIOJOXEHHWE O TOM, UYTO
HaxoisIecss B 0OIeil COOCTBEHHOCTH YJEHOB (DEpPMEPCKOTO XO3SHCTBA 3eMENbHBIN yYaCTOK M CPENCTBa
IMPOM3BOACTBA MPH BBIXOAEC OMHOTO M3 YYACTHMKOB pa3ieldy He MOmjIexRar. Brimelsiommiicss yJaCTHHK BIIpaBe
MPETEeHI0BATh JIUIIb Ha IMOJYYEHHME OT OCTABIIMXCS YIACTHUKOB JEHEXHOM KOMIIEHCAIlUH, COPa3MEPHOI €ro m1oje
(1. 2 ct. 258 TK; ct. 9 3akoHa o KDX).

IIpaBo 0O01IEli COBMECTHOI COOCTBEHHOCTU KPECTbSHCKOro ((pepMepcKoro) XossiicTBa MNpeKpallaeTcsl ¢
MpeKpalleHNEM €To IeITeIBHOCTH B ClTydasX, IepedrnclieHHBIX B cT. 21 3akoHa o KMDX, B ToM YKcIie B CBSI3M C
BBIXOIOM M3 HETO BCEX €T0 UIeHOB. [Ipu mpeKpallleHUN AeITeIbHOCTH (DepMEepPCKOTO X0O3STMCTBA €T0 MMYIIECTBO
MTOIUICKUT pasmedy 1o obmmM IpaBmwiaM 'K, mpemycMoOTpeHHBIM [UISI pa3iefia MMYIIeCcTBa, HAXOMSIIErocs B
COBMECTHOM WM B mosieBoii cooctBeHHOCTH (cT. 258 T'K; 1. 4 cT. 9 3akoHa o K®X). [1pu pasznene umyiiectna
KPECThSHCKOIO ((hepMepCKOro) XO3SICTBA WMJIM BBIXOIE M3 XO3SCTBA OMHOIO M3 €ro YICHOB IOJM WICHOB
KPEeCThSIHCKOIO ((hepMepCKOro) Xo3siicTBa B MpaBe 0011eli COOCTBEHHOCTH Ha UMYIIECTBO XO3S1CTBA IPU3HAIOTCS
PaBHBIMH, €CJTH COTJIAIIEHEM MeXIy HUMU He YCTaHOBJIEHO MHOE.

Ecnu B coctaBe (hepMEpPCKOTo X0O3sTMCTBa HAXOASTCS CYNPYrd, TO MX MPaBO Ha 00Ilee MMYIIIECTBO XO3SMCTBa
OTIpeIeNISIeTCS TIPaBUJIaMM O COBMECTHON COOCTBEHHOCTHM TAaKOTO XO3SICTBA, a HE O COBMECTHOW COOCTBEHHOCTU
cynpyros (11. 2 ct. 33 CK). Ho nmymiecTBo, mprnodpeTeHHOE HaXOMSIIIIMUCS B COCTaBe (hepMepCKOTo X03siCTBa
CYIpPyTaMH 3a CYET JOXOIO0B OT yYaCTUsI B HEM, OTHOCHUTCS YXKe K COBMECTHOI COOCTBEHHOCTH CYIIPYTroB (II. 2 CT.
34 CK), a He K oOuieil COOCTBEHHOCTH YYAaCTHUKOB XO3SHCTBa (€CAM TOJBKO peuyb He MIeT 00 00beKTax
MPOU3BOJACTBEHHOIO Ha3HAYEHUSI, IPUOOPETeHHBIX CYIpyramMud JUISI HYXI CBOEro Xo3sgicTBa). DT
00CTOSITEIbCTBA HEOOXOIUMO YUUTHIBATh IIPU pa3aesie UMYIIECTBa (hpepMEPCKOro Xo3sicTBa.
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I Henb3s1 MO3TOMY COIJIAaCUThCS ¢ MHEHMEM O TOM, YTO JIOJiI B TMpaBe OOILIeii COOCTBEHHOCTU <«SIBJISIETCSI OMHOBPEMEHHO U BELIHBIM
paBoM (IpaBOM COOCTBEHHOCTH), M MIMEET HEKOTOPBIE YEPTHI ITPaBa OTHOCUTEILHOTO, IIPEIOCTABISIIOIIEr0 ONPeAeIeHHBIE IIpaBa ¥ CO31aBast
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camu 1o ceOe X J0JIM B MpaBe 00Ieil COBCTBEHHOCTH, MOAYMHSIIONIUECS, KAK TaM Xe CIIPABEUIMBO OTMEUYAeT YIOMSIHYThIN aBTOP, PEXUMY
BEIL[HBIX, & HE 00513aTeIbCTBEHHbBIX MPaB.
2Cwm. . 63 1. IV Hacrosiiiero yueGHuKa.

3 O pas3nunyHbIX ToYKax 3peHust No aTomy Bonpocy cMm.: Kacek .M. TloHATVE 1 BuObl OTHOLWIEHWI obLwweli cobcTBEHHOCTH // Y4y. 3an.
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2003. Ne 24. CT. 2249 (nanee — 3akoH 0 KDX).



I'naBa 23. OrpannyeHHble BeNHbIE MPaBa
§ 1. IlonsaTne u K1accudukamys OrpaHMYEHHBIX BENIHBIX MPaB

1. OrpaHnyeHHOE BelHOE MPABO KAK NMPABO HA YyXKYI0 Belllb

Kareropusi BeIIHBIX IIpaB, KaK yKe OTMEUYaJoCh, BKIIIOYACT HE TOJBKO MPaBO COOCTBEHHOCTH, HO W WHEIC
(orpaHMYCHHBIC) BEILIHBIC ITpaBa. DTU ITOCICAHME 00JamalT BCeMHU MpPU3HAKaMM BEIIHBIX ImpaB (cM. § 1 . 18
HACTOSIIIEro TOMa YIeOHMKA), COCTaBIISASI X pa3HOBUAHOCTH. CiienoBaTesIbHO, ITPaBO COOCTBEHHOCTH Ha BEIllb SIB-
JIsIeTCsl HauboJiee IITMPOKUM IO COAEPXKaHUI0, HO HE eIMHCTBEHHBIM BEIIIHBIM ITPABOM.

B omimune ot mpaBa cOOCTBEHHOCTM OrpaHMUYEHHOE BEIHOE MPaBO IPEICTaBIsSIeT COOOI MPaBO HA YYXKYIH0
Bemb (jura in re aliena), yXe IPUCBOEHHYIO IPYrUM JHUIIOM — COOCTBeHHMKOM. Kitaccuuyeckum TpuMepoM
JAHHOTO ITIpaBa SIBJIAIOTCS CEPBUTYTHI — IIpaBa IOJB30BAaHUS UYKOM HEOBIKMMOW BEIIBIO B OIPEICICHHOM,
CTPOroO OrpaHMYEHHOM OTHOLIEHWH, HAIIPUMED IIPaBO MPOXO0/a WIK IIPOe3/1a Yepes3 4y>K0il 3eMeIbHbII y4acTOK.

[ToHsiTHE «ITpaBO HA IYXYIO BElIb» CaMO 110 cede He BIOJIHE TOYHO, 100, (DOpMaTbHO TOBOPS, OHO OXBAaTHIBACT
MpaBa J1000ro TUTYJIHHOTO (3aKOHHOIO) Biajaeliblia BeIllM, He SIBJISIOIIErocs €€ COOCTBEHHUKOM, B TOM YMCIIE
00s13aTeIbCTBEHHBIC TIpaBa apeHIaTopa, XpaHWUTENs, MepeBO3YMKa, JAOBEPUTETHHOIO YMPABISIONIEro W T.n.!
LlemecoobpasHee MCIIONB30BATh 00JIce TOUHBI TEPMWH, TIPUIISIIINI K HAM W3 TepMaHCKOW ITUBUIUCTUKHU, —
«OTpaHNYCHHBIC BEITHBIC ITPaBay.

OrpaHuyeHHbIE BEIIHBIC MpaBa, MOI00HO IIpaBy COOCTBEHHOCTH, IIPEIOCTABIISIOT YIIPABOMOUEHHBIM JIUIIAM
HENOCPeIACTBEHHOE, XOTS H CTPOro OrpaHHMYeHHOe TOCHOACTBO HAI YyXKMM HMMYIIECTBOM, a HE Hal ITOBEICHHEM
npyroro (obsi3aHHOro) nuiia. MHave roBopsi, peain3alus BELIHOIO MMpaBa He 3aBUCUT OT IEeCTBUI Apyrux jul. B
5TOM COCTOMT €T0 MPUHIMITHAIBLHOE OTIIMYME OT 00SI3aTeILCTBEHHBIX MPaB, B TOM YHCJIE UMEIOIINX 0O0BEKTOM
WHIWBHUIYAJIBEHO ONpeleeHHbIe Bel. HamprMep, apeHIaTop 4y>Koil BeIl CMOXKET BOCITOIb30BaThCS €10 TOIBKO
10 BOJIE apeHIoAaTeNsl, TOrAa KakK 3ajloTONEepXKaTesib BIIpaBe MaKe pPean30BaTh UYXYyH (3aJI0KEHHYIO) BeElllb
HE3aBHUCHMO OT BOJIM €€ COOCTBEHHMKA-3aJI0TOAaTes.

OrpaHnYeHHBIC BEITHBIC IIpaBa UMEIOT TOT 7K€ CaMblil 00beKT (MHIVBUAYAIBHO OIPEACICHHYIO BEIIb), 9YTO 1
MpaBOMOYMSI COOCTBeHHMKA. [loaTOMy OHM OrpaHMYMBAIOT U TEM CaMbIM KaK OBl «CXXMMaloT» IIpaBa Co0-
CTBEHHMKA Ha €ro Belllb: ITOCAeIHUI OOBIYHO JMIIAETCS BO3MOXKHOCTE CBOOOJHOTO MOJIb30BaHUsI CBOEI BEIIIbIO,
HO, KaK IPaBWJIO, COXPaHsIET BO3MOXHOCTU PACHOPSKEHMS €10, HanmpuMep ee npofaxku. C 3Toil TOUKU 3peHUs
HaJIM4Me OTPAaHWYEHHBIX BEIIHBIX IpPaB Ha WMYIIECTBO SBIISICTCS WM3BSCTHBIM OrpaHHYEHHEM IPaBOMOYHMIA
co0cTBeHHHMKA. bosee Toro, cyObeKTH 3THUX IIpaB MOTYT IMPHOETaTh K MX IIPAaBOBOI 3alllTe OT HEIPaBOMEPHBIX
IOCSTATeNbCTB JIFOOBIX TPETBMX JIWII, BKIIOYAas WM COOCTBeHHMKa Belmw. [Ipm mpeKpamleHWW OrpaHWYCHHBIX
BEIIHBIX IIpaB IIPaBO COOCTBEHHOCTH <«BOCCTaHABIMBAETCSI» B IIEPBOHAYAJIbHOM OO0BeMe 0€3 KaKUX-JTu0o
TIOTIOJTHUTEJIbHBIX YCJIOBUM, B YeM IPOSIBJISIETCS, KaK TOBOPWJIM €Ille JTOPEBOJIOLIMOHHBIE IOPUCTBI, «3J1aCTUY-
HOCTb», YIIPYTOCTh MPABA COOCTBEHHOCTH ' .

BaxxHo Takke MMETh B BHUAY, YTO OTpPaHMYCHHBIC BEIIHBIC IIpaBa B EBPONCUCKMX KOHTHMHEHTAJIBHBIX
MPaBOMOPSIAKAX BOSHUKIN U Pa3BUJIUCh B CBSI3U C HEOOXOAMMOCTBIO IOPUIMYECKH OOCCIICUYNUTh IKOHOMMUECKH
HeoOXoAMMOe yJacTe HeCOOCTBEHHMKOB B MCITOJIB30BAaHMM YK€ MPHUCBOCHHON COOCTBEHHUMKAMM YyKOi HeIBHU-
JKAMOCTH, TJIABHBIM 00pPa30M — 3eMeJbHBIX YUYaCTKOB2. Belb KOJIMYECTBO MPUTOTHOM [IJIsl UCIIOJb30BAHUS 3¢MIIU
caMoil TIpMPOAOIl OrpaHWYCHO, OTHOCUTEIHLHO HEBEJIWKO, TOTNa KaK IJig BEACHMSI XO3SIHCTBEHHOM W WHOM
JIEeSITeIBHOCTH 3eMJIST HEOOXOIMMa MHOTHM JIMIIaM, He SBJISTIONINMCST COOCTBEHHMKAMM 3eMEJIbHEBIX YIACTKOB (UTO
A BIIYCT OOBCKTMBHO OOYCJIOBIICHHBIC ITyOJWYHBIMM HWHTEpecaMM OTpPaHMYCHUS TIPaBOMOYMNA HX
Cc0oOCTBEeHHUKOB). [103TOMY ITOYTH BCe OrpaHMYCHHBIC BEIIHBIC IpaBa (3a NCKIIOYSHUEM IIpaB 3aj10Ta 1 yaepxKa-
HHUS) UMEIOT OOBEKTOM HeIBHKHMOE HMYHIeCTBO (BellH), B TO BpeMs KaK OOBEKTOM IIpaBa COOCTBEHHOCTH
SIBJISIIOTCS M IBVDKMMBbIE BEIIIU.

2. IIpusHaku u onpejeJieHHe OTPAHUYEHHOTO BEIIHOTO MPaBa

IIpenocrapnsiemMble OTpaHUYEHHBIMU BEIIIHBIMU MTPaBaMU BO3MOXKHOCTH BCETa OrPAHNYEHbBI N0 COAEPIKAHUIO B
CpPaBHEHUU C TTPaBOMOYMSIMU COOCTBEHHUKA, SIBJISIIOTCSI Topasno OoJiee Y3KMMU (B YaCTHOCTHU, B OOJIBIIMHCTBE
CllyyaeB MCKJIIOYAIOT BO3MOXHOCTb OTUYXIEHMS MMYyLIecTBa 0e3 corjlacusi COOCTBEHHMKA), UYTO COCTaBJSIET
TepBbIii U3 X IIPU3HAKOB.

BMmecre ¢ Tem comocraBieHre coaepKaHus MTpaB COOCTBEHHUKA U PACCMATPUBAEMBIX TPAB CBUIECTEILCTBYET



00 MX MpOM3BOAHOCTH, 3aBUCUMOCTHU OT IpaBa COOCTBEHHOCTU KaK OCHOBHOTI'O BEIIHOTO TpaBa. OrpaHWYeHHbIE
BEIIIHBIC TIpaBa HE MOIYT CYIIECTBOBATH «CaMOCTOSITCIIbHO», B OTPBIBE OT IIpaB COOCTBEHHOCTH, ITOMHMO HUX.
[ToaTomMy Tipy OTCYTCTBMM WM TIpEKpaIlleHWH TIpaBa COOCTBEHHOCTHM Ha BEIlb HEBO3MOXHO YCTAaHOBWTH WJIU
COXPaHUTh HAa Hee OTPaHMYEHHOE BELIHOE MPaBo (HalpruMep, B OTHOLIEHUU 0eCX03sIHHOTO uMylecTBa). JanHoe
Ba)KHOE CBOMCTBO OrPaHUYEHHBIX BEIIHBIX MTPAB COCTABJISIET UX BTOPOi MPU3HAK.

W3 3TOr0 cTaHOBUTCS OYEBUIHON HEBO3MOXHOCTD MOSIBJICHUSI KAKOTO-TM00 OTPaHUYEHHOT0 BELIHOTO MpaBa
B OTHOILIEHWM BEIU, MMEIOIENW TOJIbKO (HDaKTUUYECKOrO Baleblia, KOTOPBHIA JOOPOCOBECTHO, OTKPBHITO U
HETIPEPHIBHO BJIAJIEET €10 10 UCTeYeHUs cpoka mpuobperarenbHoil gaBHOCTH (1. 1 cr. 234 T'K). Takoit Bragenen
Jlaxe Mpu HAJIUYUK BEIIHO-MPABOBOW 3alUTHl (haKTa CBOErO BIAJEHUS HE TOJbKO HE MPUPABHUBAETCS K
COOCTBEHHUKY, HO B CHJIy M3JIOXKEHHOTO BBIIIIE HE MOXET OBITh MPU3HAH U CYOBEKTOM OTPAHWYEHHOTO BEIIHOTO
npasal.

OrpaHuyYeHHbIE BELHbIE IPaBa OTPAHUYUBAIOT U TEM CAMbIM KaK Obl OOPEMEHSIOT MPaBO COOCTBEHHOCTU
(nHOTIA 00 TOM HE OYEHb TOYHO TOBOPST KaK 00 «0OpEeMEHEHUsIX» KOHKPETHOW BEIW, HATIPUMED 3EMEIBHOTO
yJdactka)'. JlaHHbIe oOpeMeHeHHMsl COXPAHSIIOTCS M TPU CMEHe COOCTBEHHUKa <«OOpeMEHEHHOW Belln», W00
OTPAaHUYEHHOE BEITHOE MPABO B TAKMX CUTYAIIMSIX OOBIYHO HE TIPEKPAIaeT CBOETO NEUCTBUS (OTpaHUIEeHUS TTpaBa
COOCTBEHHOCTH): HaIlpUMep, OTUYYXAeHNE 00OpeMEHEHHOI PEHTOM HEIBXKMMOCTUA B COOTBETCTBMHU C M. 1 cT. 586
I'K BreueT nepexon 00s13aTeIbCTB IUIATENBIIMKA PEHTHI Ha MPUOOpeTaTeNsi TAKOro UMYIIECTBa.

B pesynbrate BaXHOW IOPUAMYECKON OCOOEHHOCTBHIO OTPAHMYEHHBIX BELIHBIX IPaB CTAHOBUTCS UX
COXpaHeHHe aXe B Cilyyae CMEHbI COOCTBEHHMKA COOTBETCTBYIOIEH Beli. MHaue roBopsi, 3TU MpaBa, Kak Obl
0o0peMeHsIs Belllb, BCETa CJEAYIOT 3a Hell (TouHee, 3a PaBOM COOCTBEHHOCTHM Ha COOTBETCTBYIOIIYIO BEIllb), a HE
3a ee COOCTBEHHUMKOM. Takoe MmpaBoO CJAeJOBAHUSA SIBJISIETCSI TPETBMM XapaKTEPHBIM MPU3HAKOM OrPAaHUYEHHBIX
BEIIHBIX TTPAB.

OpHako TMepevyucleHHble TPU3HAKU HE BCEraa AaloT BO3MOXHOCTb YETKO pa3TpaHUYMTh BEIHbIE U
00s13aTeNbCTBEHHbIE TMpaBa. Tak, TpaBa apeHJaTopa 4YYyKOro WMMYIIeCTBA Ha TIEPBbI B3IMJsIA OTBEYAIOT
OOJIBIIIMHCTBY YKa3aHHBIX BbIIIE MPU3HAKOB BeIIHbIX MpaB. OHM AAIOT BO3MOXHOCTb HE TOJBKO BIAAETh U
MOJIb30BAThCS, HO B OMPEAECTICHHBIX Cy4asX U TPAHULIAX JaXe PacropsKaThCs apeHA0BAaHHBIM UMYIIECTBOM, TEM
caMbIM oOOecleurBas apeHIaTopy W3BECTHOE XO3SWCTBEHHOE TOCIOACTBO Had 4YyXoil Beuipto. OHU He
MPEKPAIAIOTCS B CBSI3M C M3MEHEHUEM COOCTBEHHUKA-apeHAOAATENs, CIemysl 32 apeHIOBAaHHOW BEIIblO, U
3alUIIAIOTCS OT JIOOBIX JIUI] KaK MpaBa TUTYJIBHOTO BJaJeiblia.

BMmecte ¢ Tem mpaBa apeHgaTopa, KOHEYHO, HOCSAT 00S13aTeNbCTBEHHO-TPABOBOI, a HE BEILHbIN XapakTep
(x0T criopsl 00 UX IOPUAMYECKON MPUPOJE BEJUCH €llie B JOPEBOMIOIIMOHHON poccuiickoii iutepatype). Jleso B
TOM, YTO OHM BCETa BO3HUKAIOT B CUJIY IOTOBOpPa C COOCTBEHHUKOM apeHAyeMOro UMYIIECTBA, U UX COEpKaHUE,
BKJTIOUAs W Pa3IMYHbIe BO3MOXHOCTU PACIIOPSKEHUS apeHIOBAaHHBIM UMYIIECTBOM BIUTOTh IO €T0 OTYYXXACHUS,
OTIpEeIENISIETCS] HCKJIIOUNTEJIBHO YCJIOBUSAMU KOHKPETHOTO apeHJHOTO I0roBopa. B coOTBETCTBUY ¢ HUMU 00BbEM IpaB
apeH/IaTopa BCSIKUI pa3 MOXET ObITh Pa3lIMYHbIM (HampuMmep, BKIIIOYAs WM, HAa00OPOT, MCKIIOYasl AJisS HEro
BO3MOXHOCTU PACTIOPSKEHUSI APEHJOBAHHBIM WMYIIECTBOM), M TIOTOMY WX HEBO3MOXHO 3apaHee TOYHO
OMnpenenuTb. B CBSI3W ¢ 3TUM B 0053aTEJIbCTBEHHBIX OTHOULIEHUSIX, B OOJBIIMHCTBE Clydyae BO3HUKAIOUIUX Ha
OCHOBE JIOTOBOPA, YYACTHUKM, KaK MPaBUJIO, BOJbHBI B OMPEAEACHUU UX CONEPXKaHUS U YCIIOBUM, BKIIIOYAs JaXe
YCTaHOBJICHME YCJIOBUIA TaKUX CIAETIO0K, KOTOPhIe BOOOIIE HE ONpeie/ieHbl 3aKOHOM, HO He ITpOTUBOpeYaT eMy (4To
JIeJIaeT 0€CCMBICIIEHHBIM YCTAHOBJIEHUE B 3aKOHE 3aKPBITOT0, UCYEPIBIBAIOIIETO TIEPEYHS OTAEIbHBIX BUIOB JOTO-
BOpOB).

JI1st orpaHUYEHHBIX BEIIHBIX MPAB TaKOE TOJIOXKEHNE UCKITIOUEHO: UX XapaKTep U COAepKaHUe ONpeAessioTCs
HeMOCPeJCTBEHHO 3aKOHOM, a HE JOTOBOPOM C COOCTBEHHMKOM, TeM 0o0jieeé YTO MX BO3HUKHOBEHHE MOXET
MPOUCXOUTh U TTIOMUMO €ro BOJU. 3aKOH CaM YCTaHAaBIMBAET BCE UX PA3HOBUAHOCTU U OIPENENSIET COCTaB-
JII0IMe WX KOHKPETHblE MPaBOMOUHUs (comepxkaHue) ucuepmbiBalommM o6pa3om (numerus clausus). lanHoe
0OCTOSITEILCTBO COCTABJISIET YETBEPTHI BaXKHEHIINI MPU3HAK OTPAHWYEHHBIX BEIIHBIX MPaB (KOTOPBIM HEPEIKO
MpeHe0peraroT MHOTHE OTEYeCTBEHHBIE MCCIeaoBarem!).

Benr orpaHunyeHHblE BeEIIHBIE TIpaBa, OyAydyd HEOOXOAMMBIM U TIOJNE3HBIM TIPakIaHCKO-TPABOBBIM
WHCTUTYTOM, OJHOBPEMEHHO HECyT B ceOe OMACHOCTh JJIi MpaBa COOCTBEHHOCTH: HEPEIKO OHU CYIIECTBEHHO
CBSI3BIBAIOT, OOPEMEHSIIOT COOCTBEHHUKA, OTPAHWYMBAS €r0 XO3SCTBEHHOE T'OCMOJCTBO HaJ BElIbI0 Ha BeChbMa
JUTUTENTbHBII, MTHOTIa Ha HeorpaHUYeHHbIH cpoK. Kak ykaseiBan M. A. [TokpoBCcKuMil, «MICTUHHOM 1I€HOI, KOTOPOIO
MOKYIAETCsl KaXJ0e MOJOOHOE OrpaHMYEHHOE TPaBO Ha YyXYI0 Belllb, SBJISIETCSI YpPEe3aHHOE, MOPAIbHO U
9KOHOMUYECKU MOAOPBAHHOE MPAaBO COOCTBEHHOCTU». [10aTOMY Takue mpaBa AOMyCcKaloTCs 3aKOHOM JIMIIIb MPU
HaJIMYMU OCOOBIX OCHOBAHWI, MPUYEM OH CaM, HEMOCPEICTBEHHO OIpenesseT M UX BUIbI, U MX KOHKPETHOE
coliepKaHue, TOrma Kak «4acTHasi aBTOHOMMSI MOXET MPOSIBJISITh Ce0sT TOJIBKO B BBIOOPE UX»!.

B repmaHckoii IMBWINCTUKE, HauOoJiee MOCAENOBATEbHO 3aKPEeNUBIIEH W UCIOJb3YIOIIEH KJIacCCUYeCKue



OCHOBBI TTAHIEKTHOTO YYeHUS 00 OTpaHMYECHHBIX BEIIHBIX IIpaBaX, OOBIYHO MMOTUYEPKUBACTCS M ApyTas CTOpOHA
JIeJia: B CHUTy CBOETO aOCOJIIOTHOTO XapaKTepa TaKKe IIpaBa AeiICTBYIOT B OTHOIIICHNY BCEX TPETHUX JIUIL U JOJIKHBI
COOMIOIAThCA MMM, a Ui DTOTO TPebyeTcs OCBEIOMIIEHHOCTH O CONEpPXKAaHMM M BUOAX YKa3aHHBIX IIpaB2.
Y4YacTHMKM UMYILIECTBEHHOTO 000pOTa BIIPaBe TaKXKe 3apaHee TOYHO 3HATh, C YeM OHU UMEIOT [IeJI0, B YaCTHOCTH,
IpY TPUOOPETEHUN <«OOpeMEeHEeHHOM» Belu. IloaToMy 3mech NpSIMO 3allpellieHO M3MEHSTh JITOrOBOPOM
colepKaHue OrpaHMYEHHBIX BEITHBIX TIPAB WM CO31aBaTh MX HOBbIC PA3HOBUIHOCTH, HEU3BECTHBIC 3aKOHY.

Boiee Toro, omHMM W3 BaXXHBIX IIPUHIIMIIOB BEIIHOIO IIpaBa 3[E€Ch CUYMTACTCS <«IPHHLIUI NyOJHYHOCTH»
(Publizitaetsgrundsatz)?, 13 KOTOPOTO BBEITEKAET 00SI3aTEILHOCTH TOCYIAPCTBEHHOM PETUCTPAILIMN OTPAHUMYEHHBIX
BEIIHBIX IpaB (ITyTeM COOTBETCTBYIOIIMX 3alCei O HUX B ITO3¢MEIBbHON KHUTE, TOCKOJBKY IEI0 OOBIIHO
KacaeTcs TpaB Ha HeIBMKMMoe nmyiiectBo). M y Hac B cuny m. 1 cr. 131 T'K BemnrHbie mmpaBa Ha HeIBUKMMBIE
BEIllM, a TAKXe UX BOBHUKHOBEHME, MIEPEXO M MpeKpallleHUe MOIeKAT roCyJapCTBEHHOH perncTpamyuu B eIMHOM
roCyIapCTBEHHOM PEecTpe, TaHHbIe KOTOPOTO TOCTYIIHBI BCEM TPETbUM JIMLaM. B cpaBHUTEIBLHO PEAKUX CIIydasix
BO3HMKHOBEHUS OTpPaHMUYCHHBIX BEIIHBIX IIpaB Ha JBIKMMBIC Bl (3aJOT) pealn3alds <«IIpUHIUIA
IMyOJUYHOCTH» TIpHoOpeTacT Apyrue (PopMbl: HaIIpuMep, CIIEHUATbHBIA (TEXHUISCKU) YIeT WA PEeTUCTPALIHS
HEKOTOPBIX Bellleil; HaJIoXKeHNe Ha OCTaBJICHHYIO y 3aJIorofaTeNIsl BeIlb IeYaTH 3aJIOTOAepKaTessT JTM00 MHBIX
3HAKOB, CBUIETENBCTBYIOIMX O ee 3amore (cp. m. 2 cr. 338 I'K)*, u T.m. DT0 0OCTOSITENBCTBO TAaKXKe CIEAyeT
CYMTATh BaXKHBIM (MATHIM 10 CUETY) IOPUINICCKUM IIPU3HAKOM OrpaHMYEHHBIX BEITHBIX IIPAB.

Takum obpaszom,

OO0 02PAHUMEHHLIM GEUHbIM NPABOM CAeOYem NOHUMAMDb 3apecUCMPUPOBAHHOE 6 YCHIAHOGAEHHOM 3AKOHOM
nopsidke abGcoaromuoe epaxcOaHcKoe npago 6 MmMom UAU UHOM O2PAHUMEHHOM, MOYHO ONpPedeAeHHOM 3AKOHOM
OMHOWEHUU UCNOAb306AMb UYHCOe, KAK NPAGUA0, HeOGUNCUMOe UMYUECNEO 8 CBOUX UHmMepecax Ge3 nocpedcmea ezo
cobcmeennuka (6 mom uucae u HOMUMO €20 604l).

3. Kiaccudukanus orpaHiYeHHbIX BEIHbIX NPaB

TpaguLIMOHHO BBIAEISICTCS TP OCHOBHEIE TPYIIITBI TAKMX ITPaB:

e BO-TEPBBIX, MPABA MOJb30BAHMA YY:KMMHM BelmlaMu (HAlpuMep, U3BECTHBIE CO BPEMEH PUMCKOTO IpaBa CEPBUTYTHI,
aMpuTeB3UC, cynepUuLIMii, T.e. IPaBO 3aCTPOIKU YYXKOTO 3eMeJIbHOTO y4acTKa);

e BO-BTOpBIX, MPaBa HAa MOJyYeHHe M3BECTHONW IEHHOCTH M3 YyXkKOi BemM (HarmpuMmep, 3aJl0rOBOE€ MpaBO MM IpaBO Ha
TIOJIY4YE€HUME PECHTEI 3a CYHET CTOMMOCTHU HCHBHXHMOﬁ BCHII/I);

° B-TPETbUX, NMpaBa Ha npnoﬁpeTel-me HM3BECTHOM BeIU (HaHpHMCp, IIPEUMYIICCTBEHHOC IPaBO IMOKYIIKMU HC)IBPI)KI/IMOﬁ
BeIlIM WJIY IOJIM B TIpaBe Ha Hee)'.

K coxameHuto, oTeuecTBeHHAs IIUBMJIMCTAKA 10 YKAa3aHHBIM paHee IIpUIMHAM OoJjiee ITOIyBeKa Ha3az ObLIa
BBIHYXXIIEHA OTOMTHM OT 3THUX KJIACCHMUYECKMX MOIXOIOB M B HACToOsIIee BpeMs (B IEHCTByIOIIEeH KoaubuKaiuu
IpaXIaHCKOrO IIpaBa) ITOKa JIMINb IIBITAETCSI BO3pOAUTh MX. [IpM 3TOM, C OMHON CTOPOHBI, IIOSIBUWINUCH
HWCKYCCTBEHHO CO3JaHHble Ul HYXH OrOCYIapCTBJIEHHONW 5SKOHOMUKM OTpaHMYEHHBbIE BeIHbIE IIpaBa
«OIEPATUBHOIO YIIPABIEHUS» U «XO3SMCTBEHHOIO BEJEHUS», HE UMEIOIME aHAJIOrOB B Pa3BUTHIX MPAaBOMOPSIAKAX
1 HE COOTBETCTBYIOIINE TPATUIMOHHBEIM LMBUJINCTUYECKUM BO33peHUSM. C ApYroil CTOPOHBI, s M3BECTHBIX
paHee OIpaHMYECHHBIX BEIIHBIX IIpaB OKa3aJcsd TMPOCTO 3a0BITBIM B 3TOM KadyecTBe (HAIIpUMED,
MIPEeNMYIIECTBEHHOE TIPABO ITOKYITKY HEABKUMOCTH WIM OOPEMEHEHNE €€ PEHTOI) IM00 HeBOCTPEOOBAHHBIM M3-
3a HEPA3BUTOCTU 000pPOTa HEABMKMMOCTH, OCOOCHHO — 3eMeIbHBIX YIaCTKOB M MpaB Ha HUX (HaIpuMep, IIpaBo
3aCTPOMKM U y3y(DpPYKT), a 3aJIoT CTaJl pacCMaTPUBATLCS 3aKOHOM JIMIIb KaK CIIOCO0 oOecreyeHsT HaaIeXallero
HCTIOTHEHUS 00513aTeNIBCTB, UTO JaJI0 OCHOBAHMS ITOABEPTaTh COMHEHWIO €T0 BEIIHYIO IIPUPOLY.

B cBa3u ¢ 3TMM «HaOOp» OrpaHMYEHHBIX BEIIHBIX IpaB W WX CHCTEMa B COBPEMEHHOM POCCHUIICKOM
IpaXgaHCKOM IIpaBe He COBIAAAIOT C TPAOUIIMOHHON cucTeMatu3anyeil. M3 yKa3aHHBIX BBIIIE TPEeX TPYMIT TAKUX
IIpaB OTEYECTBEHHOMY IIPaBOIIOPSIKY IMOKa OeCCIIOpHO M3BECTHA JIMIIL ItepBast. [1o3ToMy M cucTeMaTm3amus
JMAHHBIX IIPaB IIPOBOIMTCS BHYTPU 3TOM TPYIIIBI II0 MHBIM, HEXEIN KiIaccmiecKue, nmpuHIumnaM. Ee 0oCHOBHBEIM
KpPUTEpUEM CTaJId He ColiepKaHUe, a 00beKThl PACCMATPHBAEMbIX IIPAB.

C 3TOi TOUKM 3pEHUST MOXKHO BbIIEIUTD YEThIPE IPYIIITbl OTPAHUYEHHBIX BEIIIHbIX MIPAaB:

1) mpaBa Mo HCMOJIb30BAHMIO YYKMX 3eMeJIbHbIX YYACTKOB U IPYTHUX MPUPOIHBIX PECYpCOB (3eMelIbHbIC, BOMHBIC, JIECHBIC U
rpagoCTPOUTCIILHBIE CEPBUTYTBI, a TaKXE IIpaBa IIOXM3HCHHOI'O HACJACAyEMOro BlaACHUA W IOCTOAHHOIO
06EeCCPOYHOTrO MOJIb30BAHUS);

2) NnpaBa 1Mo MCNOJb30BAHUIO YYXKMX 2KHJIbIX nomemeﬂuﬂ (r[paBo T10JIb30BaHUA 2KMUJIbIM IIOMEIICHUEM YI€Ha CEMbU €TI0
CO6CTBCHHI/IKa, IpaBO ITOJb30BAHUA KUJIBEM 110 JOTrOBOPY MOXKXHM3HEHHOIO COACPXKAHUA C MXKIUBCHUEM WU B CUTTY
3aBeIaTEJIbHOT'O OTKaSa);

3) «oDecnmeuyuTeNIbHBIE» MpaBa — 3aJIOT (BKIIOYAsl 3aJI0T HENBIKMMOCTH — WIIOTEKY) W yhepXaHue (BellHas Tpupoa



KOTOPBIX OCITAPMBAETCS B COBPEMEHHOM OTeUeCTBEHHOI TUTEpaType);

4) mpaBa Ha «XO03AHCTBOBAHKNE C UMYIIECTBOM COOCTBEHHHKA» («XO3SIICTBEHHOE BEeICHUE» U «OTIepaTUBHOE YIIPaBIICHUE» ),
00BEKTOM KOTOPHIX SIBJISIIOTCS MMYIICCTBEHHBIC KOMILICKCHI YHMTAPHBIX TPEANPUITUNA WU yIpeK-IeHWI (TIprudeM
HEeIBUKUMOCTBIO a63. 2 1. 1 ¢1. 132 I'K npu3HaeT 1uib NpeanpusiTue).

ITpu sTom 'K B 1. 1 cT. 216 B KayecTBe OrpaHWYECHHBIX BEIIHBIX MPaB MPSIMO Ha3bIBAeT JIMIITb HEKOTOPKIE 13
STUX TIpyIn. B AedCTBUTENBHOCTH WMMU, OJZHAKO, HE MCUEPHBIBAIOTCS IpeaycMOTpeHHbIe Kak I'paxkmaHCKUM
KOAEKCOM, TaK U APYrMMU 3aKOHAaMU WHBIE Bell[Hble MpaBa. Jpyroe aeno, 4To 3T 3aKOHBI, B 0OCOOEHHOCTU 3e-
MEJIBHBIN U IpyTre IIPUPOIOPECYPCHBIE KOICKCH, OYIydH IO CBOEH I0PUANICCKON IIPUPOIe aKTaMH ITyOIMIHOTO,
a He YacTHOTO (IrpaXIaHCKOro) IMpasa, TeM He MeHee BMEIIMBAIOTCS B PEryIMPOBaHNE HE BXOMSIIINX B UX IIPSIMET
OTHOIIIEHUI, HEPEIKO MCKaxXasl TpamuIIMOHHBIE MUBWIMCTUYSCKNE KOHCTPYKIIUM. JJaHHOE ITONIOXEHHUE CIeayeT
OTHECTHU K u3aepxkKaM (hOPMHUPOBAHMS HOBOTO POCCUICKOro 3aKOHOAATEIbCTBRA.

BMmecTe ¢ TeM mepeyeHb OrpaHMYEHHBIX BEIIHBIX IIPaB OCTAETCSl MPSAMO MPEXYCMOTPEHHBIM 3aKOHOM U B 3TOM
CMBICJIE TIPOIOJIKAET OBITh McYepmbIBAOIIMM. HWKaKMX WHBIX BEIIHBIX IIpaB, KPOME MPSIMO YCTAHOBJICHHBIX,
3aKOHOJIATEJIbCTBO HE MOIyCKaeT, WU CO3JaTh MX WJIM HM3MEHUTb MX COAEpXKAaHME B pe3yjbTaTe COrjalleHUs
(moroBopa) y4yacTHMKOB HMYILIECTBEHHOTO 000pOTa HEBO3MOXHO. TeM caMbIM MOXHO CKa3aTb, YTO U B
OTEUYECTBEHHOM IIPABOTIOPSIIKE MEeMCTBYET BasKHEUIITNIA IJI IOPUANICCKON XapaKTEPUCTUKY OTPAaHUICHHBIX BEIII-
HBIX IIPaB MPUHIMI «numerus clausus» (McYepNbIBAIOLIMIA IEpeYeHb) X BUIOB U CONEPKAHMSI.

WHoe nmeno, 4yTo Mo Mepe pa3BUTHS 3aKOHOAATEJIbCTBA 3TOT IepeYeHb MOXKET M3MEHSIThCS M JTOMOJHSTHCS.
Tak, nmpeuMylilieCTBEHHOE IMPaBO IMOKYNMKW HEABVMKMMON BelIM WM IOJIM B IpaBe COOCTBEHHOCTH Ha Hee Mpu
MIPUIAHUN €My 3aKOHOM CBOWICTB IpaBa CJIeIOBaHUS BIIOJHE MOXKET OBITh KBAIM(UIINPOBAHO KaK OTpaHNICHHOE
BelHOe IpaBo!. B aToM Xe KauecTBe MOXET ObITh PACCMOTPEHO U IIPABO MOJIyYaTessl PEHThl, 00peMEHSIOLIEH He-
JOBIDKMMOCTR2, a TakKe IIpaBO ITOKYyMATeNsl IPEINpUATHS (MMYIIECTBEHHOTO KOMILIEKCA) pacIopsKaThes
MPUOOPETEHHBIM MMYIIECTBOM €llle OO €ro IMOJHOM OIUIaThl WJIM OO TOCYJapCTBEHHOW PETrMCTpalluyd ITaHHOU
CHEJIKM «B TOI Mepe, B KaKOI 3TO HEOOXOAMMO IS LieJel, 11 KOTOPBIX MPEeaAnpusiThe ObLI0 TpuoopeTeHo» (11. 3
cT. 564 T'K)!.

§ 2. OtnenbHbIE BUIBI OTPAHNYEHHBIX BEIIHBIX MPAB
1. Cepsuryrnbt

DT0 KiaccuyecKas Tpyllna OrpaHMYCHHBIX BEIIHBIX IIpaB, PsSI M3 KOTOPHIX HMMEET YKe MHOTOBEKOBYIO
ncropuro. K HUM mpexme BCero OTHOCSITCSI CEPBUTYTHI (CEpBUTYTHBIC IIpaBa), KOTOPHIE Yallle BCET0 MOTYT UMETh
00BbEKTOM (OOpPEMEHSITh B TOM MJIM MHOM OTHOILLIEHMH) 3€MeJIbHbIe YJ4aCTKU, HalpuMep, IyTeM IpeaocTaBIeHUs
CyOBEKTY TaKoTO ITpaBa BO3MOXHOCTH ITPOXOJa WY IIPOoe3/1a yepe3 YyKoil 3eMeJIbHbII y9acTOK U T.11.

Tak, nmpu oOpallleHNHN 3aJI0rofepXKarejieM B3bICKaHWST Ha 3aJI0KEHHBIN 3eMeIbHBIM Y4aCTOK MOXET 0Ka3aThCs,
YTO HAa HEM PACTIOJIOXKEHO 3MaHUe WIN COOPYXEHUE 3ajorojaTesisi, He HaxoAuWBIeecs B 3ayjore. B atom ciyuae
3aJIOTONATeIb IIOJyJaeT CEepBUTYT Ha Ty 4YacTh 3EMEJIPHOTO YyJacTKa, KOTopas HeoOXomuMma eMy Ui
WICITOJIB30BAHMS OCTABILETOC Y HETO 3IAaHUsI WU COOPYXXEHMS B COOTBETCTBUM C MX HasHaueHueM2, CepBUTYTHEIE
MpaBa B OTHOILIEHUHU 3€MEJbHOIO Y4acTKa MOTYT BO3HMKATh U y apeHIaTOPOB HAXOSIIMXCS Ha HUX 3MaHUM U cO-
OpYXEHMI1 Ha CPOK AEeMCTBUs J0roBopa apeHabl (cT. 652, 653 I'K). Bce 3t cepBUTYTHI HA3bIBAIOTCS 3€ME/IbHBIMH,
a UX TIPaBOBOM PeXXMM HapSAy ¢ TPAaXKIaHCKAM OTpeIessIeTcsl TakKKe 3eMeJIbHBIM 3aKOHOIATeILCTBOM (Cp. cT. 274
I'Kwucr. 23 3K).

CepBUTYTHI MOTYT MMETb OOBEKTOM U JAPYTYe BUIBI HEABIKMMOCTH, «OTPAaHUYCHHOE TT0JIb30BaHNE KOTOPBIMU
HEOOXOIMMO BHE CBSI3M C MOJIb30BAHUEM 3eMEJIbHBIM ydacTKoM» (cT. 277 I'K), Hampumep ImpaBo MCIOJIb30BaHUSI
MOJACOOHBIX TIOMEIIEHUI 1 JIECTHUYHBIX TUIOIIAA0K 30aHus1. CepBUTYT MOXET YCTaHABIMBAThCS VIS IPOKJIAIKA U
SKCIUTyaTalliM JIMHUI 3JIeKTPOIIepeaadyn, CBSI3 U TPYOOITPOBOAOB, 00eCTIeYeHHUST BOAOCHAOKEHMS 1 METMOPAITH
(. 1 ct. 274 TK), a TakxKe OJiI CTPOUTEIbCTBA, PEKOHCTPYKIIUM, PEMOHTA U 3KCITyaTauUy 30aHUI, CTPOSHUIA,
COOPYXEeHMUI, 00bEKTOB MHXKECHEPHOM W TPAHCIIOPTHOU MH(PPACTPYKTYPHI, padoT IO YCTPONCTBY MOAIIOPHBIX CTCH
M PeMOHTY o0uIux cTeH u Ap. (. 3 cT. 64 I'pagocTpouTeIbHOrO Koiekca). B aToil ¢BsI3M 3aKOHOOATEILCTBO
TFOBOPUT O CTPOUTEIbHBIX CEPBUTYTAX .

ITpupomopecypcHoe 3aKOHOIATEILCTBO 3aKPEIISIeT HE TOJbKO 3€MebHblE, HO TakKXe BOJIHbBIC U JIECHbIE
cepBUTYTHI. BoIaHBIE CePBHTYTHI B BHE IIpaB Ha 3a00p BOIBI, BOIOIION CKOTA, OCYIICCTBICHME IMAPOMHEIX W
JIOMOYHBIX MEPEMNpPaB Yepe3 BOAHbIE 00bEKThI IO COrallleHUIO C X COOCTBEHHUKAMU MPeaycMOTpeHbI CT. 43—44 BonHoro
komekca P®. Crareeit 21 JlecHoro Komekca MpeayCMOTPEHBI JieCHble CEPBHTYTBHI B BHIE OrpaHWUYCHHBIX IIpaB
ITOJIb30BAHMS YIaCTKAMMU Jieca’,

CepBUTYT 00s13bIBaCT COOCTBEHHUKAa OOPEMEHEHHOW UM HEABMIKMMOCTH MpeTepneBaTh OIIpeaeeHHbIS



OTpaHWYCHMSI CBOMX IIpaB, HO OH HE MOXET BBIpaXaTbCSI B BO3MOXKHOCTH TPeOOBaHMSI OT COOCTBEHHMKA
«CIIyXeOHOTO» (0OPEMEHEHHOTO) 3eMEJIBHOTO YJIacTKa WJIM MHOTO OOBEKTa HEABYDKMMOCTH COBEPIICHUS KaKMX-
OO0 TTOJOXUTEIBHBIX ACHCTBHUI B TIOJIB3Y CEPBUTYapHsI (COOCTBEHHMKA TOCITOACTBYIOIIETO 3¢METBHOTO yJacTKa
U T.11.). BMecTe ¢ TeM OH MOXeT COCTOSITh KaK B OIpaHMYECHHOM IIpaBe MOJIb30BaHUS UYXKOil HEIBUKUMOCTHIO
(«MOJIOXKUTEIbHBIA CEPBUTYT»), TaK M B 3alpeTe COBEPIUCHHUS OIPeACICHHbIX NIeWCTBUI COOCTBEHHUKOM
OOpeMEHEHHOM HEIBIXKUMOCTH («OTPHLATEJbHbI CEpPBUTYT»), HaIpuMep B 3alpeTe BO3BEIECHUS Ha
00peMEHEHHOM CEPBUTYTOM 3€MEIbHOM YJacTKe ITOCTPOEK WU COOPYKEHW OIpelesIeHHOTO THUITAa, BBICOTHI M
T.IL

B namem TmpaBe CepBUTYThI OOBIYHO YCTAHABJIMBAIOTCS MO JOTOBOPY C COOCTBEHHHUKOM OOpeMEHSIeMOit
HEIBIKMMOCTH (HO II0 TpeOOBAaHUIO 3aMHTEPECOBAHHOTO JIMIIA OHU MOTYT OBITh YCTaHOBJICHBI CYIOM B
MPUHYIUTEILHOM IIOpsIKe); KaK IpaBWJIO, HOCST BO3ME3IHBbIN XapaKTep; MOIYT OBITh KaK CPOYHbIMH, TaK U
nocrosguabivE (11. 3, 5 c1. 274 TK; 1. 1, 4, 6 cr.23 3K). CepBUTYTHI Kak ITpaBa Ha HEIBWKMMOCTH TTOJJIEXKAT
roCyIapCTBEHHOM PErHCTPALMHI, TOJBKO 0CjIe KOTOPO OHU BCTYIAIOT B CUITY!.

OcymiecTBiIeHUE CEPBUTYTA TODKHO OBITH HAUMEHEe 0OPEMEHUTEILHBIM MIJIST 36MEJILHOTO YIacTKa MW MHOM
HEIBIDKMMOCTH, B OTHOIICHMM KOTOpPOi OH YycTaHOBIeH. Ecam B pesyinbrare OOpeMEHCHMSI CEpBUTYTOM
3eMEJIbHBIN YIaCTOK He MOXET MCII0JIh30BaThCSl COOCTBEHHUKOM B COOTBETCTBUY C €r0 Ha3HAUCHHUEM, ITOCIECTHUI
BIIpaBe TpebOBaTh 110 cyay npekpaiieHus cepputyTa (1. 2 ctT. 276 I'K). I[ToaToMy cepBUTYT HE MOKET ITOJTHOCTBIO
JIMIIaTh COOCTBEHHMKA UMEIOIIMXCS Y HErO BO3MOXHOCTEM, MpeBpalliasi ero npaBo COOCTBEHHOCTH B jus nudum —
«T0JIOE TIPABO».

B coBpeMEeHHOM OTE€UEeCTBEHHOM 3aKOHOIATCILCTBE ITOSIBIIACH TAKKE KATETOPHS «MyOJHMYHBIX CEPBUTYTOB»,
BHECEHHAs B HETO aKTaMU IPUBATU3ALIMOHHOTO 3aKOHOAATEIBCTBA? Y IIMPOKO MCIOIb3yeMast 3aKOHAMM O 3eMJIE
U JIpyrux IIPpUPOAHBIX pecypcax. Hampumep, B coorBeTcTBUM cO cT.43 BomHoro komekca «KaXXKIblii MOXKET
MOJIb30BaThCSl BOAHBIMU OOBEKTAMU OOLIETO MOJIb30BaHUsI», a corjacHo 4. 1 cT. 21 JlecHoro Kojekca «rpaxunaHe
HMMEIOT ITPaBO CBOOOIHO MPEOBIBATh B JIECHOM (DOHIE».

TakuM 00pa3oM, INIABHYI0 OCOOEHHOCTH 3THUX «CEPBUTYTOB» COCTABJISIET OTCYTCTBHE Y HUX KOHKPETHBIX
YIIPaBOMOYCHHBIX JIMI[, B CWJIy Yer0 OHM M HE MOTYT CTaTh CYOBCKTMBHBIMU BEUIHBIMU IpaBaMu. OHHU
YCTaHABJIMBAIOTCS 10 PEIICHUIO OPTaHOB ITyOIMYHOM BIACTU B OOIIECTBEHHBIX M MHBIX MYOJIMYHBIX MHTepecax (a
o npaBwiaM I1. 2 cT. 23 3K — ellle U «C y4eTOM pe3yIbTaTOB OOIIECTBEHHBIX CIYIIAHUI», YTO HEMBICIMMO IS
YaCTHOIIPABOBOI'O MHCTUTYTA). SICHO Takke, YTO B CWIY MOJIHON HEOoNpeneJeHHOCTU Kpyra mpaBoobjamaTeseit
TAKOW «CEPBUTYT» HE MOXET OBITh M 3aperMCTPUPOBAH B KauyeCTBe OrPaHMUYEHHOIO BEIIHOro mpasa’. B
JMEUCTBUTEIILHOCTH <«ITyOJTMUHBIN CEpBUTYT» IIPEACTABIsIET COOOM He OrpaHMUYCHHOE BEIIHOE IIpPaBo, a olliee
OrpaHmYeHHe NpPaBa COOCTBEHHOCTH (B TOM YNCJIe IYOJMYHOI) HAa KOHKPETHBIM OOBEKT HEABIKMMOCTU —
3eMeIbHBIA YYaCTOK, YIACTOK JIECHOTO (POHAA WUIM BOOHBIN OOBEKT — WM MMEHHO B 3TOM KadyeCTBE TMOIICXKHUT
TOCYIAapCTBEHHON pPeTUCTpPaLuU.

2. UHble orpaHnyeHHbIE BENIHbIE MPABA
10 MCMOJIb30BAHMIO YYXKIX 3eMEJIbHBIX YIACTKOB

Hapsiny ¢ cepBuUTyTaMH 3aKOH YCTaHaBIMBaeT TakKXke OrpaHMUYEHHOE BEIIHOE IIPaBO MOKHU3HEHHOTO
HaCJIeZyeMOro BJaJeHHs 3eMETbHBIM YYaCTKOM, HaXOASIIMMCS B ITyOJIMYHON COOCTBEHHOCTH, KOTOPOE MOXET
MpUHAIIeXaTh TONbKO rpaxaadHam (ct. 265 T'K; cr. 21 3K), a TakxXe nmpaBo mocTosiHHOro (0eccpo4Horo) moJb-
30BaHUS TAKVUMU 3eMEIbHBIMU y9aCTKaMU, CYOBEKTOM KOTOPOTO MOTYT OBITh KaK TpakaaHe, TaK U IOPUINIECKIE
qmua (ct. 268 T'K; ct. 20 3K).

[IpaBma, HOpMBI 3eMeJIBHOTO KOmeKca He JOMYCKAIOT MOSIBIICHNE TaKMX OTPaHNMYCHHBIX BEIIHBIX IIPaB ITOCTIe
30 okta6ps 2001 r. (BpeMeHU BBEACHUS €r0 B ACHCTBUE), HO COXPAHSIOT T€ U3 HUX, KOTOPbIE BOSHUKJIU 10 3TOIO
MoMeHTa!. B mocTosiHHOe (6eccpoyHOe) MOJb30BaHKUE 3eMEIbHbIE YYaCTKU TEIePh MOTYT MPEAOCTABIIATHCS JIHIIb
TOCYJApCTBEHHBIM U MYHUIIMNAJIBHBIM YYpPEKIEHUSIM JIH00 KazeHHbIM npeanpusaTusm (11. 1 ct. 20 3K).

[IpaBo HacIeACTBEHHOTO BIIANCHMUS, W3BECTHOE e€IIe PUMCKOMY IMpaBy KaK 3M(UTEeB3nC (IO CyTH —
OeccpoyuHasl apeHa), UMEJIO aHAJIOT B JOPEBOIIOLMOHHOM POCCUIICKOM TPaXKIAaHCKOM TpaBe B BUIIE YUHIIIEBOTO
mpasa?. [losiBIeHME MOXU3HEHHOTO HACIEAYEMOTO BIageHus (KaK U IMTOCTOSTHHOTO (6eCCPOYHOTO) MOIh30BAHMS)
B COBPEMEHHOM POCCUICKOM IpaBe CTaJ0 U3BECTHBIM KOMIIPOMUCCOM B BECbMa OCTPBIX CITIOpax O JOMYCTUMOCTU
Y TpaHUIIaX YaCTHO COOCTBEHHOCTH Ha 3eMJTIO.

Kaxk mpaBo MoXn3HEeHHOTO HACJIeAyeMOTo BJIaIeHUsI, TaK U TIPaBO MTOCTOSTHHOTO (0€CCPOYHOTO0) TTOIh30BaHUS
MOTJIM BO3HUKATh TOJIbKO B OTHOIIEHWM 3€MEJTbHBIX yIACTKOB, HAXOAMBIINXCS B rOCYAAPCTBEHHON U MyHUIIUIIAIb-
HOii (Imy0JMYHOiT), HO He B YACTHOW COOCTBEHHOCTH (ITOCKOJIBKY YacTHAsl COOCTBEHHOCTb HA 3€MJIIO B TO BpeMs
IMOYTHU OTCYTCTBOBAJA). DTUM OHU NMPUHUMITNAIBHO OTIMYAIOTCS OT CBOMX UCTOPUIECKUX aHaJIoroB. OCHOBaHUEM



X BOBHUKHOBEHUS CIIVKHUT aKT OPraHa ImyO0,JMYHOi BJIACTH.

IIpaBma, cormacHo 1. 1 cr. 271 'K cOOGCTBEeHHMK 3mMaHUSI, CTPOCHUS WM COOPYKCHUsS, HAXOISIIETrocsT Ha
Jy3KOM 3eMEIbHOM YUacTKe, B CHJIY 3TOTO OOCTOSITEIRCTBA TAKKE MIPHOOPETAET IIPaBO IIOCTOSHHOTO TOIh30BaHUS
COOTBETCTBYIOIIEH YaCThIO TAKOTO YJacTKa, HO M B 3TOM CJIyJyae pedb MoKa OOBIYHO MICT O 3eMEJIbHOM yJacTKe,
HaxoIsIeMcsl B MyOJIMYHON cOOCTBeHHOCTU. VX MmosiBJeHMe BO3MOXHO Takxke MpHU Iponaxke HeIBMXKUMOCTH,
Haxo[sIIeicsl Ha He MpUHaIIeXalleM OTYyXKaaTe 0 3eMeabHoM ydyacTke (1. 3 cT. 552 T'K), nubo mpu npogaxe
3aCTPOCHHOTI0 3eMEIbHOTO YJacTKa C COXpaHEHHWEM 3a OTUYXIaTeJIeM IIpaBa COOCTBEHHOCTH Ha COOTBETCTBYIOIIINE
crpoenust (ct. 553 T'K).

ITo comepxkanuio oba paccMaTpWBaeMBbIX ITpaBa COBITANAIOT, Pa3M4asCh B OCHOBHOM JIUIIb CYOBEKTHBIM
coctaBoM. OHM IIPEIOCTABISIOT CBOUM CYOBEKTaM BO3MOXKHOCTH BJIAETh H MOJb30BATHCA 3¢MEIBHBIM YUYaCTKOM,
HaXOISIIMMCSI B MYOJMYHON COOCTBEHHOCTH, B IIpeieliaX, YCTAHOBJICHHBIX 3aKOHOMATEJIbCTBOM U aKTOM O
MPeIOCTaBICHUM TAKOTO y4acTKa, BKJII0Uasi BO3MOXXHOCTh BO3BEIEHHS Ha YIaCTKe 3MaHUM, COOPYXKEHUN U IPYTUX
00BEKTOB HEIBUXKMMOCTHU («MPaBO 3aCTPOiiKM» ). [Ipy 5TOM MMEHHO MOJIb30BaTE/ b, & HE COOCTBEHHUK 3€MEJbHOIO
yJacTKa, CTAHOBUTCA M COOCTBEHHHMKOM TaKuUX 00BEKTOB (M. 2 cT. 266, m. 2 ct. 269 I'K), ubo B ycnoBusix
TOCTIONICTBA TOCYHApPCTBEHHON COOCTBEHHOCTM Ha 3€MJII0 HE MOXET AeHCTBOBATh KIIACCMUYECKUU ITPUHIIUAT
superficies solo cedit («cTpoeHHMe ciemyeT 3a 3emiieil», T.e. BCerma MPUHAIICXKUT COOCTBEHHMKY 3e€METBHOTO
yuactka). C pa3BUTHEM 3€MEJbHON YacTHON COOCTBEHHOCTH 3TOT MPUHIIUII TakKXKe ITOCTeIICHHO HauyMHaeT
Bo3poxaaThkes (. 5. 1 ct. 1 3K).

B o6oux ciyyasix Terepb He OMYyCKaeTCs pacCHoOpsiKeHHe 3eMeJbHBIMU YJacTKaMu, 3a MUCKIIOYEHHEM
BO3MOXKXHOCTH TIepeaadyy 110 HACJEACTBY 3eMEJIbHOTO YJIacTKa, HAXOASIIErocs B TTOKM3HEHHOM HAcCJIeICTBEHHOM
BaageHuun (m. 2 ct. 21, m. 4 c1. 20 3K). PaHee cyOBeKTbl 3TUX MpaB ObLIM JUIIEHBI TOJbKO BO3MOXKHOCTEH
OTYYKICHMS TIPEHOCTABICHHBIX UM 3¢MEJIbHBIX YYAaCTKOB, HO MOIJIM COAaBaTh UX B apeHOy M B 0e3BO3ME3IHOE
cpouHoe mojb3oBaHue (1. 1 ct. 267, c1. 270 I'K). BMecTe ¢ TeM rpaxknaHe — Biafesiblbl U ITOJb30BATEIN TAKUX
3eMeIbHBIX YYACTKOB BIIpaBe IMPUOOPECTH UX B COOCTBEHHOCTD, IIPUYEM OAMH pa3 — OecruiaTHO (1. 5 ct. 20, 1m. 3
cT. 21 3K), uTo sAIBAsIETCSI OCOOBIM CITIOCOOOM MTPUBATU3ALMHI 3TOTO MYOJIMYHOTO UMYIIIECTBA.

IIpaBo 3acTpoilkm UYYXKOro 3eMeJBHOTO YydYacTKa (aHajor pHUMCKOTO CyIep@UIMs) 3aKioJaeTcs B
BO3MOXKHOCTH BO3BEICHUS Ha HEM 3IaHMi, COOPYKEHUI M IPYTUX OOBEKTOB HEMBUKMMOCTH, CTAHOBSIIIINXCST TIPHU
5TOM COOCTBEHHOCTBIO 3aCTpoMIIMKa. B TakoM Bue ITpaBo 3aCTPOMKM CYIIECTBOBAJIO Y HAC B YCJIOBUSIX HATMIMS
HUCKITIOUNTEIFHOI COOCTBEHHOCTH rocymapcerba Ha 3emutio o 1948 1. (ct. 71—-84 TK PCOCP 1922 1.).

TpagumoHHO ke CyrepdUIIniA OIpeaeIsieT TAKKe U CoIepKaHue IIpaB 3aCTPOUINMKA Ha BO3BSICHHBIN MM Ha
Jy>KOM 3eMEeJIbHOM yJacTKe OOBEKT HEABMKMMOCTH, IIOCKOJIBKY B OOBIYHOM ITPABOIOPSIAKE 3aCTPOMIINK JIUIIEH
BO3MOXHOCTM CTaTh COOCTBEHHUMKOM B cujy AeWCTBUSI mpuHLMMa superficies solo cedit. B Hacrosiiee BpeMsi
MpaBO 3aCTPOMKMU B KauyeCTBE CaMOCTOSITEJIbHOIO OrpaHMYEHHOIO BEIIHOIO IpaBa B HallleM 3aKOHOAATeJIbCTBE
OTCYTCTBYET, COCTaBJISAS JIUIIIb IIPAaBOMOYME HEKOTOPBIX APYTMX BELIHEBIX TIPAB', a MHOIIA JaXe OTOXIECTBIISETCS
CO «CTPOUTEIBHBIM CepBUTYTOM» (11. 3 cT. 64 I'pagocTponTeIbHOrO Komekca). B OymyiiemM oqHaKo BO3MOXHO U €ro
CaMOCTOSTEIbHOE Pa3BUTHE B CBSI3U C Pa3BUTHUEM 000POTA 3€MENTbHBIX Y4aCTKOBZ,

3. OrpanuyeHHble BellIHbIE NMPaBa
10 MCNOJIb30BAHUIO YYKUX KIJIbIX MOMEINEeHHiA

OrpaHuYeHHbIC BEIIHBIC TpaBa TOJB30BAHUS XUJIBIMU TTOMEIICHUSIMUA TI0 CYTH TIPEACTaBIISIOT COOOM
Pa3HOBUIHOCTH TaKxKe M3BECTHOTO €Ille PUMCKOMY MpaBy y3yGpyKra, T.e. BEIIIHOTO IIpaBa Ha MoJlydeHNe BEITON (B
TOM YKCJIE TUIOAO0B U JOXOMOB) OT UCITOIB30BAaHMSI YyKOi HEABIKUMOM BEILIN IIPY COXpaHEHUH ee cyocTaHuuu'. B
OTJIMYME OT CEpPBUTYTa Yy3y(PPyKT mpeaycMaTpuBacT O00S3aHHOCTb COOCTBEHHMKAa OOpEMEHEHHOW UM
HEIBIKMMOCTHU COBEPLIATH ONpe/e/ieHHbIe IeiCTBHA B MOJb3y YIpaBoMo4YeHHOro jauna (y3ydpykryapus), HarlpuMep
TIPENOCTABNIATh €My Bellb JIJIST UCTIOJb30BaHMsI, TIPOU3BOMUTD OTpeNeIeHHbIE BbIIaYM WIM BHITUIATH M T.1M. Kak
ocoboe BEIIHOEe MpPaBO Y3Yy(DPYKT HEU3BECTEH POCCHUIMCKOMY 3aKOHOAATEJIbCTBY, ITOKAa OrpaHWYMBIIEMYCS
3aKpeTuICHUEM ero OTIEIbHBIX pa3HOBUIHOCTEN IPUMEHUTEIBHO K KIJIBIM TTOMEIICHUSIM.

Bo-1iepBEIX, pedb UOCT O MpaBaxX WIEHOB C€MbH COOCTBEHHHKA KHJIOTO MOMeINeH s, TIPeIyCMOTPEHHBIX CT. 292
I'K. 3a maHHBIMM IpaxkJaHaMU 3aKOH IIPU3HAET <«IIpaBO IIOJb30BaHUS 3TUM IIOMELICHUEM Ha YCJIOBMSIX,
MPEIYCMOTPEHHBIX XKWIMIIIHBIM 3aKOHOIATEIbCTBOM». TakKuM 00pa3oM, YIAOBIECTBOPEHHE UMU CBOMX XKVMJIMIIHBIX
MMOTPeOHOCTE! He 3aBUCHUT OT BOJIM COOCTBEHHUKA XWibs. [Ipy 3TOM TaHHOE MPaBO MOJIb30BAHUSA COXPAHSIETCS 3a
HUMU ¥ TIPU TIepexojie TTpaBa COOCTBEHHOCTH Ha XWJIbe K APYTroMy JIMIY (Halmpumep, TIPU MTPOaaXke 3TOTO KUJIbS
KaK TIpeaMeTa 3ajora, rapaHTUPOBABIIETO OaHKY-CCyI0aTelio MoralieHre BEITAaHHOTO UM COOCTBEHHUKY KUJThST
kpenuta) (cp. m. 2 cT. 292 u 1. 1 ct. 558 T'K).

CiieoBaTeibHO, MPY OTYYXKACHMU IPAaXIAHUHOM-COOCTBEHHUKOM CBOETO XWUbsl 0€3 COMIACHS COBMECTHO



MMPOXMBAIOIINX C HUM WICHOB €r0 CEMbM OHM BIIpaBe ITPONOJIKATH IOJIB30BaHWE IMPEXHUM IMOMEIICHUEM Ha
3aKOHHOM OCHOBAHMH M HE MOTYT OBITh BBICEJICHBI M3 HETO IO TPeOOBAaHWIO HOBOTO COOCTBeHHMKA. bojee Toro,
IIpY HAJIMYUU B YKCJIE WICHOB CEMBM TaKOTO COOCTBEHHMKA HECOBEPIICHHOJECTHETO JIMIIA JII000e OTUYKICHHE
KWJIBST BOOOIIIE JOMYCKAETCsI TOJIBKO ¢ TIPEeABAPUTEILHOIO COTJIACHS OpraHa OIeKM U IMOMeIUTeNbCTBA (1. 4 CT. 292
I'K). 3akoH 3a€ech, 0 CYyTH, OrpaHMYMBaeT COOCTBEHHMKA HEABUXKMMOCTH B MpaBe PaclopsiKeHUsI €10,

Kpome cienoBaHust TaAKOTO «IIpaBa IIOJIb30BAaHUS KUJIbEM» 32 HEABUXKMMOCTBIO, XapaKTePHOI'O ISl BEILIHOTO
MpaBa, OHO 3alUINAETCS 3aKOHOM OT BCIKHX IOCSTATEIbCTB JIIOOBIX JIMII, BKJIIOYAsT M CaMOTO COOCTBEHHMKA
xwtoro moMmemenus (1. 3 cr. 292 I'K), a ero comep:xaHne MMIIEpaTUBHO OIPEACISICTCS KXUIUITHBIMI 3aKOHAMMU.
Bce 3TO He ocTaBisieT COMHEHMIT B €T0 BEIIHO-TIPaBOBOM XapakTepe. CriennrKy 3TOT0 MHCTUTYTA COCTABIISET
Terepb 00SI3aHHOCTh B3POCIBIX (IeeCITOCOOHBIX) WICHOB CEMBH TAKOTO COOCTBEHHUKA COJMAAPHO C HUM OTBEUYATh
3a BBIMIOJIHEHUE 00513aTEILCTB 110 MOJIb30BaHMIO XKUJIBIM ITOMEIIEHUEM, BKJTIOUasi 00s13aTeIbCTBA I10 €ro OIliaTe.

Bo-BTOpBIX, 3TO NMpaBO MOKU3HEHHOTO MOJb30OBAHHS XWJIBIM MOMEIIeHUEM (KUJIBIM IOMOM, €ro 4acThblo,
KBapTUPOW U T.II.) WM UHBIM OOBEKTOM HEIBMXKMMOCTM (3€MEJbHBIM Y4YyacTKOM, Aadyeil W T.d.), KOTOpoe
BO3HMKAeT y TpaxkAaH Ha OCHOBAaHWM JMOO JIOroBOpa KYIIM-TIPOAAXU HEABMKUMOCTH TIOJ YCJIOBHEM
MMOXU3HEHHOTO colepkaHus ¢ wxauBeHueM (1. 1 ct. 602 I'K), nmu6o B cuity 3aBelateibHOro oTKasa (1. 2 ¢t. 1137
I'K).

ConepxaHue TaHHOTO MpaBa OIPENCICHO 3aKOHOM, a HE IJOTOBOPOM WJIM 3aBelllaTeIbHBIM OTKa30M U
3aKJII0YAeTCSI B BO3MOXHOCTHM IIPOXHMBAaHUS B XWJIOM IOMEIIEHUM, INPUHAMIEXKAIeM IPYyroMy JHILy, T.e. B
OrpaHWYEHHOM  (ILICJICBOM) HCIIOJb30BAHWM YYXKOTO HEOBMXKMMOIO MMYIIIECTBA, MCKIIOYAIOIIEeM IS
YIIPaBOMOYEHHOTO JINIIa KaKWe-JIM00 BO3MOXHOCTU PACITOPSIKEHUs 3TUM MMYIIIECTBOM. DTO TIPaBO COXpaHSIETCS
3a yMNpPaBOMOYEHHBIMU JMIaMu (TIOJIb30BATEISIMU) HE3aBUCMMO OT BO3MOXHOW BIOCJEICTBUM CMEHBI
COOCTBEHHUKA HEIBMKMMOCTH U TTOJIB3yeTCs A0COTIOTHOM 3aIIUTOM, B TOM YKCJIe ¥ B OTHOIIEHNN COOCTBEHHUKA.
Cka3zaHHOE OTHOCHUTCS M K MPaBy MOXKH3HEHHOTO NMOJIb30BAHHS 3eMeJbHbIM YYACTKOM HJIM HHbIM (KPOME KHIJIOTO
ITOMEIIEHNST) 00bEKTOM HeIBIZKMMOCTH.

BmecTe ¢ TeM He cienyeT OTHOCUTH K OIpaHMYEHHBIM BEIIHBIM IIpaBaM HM IIPaBO YJICHA KWJIMIIIHOIO WIU
WHOTO MOTPEOUTEITHCKOTO KOOTepaThBa Ha KBApPTUPY, Jady YUIM MHOU OOBEKT HEABMKMMOCTH, TIPUHAIJICKAIITIA
KOOIIEpaTUBY 0 IMOJIHOM YIUIaThl TpaXXIaHWMHOM maeBoro B3Hoca (cp. m. 4 cr. 218 I'K)!, Hu nmpaBo HaHMMATEJIsI
KWIOTO TIOMEIIEHUS IO IOTOBOPY COIMAJBHOTO HaiiMa B JIOMaxX TOCYJApCTBEHHOIO WIM MYHMIIUIAIbLHOIO
KXUIUIIHOTO (oHaa?. B mepBoM ciiydae peub UICT HE O BEIIHBIX, & O KOPIIOPATUBHBIX OTHOIIEHUSIX, OCHOBAHHBIX
Ha YJIEHCTBE rpaXkJaHWHa-MalIKa B COOTBETCTBYIOIEM KoolepaTuBe. Bo BTopoM ciydae cieayeT ydyecTb, YTO
HBIHE ACHCTBYIOIIEE XUIUITHOE 3aKOHONATEICTBO YK€ HE TPEIOCTaBIsIeT HAaHUMATEJISIM TaKOTO KWJIbsl TOTO
IIIPOKOTO 00beMa ITPABOMOYMIT M CPEICTB MX 3aIMUTHI, KOTOPHIN OBUT y HUX paHee.

4. QO0ecneynTebHBIE BEHIHbIE npasa

Oco0y1o TpynIy orpaHMYEHHBIX BENTHBIX MIPAB COCTABJISIIOT BEIIHbBIE MpaBa, o0ecrieurBalole Hajiexaliee
WCTIOJTHEHUE 00513aTenbCcTB. K MX YMCiTy OTHOCSITCS 3aJI0T0BOE NMPABO 1 MPABO YAEePKAHUS.

O0BbeKTOM 000MX HAa3BaHHBIX IIPaB MOTYT SIBJISITbCS KaK HEABMXUMbIE, TaK U ABMXUMbIe Bellr (2 00bEKTOM
3aJlora — U HEKOTOPble MMYILECTBEHHBIE IIpaBa), a B UX COAEPKAHME BXOAMT BO3MOXHOCTh IPUHYIUTEIBHOMN
pealu3aly COOTBETCTBYIOIIMX BEIEC MOMUMO BOJIM MX COOCTBEHHHUKA, T.€. IPeKpallleHre caMOro OCHOBHOTO
BEIIIHOTO TIpaBa — MpaBa cOOCTBeHHOCTU. O6a 3THX 00CTOSTEILCTBA HE MMEIOT MECTa B OTHOIIEHUM APYTUX BUIOB
OrpaHMYEHHBIX BEIIHBIX IpaB. Ha3BaHHbIe 0COOEHHOCTM 3ajiora (M BechbMa OJIM3KOTO K HEMY WHCTUTYTa
yIep>KaHus1) oOyCIOBWIN JaBHWE, HO HE TpeKpallalomuecs 10 CUX TOp TeOPETUYECKUE CIIOPHI O €ro BEeIHO-
IPaBOBOI WK 00s13aTeIbCTBEHHO-IIPABOBOI IIpupoze!.

3ajorogepxaTesl0 IPUHAMIECKUT OIpPeIcIEeHHOE HEMOCPEICTBEHHO 3aKOHOM, a HE COIIAlllEHMEM CTOPOH
NPaBo yIOBJIETBOPEHHS CBOUX TPEOOBAHMII U3 CTOUMOCTH 3aJI02KEHHOTO MMYIIECTBA MPEUMYLIECTBEHHO Nepe] APYTHMH
kpeauTopamu (11. 1 c1. 334 I'K). D10 nmpaBo oOpeMeHsieT TpeaAMeT 3ajiora, Caeays 3a HUM BHE 3aBUCHMOCTU OT
CMEHBI ero COOCTBEHHMKA; 00JIee TOTro, OCTAIOIIMICI COOCTBEHHMKOM 3aJI0rofaTesIb 110 00IleMy IpaBIITy BIIPaBe
pacrnopszKaThes IPEMETOM 3ajiora TOJIBKO C coryacus 3ajoromepxatenst (m. 2 ct. 346 I'K). 3amoronepskarenb
BIIpaBe TakKe 3alllMIIaTh CBOE IIPABO OT BCSIKUX IIOCSraTebCTB JIIOOBIX JIMII, BKJIIOYAass M COOCTBEHHMKA-
3aJI0rofiaTesisi, OT KOTOPOIO 3aJOTOBBbIi KPEAUTOP IIPU OMpPEICIEHHBIX YCJIOBUSX BIIpaBe Aaxke UCTpPeOOBaTh
3aJ10KEHHOE UMYIIECTBO MU JOOMBAThCSA YCTpaHEHUS MPEISTCTBUI B OCYIIEeCTBIeHUU cBoux TpaB (cT. 347 I'K).
Bce 210 roBOpHUT O BENTHO-MPAaBOBOI MTPUPOJIE 3aJI0Ta.

OtMeyvast 3HaYUTEJIbHBIE OCOOCHHOCTH 3TOTO MHCTHUTYTA, CIIEAYeT MMETh B BUAY, YTO OCHOBHOE HA3HAYEHHE
3aJI0rOBOTO MPaBa, B OTJIMYME OT OPYTUX OTPAHMUYEHHBIX BEIIHBIX TIpaB, M3HAYAJIBLHO COCTOSIO HE B 00eCIIeYeHUM
JIOCTYITa K HMCIIOJIb30BAaHUIO UY:KOTO MMYIIECTBa, a B 00eclmedeHHH NMOTPeOHOCTH B KpeauTe, BO3BpAaT KOTOPOIO
rapaHTUPOBAH BellblO («peaybHblil» KpeaurT). Haue roBopsi, 3ajJor IO CaMOii CBOeil IpUpPOAE 3aBHCEl OT



OCHOBHOTO — 00s13aTeJIbCTBEHHOTO (KPEAUTHOTO) TTPaBOOTHOIIEHUSI, 00ecTieunBasl ero. B nanpHelem, oqHako,
MMOTPEOHOCT MMYIIIECTBEHHOTO 000pOTa PACIIMPYUIN 1IEJN CYIIECTBOBAaHUS 3aJIOTOBOTO IIpaBa, OTOPBaB €T0 OT
00513aTCILCTBCHHOTO OTHOIICHHWSI M CHEJIAaB CaMOCTOSITCIBHBIM WHCTUTYTOM ITyTEM BBEICHUS BO3MOXHOCTH
«abCTPaKTHOTO OOpEeMEHEHMsI HENBUXKMMOCTU, HE HaXOASIIETrocsi B 3aBUCUMOCTA OT 00513aTebCTBEHHOTO
TpeboBaHus»!. Hallle rpaskmaHcKoe MpaBo A0 CaMOro MOC/IEIHEr0 BpeMEHU He MPU3HABAIO TAKMX BO3MOKHOCTEM
Y TPAOULIMOHHO pacCMaTPUBAET 3aJI0T B CTPOTo 00eCIeUNTEIbHOM CMBICTE?.

Pazymeercs, moroBop 3ajora, oIo00HO TOTOBOPY KYIUTU-TIPOJAXKH, TIOPOKAAaeT He TOJIBKO BELTHbBIE, HO W PSIT
00S13aTCIBCTBCHHBIX OTHOIICHUM MEXIY 3aJIOTOHATeIeM-IODKHUKOM M 3aJI0TOIepsKaTeIeM-KpeaIuTOPOM
(HammpuMep, 00 YCJIOBUSIX WCIIOJB30BAaHMUS M XpaHEHUS 3aJ0XEHHOTO WMMYIIECTBA, €T0 CTpaxOBaHMSI W T.I.).
OmHako UX HAJIMUKME HE IIpeBpalllaeT caMO 3aJI0r0BOE IIPAaBO HU B «CMEIIIAHHOE», «BEITHO-00s13aTeIbCTBEHHOE»,
HU TeM 0oJjiee B YUCTO 00s3aTeJIbCTBEHHOE, KaK HEPEeIKO YTBEPXKIAeTCs B COBPEMEHHOIl OTEUEeCTBEHHOU Ju-
tepatype?. OHO OCTaeTcsl a0COMIOTHBIM BEIIHBIM MPABOM, BIIOJIHE OTBEYAIOIIMM BCEM OTMEUEHHBIM paHee
MMpU3HaKaM OTpPaHMYECHHBIX BEIIHBIX IpaB. TakKoi B3MJISIM Ha 3TO MPaBO OOIICTIPUHAT U B 3apyOeKHOM
€BPOIENCKON IMBUIIMCTUKE.

B30k K 3aj0Ty 110 CBOEH IOPUANIECKON MPUPOIe TaKOM CIIOCO0 00ecIiedeHMST HamjIeXKaIlero NCIIOTHeHUS
00513aTEe/IBCTB, KaK yAepXKaHHe BelId, CJICAyeMOM Iepemade HEMCIIPaBHOMY KOHTpAareHTy I0 JoroBopy (cT. 359
I'K). IIpaBa kpeaurTopa, yaep:KuBalollero y cedst Bellb JOJKHUKA 10 UCTIOJTHEHUS MOCIEIHUM COOTBETCTBYIOLINX
00s13aTeNIbCTB, aHAJOTMYHBI IpaBaMm 3ayorogepxareis (ct. 360 I'K). OHM Takke COXpaHSIIOTCSI IIPU CMEHe
COOCTBEHHMKA BEIIH (T.€. BKJIIOYAIOT B Ce0S1 «IIPaBO CIeIOBaHUS») U MOIEXXAaT aOCOMIOTHON MTPaBOBOMA 3alIUTE OT
BMeEIIIATEIbCTBA JIIOOBIX TPEThUX JIWII, BKJIIOYasi cOOCTBeHHMKA. [1oaTOMy M TMpaBo yaepKaHWs TPEACTaBIISIET
c060i1 OrpaHNUEHHOE BELTHOE TTPaBo’.

§ 3. IIpaBo x035iiCTBEHHOI0 BeJIeHUS
U NIPaBO ONEPATUBHOIO YNPABJIECHUS

1. OcoGeHHOCTH OrpaHNYEHHBIX BEIHBIX MPAB I0PHANYECKHX JIHIL
HA X034iiCTBOBAHME C MMYLIIECTBOM COOCTBEHHMKA

K BeIIHBIM TIpaBaM IOPUANYECKUX JIUII Ha XO3SHCTBOBaHUE C MMYIIIECTBOM COOCTBEHHHMKA OTHOCSTCS MpPaBo
XO03iiCTBEHHOTO BeJIEHHS 1 MPABO ONIEPATHBHOTO YNPABJIEHHS, KOTOPHIC BEIPAXKAIOT CIIEIU(PUKY POCCUICKOTO Tpax-
JTAHCKOTO TIpaBa M HE WMEIOT aHaJoroB B pa3BUTHIX MpaBomopsakax. Iloka oHM, OZHAKO, BechMa
pacIpocTpaHeHbl, MO0 XapaKTEpU3YIOT UMMYILIECTBEHHYIO O00COOJEHHOCTh YHMTAPHBIX MPEANPUITUIA U
VUpPEXIEHUH — JTOCTAaTOYHO 4YacTO BCTpEYalolIMXCSl BUAOB IOpUAMYECKMX Jull. BMecre ¢ Tem mpaBa Xxo-
3SIMCTBEHHOIO BEICHMSI U OIEPAaTUBHOIO YMPABICHUS HACTOJIBKO CBOEOOpasHbI, YTO MMEIOTCS TOCTaTOUYHO
Cepbe3Hble COMHEHHUS B UX BELIHO-NPABOBOW MpPUPOJE, YTO OOYCIOBIMBAET HEOOXOAMMOCTb MX OCOOOro
paccMOTpeHUs.

CyOBeKTHl OOBIYHBIX OTPaHWUYEHHBIX BEIIHBIX IPAaB — TpaXIaHe W IOpUINYECKHE JINIA, a B HEKOTOPBIX
CIyJasix M ITyOJIMYHO-TIpaBOBEIE 00pa30BaHUS — OJHOBPEMEHHO SIBJISTIOTCSI COOCTBEHHHKAMH CBOET0 MMYIIECTBA,
100 HEBO3MOXHO yJYacCTBOBaTb B I'PaXAAaHCKMX ITPABOOTHOIIEHMSIX TOJHKO Ha OCHOBE HMCIIOJb30BAaHMSI UYXKOTO
umyiiectBa. CyObeKTaMM IIpaB XO3SIMICTBEHHOTO BEACHMSI M OIEePaTUBHOIO YIIPaBJIECHHUS MOIYT OBITh HE JIOObIC
CyOBEKThI IPaXKIAHCKOTO IIpaBa, a TOJbKO IOpUANYEcKHe JUIa B GopMe YHUTAPHBIX NpeanpusATUHii u GUHAHCHPYEMBIX
coocrBeHHUKOM Yyupexnaenuii (ct. 113—115 u 120 T'K), kxoropble HM TNpU KaKUX YCJIOBHMSIX He CTAHOBATCS
cOo0CTBEHHHKAMH CBOero mMmyiecTBa. CiieoBaTelIbHO, 3TH IIpaBa MPU3BaHBI 0(POPMUTE UMYIIICCTBEHHYIO 0a3y I
CaMOCTOSITEJIBHOTO YJaCTHS B TPAXKIAaHCKNUX IIPABOOTHOIICHMSIX IOPUANIECKIX JINI] — HECOOCTBEHHMKOB, UTO HE-
BO3MOXKHO B OOBITHOM, KJIACCHYECKOM MMYIIIECTBEHHOM 000pOTe.

I[Ipm 3TOM COOCTBeHHUKHM (IJIABHBIM OOpa3oM ITyOJIMYHO-IIPABOBBIE OOpa30BaHUS) IO CYTH JIMIIAIOTCS
BO3MOXHOCTE HEIOCPENCTBEHHO MCII0Ib30BaTh CBOE MMYIIECTBO, pacmpeleieHHOe WMU MEXIY TaKUMM
IOPUANYECKUMU JTULIAaMU (B UX HEMOCPEACTBEHHOM O0JafaHuU B COOTBETCTBUU € M. 4 ¢T. 214 u . 3 ct1. 215 TK
OoCTaeTcsl JUIlb HepacnpeaeJeHHOe MMYIIECTBO COOTBETCTBYIOLIEH Ka3Hbl). OHM He BIpaBe HU BIAAeTh, HU
ITOJTB30BATHCA TAKMM MMYIIIECTBOM M MOTYT JIMIIb JaBaTh WM HE JaBaTh COIVIACHE HAa COBEPIICHUE CO3MAHHBIMH
UMW IOpUINYECKUMHU JIMLAMU CAEJIOK MO €ro OTYYKAEHMIO, T.€. MO0 CYTHU — KOHTPOJMPOBATh OCYIIECTBIECHUE
IIPaBOMOYMST PACITOPSIKEHUS.

MHaue roBoOpsl, HadeleHWE UMMYIIECTBOM YHUTApPHBIX MPEINPUSATHR M YIpEeXICHWH Ha IIpaBax
XO3SMCTBEHHOIO BEACHMSI U OINEPATUBHOIO YMNPABICHUS €CTh CHOCO0 OCYIIEeCTBIEHHS NMpPaBa COOCTBEHHOCTH,
MpeXae BCEro Ui IyOJMYHO-IIPABOBLIX OOpa3oBaHMi!, HO HUKAK He opumpdeckas (GopMa 3KOHOMUYECKU



HEOOXOJMMOT0 YYacTHsI OHOTO JIUIIA B TIpaBe COOCTBEHHOCTH JAPYroro (YTO BBICTYITAET IJIABHOM MPEATIOCHUTKON
CYLLIECTBOBAHUS CAMOM KATETOPUM OrPAHUYECHHbBIX BEIIHBIX IIPAB).

Hakonel, mx OOBEKTOM SBISIIOTCSI HE OOBIYHBIC HEABIDKMMBIC BEIIM, a HMYIIECTBEHHbIE KOMILIEKCHI,
BKJIIOYAIOIIME B CBOI COCTaB U ABMXXMMOE MMYIIECTBO, B TOM YMCIIe OIpedeIeHHOE POIOBBIMU MPU3HAKAMU, U
IpaBa ¥ OOSI3aHHOCTH, KOTOPHIE HE MOIYT OBbITh OOBbEKTAMM BEILIHBIX IpaB (IpUYEM U CAMHU 3TU KOMILICKCHI B
LIEJIOM HE BCerga MpeACTaBiIsioT co00i HeaABMKMUMOCTD! ). [IpuMedaTebHO, YTO 3eMeNIbHbIC YIaCTKU — TJIaBHBIA
BUI HEIBIDKMMOCTM — W3 TOCYIapCTBEHHOM W MYHUIIWIIAIBHON COOCTBEHHOCTH TMPEHOCTABISIOTCS TaKUM
IOPUINYECKUM JIMIIAM HE B XO3SMCTBEHHOE BEACHWE WJIM B OIlepaTMBHOE yIIpaBiieHHEe (00 TaKwe TUTYJIBI Ha
3eMJTIO 3aKOHY HEM3BECTHBI), a Ha ellle OMHOM MCKYCCTBEHHO CO3IaHHOM JUISI 9TOIO BELLHOM IPaBe — MpaBe HOCTOSHHOIO
(0eccpounoro) noub3osanm (1. 1 ct. 268 T'K; m. 1 cT. 20 3K).

IlepeuyncieHHble OCOOCHHOCTM 3aCTaBISIIOT  YCOMHMUTBCS B OOOCHOBAaHHOCTH TPAIMLIMOHHOIO IS
OTEUYECTBEHHOI'O TPaXKIaHCKOTO IpaBa BKJIIOUEHMS IIpaB XO3sIMCTBEHHOIO BEICHKS 1 OIEPAaTUBHOIO YIIPaBJICHUS B
IPYIIIYy OrpaHWYEHHBIX BEIIHBIX IMpaB. HeoOXoamMo Takke HAaIlOMHMTh, YTO MOSIBJIEHWE 3TMX BELIHBIX IIPaB B
OTEUECTBEHHOM TIPABOTIOPSIIKE CBS3aHO C CYIIECTBOBAHMEM ILJIAHOBO-PETYIUPYEMOM, OTrOCyIapCTBIEHHOU
SKOHOMUKH. B Helt rocymapcTBo KakK COOCTBEHHHMK OCHOBHOM MAacChHl MMYIIECTB, OYIydYW HE B COCTOSTHUM
HEMOCPEICTBEHHO XO3SiCTBOBATh C IMPUHAMIEXKAIIMMHU eMy O0beKTaMM U OJHOBPEMEHHO He XeJjas yTpaTUTh Ha
HUX TIpaBO COOCTBEHHOCTH, OOBEKTMBHO OBUIO BBIHYXXIEHO BBINTYCKaTb B WMYIIECTBEHHBII 000pOT
«CaMOCTOSITEJIbHBIC» IOPUIMYECKUE JUIA — <«IPEANPUATUS» U «YIPEXKICHUST», 3aKPeIlIsis 32 HUMU CBOE HUMY-
IIECTBO Ha HEKOEM «OTPaHUYCHHOM BEIITHOM IIPABE».

IIpu 3TOM TAaKOBBIM OHO CTaJIO JIMILb B KOAM(PUKALMN IPaXKIaHCKOIO 3aKOHOAATEAbCTBA 60-X IT. MPOILIOro
BeKa (0 3TOr0 MOMEHTA 3aKOHOMIATEILCTBO BOOOIIEe TIPSIMO He TIPM3HABAJIO 3a TOTAAIIHUMU TOCYNapCTBEHHBIMU
MPEANPUITUSIMU KaKHUX-JIMOO IMpaB Ha rOCyIapCTBEHHOe MMyllecTBO). B OcHOBax IpaxKJaHCKOIO 3aKOHOA-
tenbcetBa 1961 1. 1 B 'K PCOCP 1964 r. 3T0 1paBo CTalo UMEHOBAThCS «IIPAaBOM OIIEPATUBHOIO YIIpaBJICHUsI», a
BIOCJIEICTBUU (B 3aKOHaX 0 coocTBeHHOCTH 1990 r.) OBLIO pa3aeieHo Ha 0oJiee IIUPOKOE O COACPKAHUIO «IIPaBO
ITOJTHOTO XO3SICTBEHHOTO BEIEHMS», IIPeAHA3HAYCHHOE /IS TIPOU3BOICTBEHHBIX «IIPEANIPUSATUI», U OoJIee y3Koe
«IIpaBO OMNEPATUBHOTO YIPABJIEHUS», TIPeIHAa3HAYeHHOE )T TOCOIOMKETHBIX U aHAJIOTUYHBIX UM «YIPEXIESHUIN».

B ycnoBusax pa3BUTHSI PIHOYHBIX OTHOIICHW W ITOSIBJICHMS YaCTHOTO CEKTOpa SKOHOMUKM IOPUINYECKUE
KOHCTPYKIIMY TAKUX OTPAHWMUCHHBIX «BEITHBIX» IIPaB, KaK U MX CYyObEKTOB-HECOOCTBEHHUKOB, OOHAPYXIIN CBOU
O4YEBUIHbIE CIA00CTM M HEOOCTATKU, CKPBIThIE MPEXKHUMU YCIOBUSIMHU XO3sicTBOBaHMSI. OOUH M3 OCHOBHBIX
HEJIOCTATKOB COCTOMT B 3HAYMTEIbHBIX BO3MOXHOCTSIX 3/10yNOTPeOIeHUs] TAKUMM IOPUIMYSCKUMU JTULaMu (a
TOYHEE TOBOPSI, UX OpraHaMu) MPeAOCTaBIEHHON UM COOCTBEHHUKOM 9KOHOMUUYECKON CBOOOIOM, UCITOIb3yeMOI
OTHIONb HE B MHTepecax COOCTBEHHMKA M JaXe He B MHTEpecax TaKOM OpraHu3alvu, a ¢ ILeJblo Tepeaadu
AMYIIECTBa COOCTBEHHWKA B YACTHBIM CEKTOP Ha YOBITOUHBIX JUISI COOCTBEHHWKA yCJIOBMSIX. I103TOMy 00a 3THX
BEIIIHEIX ITpaBa ObLIM 3HAYUTEILHO CYKEHBI IT0 CPAaBHEHHIO CO CBOMMM IIPOTOTUIIAMU, 3aKPEILISIBITMMUCS paHee B
3aKOHAaX O COOCTBEHHOCTM. Takoi Ioaxod ObUI BbI3BAaH HEOOXOOMMOCTbIO 00jiee CTPOroro KOHTPOJIS
COOCTBEHHHUKA, IIPEXIEe BCEro IMyOJIMYHOIrO, 3a LieJeHAINpPaBICHHBIM XapaKTEPOM AESITEeIbHOCTU CO3JAHHBIX UM
IOPUANYECKUX JIUL — HECOOCTBEHHUKOB.

B 1ienoM Xe coxpaHeHHME Ha3BaHHBIX BEIIHBIX IPaB CBUAETEJIbCTBYET O MEPEXOJHOM XapaKTepe Hallero
HMMYIIIECTBEHHOTO 00OpOTa, B CBOIO OYepelb OOYCIOBICHHOM IIEPEXOAHBIM XapaKTEepPOM CaMOil 3KOHOMUKMU,
KOTOpast HeU30eXKHO, HO BpeMEHHO U B MOIU(UITMPOBAHHOM BUIE COXpaHSET OIpeAeIeHHbIEC 3JIeMEHTHI TIpeKHEN
XO3SICTBEHHOM cHCTeMBl. K UMCIIy TakmxX 3JIeMEHTOB OTHOCSITCS W IIpaBa XO3SIMCTBEHHOTO BEICHUS U
OITepaTUBHOTO YIIPABIICHUS.

2. Xo3siCTBEHHOE BeIEHHE U ONEPATHBHOE YIpPaB/IeHHE
KaK 0c00ble HMYIIECTBEHHBIE IPABa

[IpaBo X03SIICTBEHHOTO BEACHUS U IIPABO OIIEPATUBHOTIO YIIPABICHUS SIBJISIIOTCS] MPOU3BOAHBIMH, 3aBHCHMbIMHA
OT TIpaB COOCTBEHHMKAa M HE MOIYT CYIIECTBOBaTb B OTPBhIBE OT O3TOIO0 OCHOBHOIO IpaBa. JlaHHBIM
00CTOSITEILCTBOM OTpeesisieTcss Ux opuandeckas crenngrka. CyobeKTaMu TpaB XO3SMCTBEHHOTO BeACHUS U
OIEPATUBHOTO YITPaBJICHUSI MOTYT OBITh TOJIbKO IOpUIMYECKHE JIMIA 1 TIPUTOM He JII00bIe, a JINIIb CYIIEeCTBYIOIINE
B CIIELMATEHBIX OPraHN3alMOHHO-TTPABOBBIX (POPMaX — YHUTAPHBIE NPEANPUATHS ¥ YIPEKICHUs ' .

XapakTep AeSTeIbHOCTH CYOBEKTOB IIpaB XO3SIHCTBEHHOTO BEACHUS W OINEPaTMBHOTO YIPaBICHUS
TIpEOTIpeNeIsieT U pa3jinuvs B COAEPXKaHUU M 00beMe MPAaBOMOYMII, KOTOpbIe MX 00JamaTeiv IOJydaloT OT
COOCTBEeHHMKAa Ha 3aKpeIUIeHHOE 3a HMMH MMYIIecTBO. IIpaBo XO3SMCTBEHHOTO BeIeHWS, IPWHAUICKAIIee
MPENPUITUIO KaK KOMMEPYECKOM OpraHM3ali, B CHJIy 3TOTO SIBIISICTCS 0Oojiee MHMPOKHAM, HEXEIW IIPaBO
OIIepaTUBHOIO YIIPABJICHMS, KOTOPOEe MOXET MPUHAICXKATh IM0O HEKOMMEPIYECKUM T10 XapaKTepy ACSTEIbHOCTA



YUPEXICHUSM, OO Ka3eHHBIM TPEANPUSATUSIM, B OrpaHUYEHHON Mepe YJYacTBYIOIIMM B WMYIIECTBEHHOM
obopore.

O0BbeKTaMU ITUX TIPAB SIBIISTIOTCST HMYNIECTBEHHbIE KOMILIEKChI, 3aKPETIJICHHBIE Ha OalaHCe COOTBETCTBYIOIINAX
IOPUINYECKMX JIUI (M OCTalolIuecss oObeKTaMU TIpaBa COOCTBEHHOCTH MX yUpeauTeseil). 3aKOH CITeIIrajbHO
OrOBapMBAET, UTO PE3YJbTaThl XO3SMCTBEHHOIO WCIIOJIb30BAHUSI MMYILIECTBA, HAXOASUIETOCS! B XO3SMCTBEHHOM
BEIEHUM WJIA B OIEPATUBHOM YIIPABJIEHUU, B BUIE IUIOAOB, IMPOLYKLMUA U [JOXONOB, BKJIIOYAas MMYLIECTBO,
MPUOOPETEHHOE YHUTAPHBIM MPEINPUATHEM WIIA YIPEKIASHUEM T10 JOTOBOpaM WMJIM MWHBIM OCHOBAaHMSIM, ITOCTY-
MMal0T COOTBETCTBEHHO B XO3SMCTBEHHOE BEACHWE WJIM B OIMEPAaTMBHOE YIpaBJIeHWE MPENNPUATAS WA yU-
pexnenus (1. 2 cr. 299 I'K). M3 aTtoro npsiMo BBITEKAET, YTO JAaHHOE MMYIIECTBO CTAHOBUTCS OOBEKTOM IpaBa
COOCTBEHHOCTH YYpeAuTeNeil TPEANpUsATAIl M YUpeXIeHWI, a He caMuX ITUX lopuanyeckux jauil. Benb
MMYILIECTBEHHOU 0a30ii AJIs1 UX MOSIBICHUSI CTAHOBUTCSI UMYIIECTBO COOCTBEHHUKA-YUPEIUTENSI, HAXOIsIIeecs y
MPEANTPUATHS VTN YIPEXKIESHUSI Ha «OTPaHNYEHHOM BELIIHOM» TIpaBe.

CrenoBatebHO, NPEANPUSTAE WIN YUYPEXKACHUE HU MPU KAaKUX YCIOBUSX HE MOXET CTAaThb CYyOBEKTOM IMpaBa
COOCTBEHHOCTH, UTO JIMIIAET BCSIKOW MOYBBI PACCYKAEHUS O BO3MOXHOCTU TIOSIBJIEHUsI «IIpaBa COOCTBEHHOCTH
TPYIOBBIX KOJIJIEKTMBOB», «IIpaBa COOCTBEHHOCTM PAOOTHUKOB» WJIM MX <«KOJUIEKTUBHOW COOCTBEHHOCTH» Ha
KaKylo Obl TO HUA OBUIO YaCTh MMYIIIECTBA TIPEATIPUSTUS WU YIPEKACHUS, BKIIIoUast (DOHIBI yUYaCTUST B TIPUOBLISIX
(«(oHIBI 5KOHOMUYECKOTO CTUMYIMPOBAaHUSI») WIN BEIlM, MTOJAPEHHBIC YUPEXKICHUIO YACTHBIM COOCTBEHHUKOM.
Bce aT0 nmyltecTBo ocraercs (MJIM CTAHOBUTCST) OOBEKTOM ITpaBa COOCTBEHHOCTH yUpeauTes!.

ITpaBo X03sTICTBEHHOTO BEACHUS MJIM OTIEPATUBHOTO YIIPaBJIeHUSI Ha UMYIIECTBO COOCTBEHHMKA BO3HUKAET y
TIPEATIPUSITUS WU YUPEXKICHUS C MOMEHTa (haKTUIECKOl Tepeaud UM 3TOTO UMYIIECTBA, ECITM MHOE HE YCTAaHOB-
JIEHO 3aKOHOM, WHBIM TIPABOBBIM aKTOM WJIM pellieHreM camoro cobctBeHHuka (1. 1 ct. 299 I'K). Takum mo-
MEHTOM MOXHO CUMTATh AATy yTBEPXKIAEHUS OajlaHca MPEANPUSTUAS WU TMOCTYIUICHUS MMYIIECTBA MO CMETE.
BaxHOCTh 3TOr0 MOMEHTa CBsI3aHa C TeM, YTO HAaYWHAasl C HEro Ha MPEANpPUsITUE WIM YUPEXIEHUE MepexXonsT
00S13aHHOCTU IO COXPAHHOCTU COOTBETCTBYIOIIETO UMYIIECTBA, 3aKPETUIEHHOTO 332 HUMU COOCTBEHHUKOM, U OHU
BIIpaBe 1 00sI3aHbl PACCYMTHIBATHCS 3TUM MMYIIECTBOM IO 00s13aTeIbCTBaM Iepel CBOMMU KPeIuTOpaMu, TOTaa
KaK YYpemuTeTb-COOCTBEHHUK IO OOIeMy TMpaBWJy YXe He OTBeYaeT ITUM WMYIIECTBOM Tiepel CBOMMU
KpEeIUTOpaMH.

IIpekpamenne Ha3BaHHBIX TMpPaB TPOUCXOAUT HE TOJBKO TI0 OOIIMM OCHOBAHUSM TPEKPAIICHUS
COOTBETCTBYIOIINX MPABOOTHOIIEHWI, HO W B CIydyasx NPaBOMEPHOTO M3bATHSA MMYIIECTBA COOCTBEHHHKOM (IO
OCHOBaHMSIM, JOITyCKaeMbIM 3aKOHOM). BaxxHo, 4yTo B cooTBeTcTBUM C II. 3 cT. 299 'K B KauecTBe TaKuxX OOIIMX
OCHOBaHMI Ha3BaHbl OCHOBAaHUSI MpPEKpalleHUs TMpaBa COOCTBEHHOCTH. DTO O3HAYaeT, YTO U3bATHE NAHHOTO
MMYIIIECTBa MOMHMO BOJIM CAMMX NpPeANPUATHIA M yIPeXKIeHHil JOITyCTUMO JIUIITh B TOM Xe TOPSIIKE U TIPU TeX XKe
YCJIOBUSIX, YTO U U3BSITHUE UMYLIECTBA ¥ cOOCTBEHHUKOB (CT. 235 I'K). MckitoueHus u3 3TOro mpaBuWjia COCTaB-
JITIOT T€ CJIydyau, KOTOPBIE OTPaKaloT OTPAaHMYEHHBIN XapaKTep MpaB Ha3BaHHBIX CyObeKTOB. Hampumep, oHu He
BIIpaBe IIpeKpalliaTb CBOM MPABOMOYMS IyTeM OTKa3a OT IpaB Ha MMYIIECTBO B MOPSAKE, MPEIyCMOTPEHHOM
cT. 236 'K, 160 3T0 HapyIIaeT IMpaBo COOCTBEHHOCTH Ha JaHHOE MMYILIECTBO UX YUPEIUTEIS.

3. TIlpaBo X03siiCTBEHHOr0 BeIeHHS

B cooTrBeTcTBUM co cT. 294 'K

npaso xo03siCHMEEHH020 6e0eHUA — M0 NPAGO 20CYOAPCHIEGEHHO20 UAU MYHUUUNAALHO20 YHUNAPHOZ0 NPEONPUsMUsL
61adembp, NOAL306AMBCA U PACHOPANCAMBCA UMYUWECNEOM NYOAUHHO20 COOCMEEHHUKA 6 Npedeaax, YCIaHO0GACHHbIX
3AKOHOM UAU UHBIMU NPABOGLIMU AKMAMIU.

[Ipy 5TOM MMYIIECTBO HAHHOTO IPEAIIPULITHUS IO MPSIMOMY YKAa3aHUIO 3aKOHA ILIEIMKOM IIPHHAIJICKUT €T0
COOCTBeHHUKY-yupenuTeno (1. 4 c1. 214, m. 3 c1. 215 I'K) 1 He meauTcs HU B KaKOH-IM00 9acTH, HA TeM OoJee
ITOJIHOCTBIO HA «Ila» WIKM «I0JM» €ro pabOTHUKOB MM <«TPYIOBOIO KOJUIEKTHBa»!. DTO 00CTOSTENLCTBO IOMI-
YEPKUBAET U TEPMUH «YHUTAPHOE», T.€. €AMHOE (€AUHBIIA UMYILIECTBEHHbI KOMIUIEKC).

Cy0BeKTaMH 3TOTO TIpaBa MOTYT OBITH TOJBKO roCyIapCTBeHHbIE WM MyHHIUNAIbHbBIE YHUTAPHBIE TPEINPHSITHS
(HO He Ka3eHHBIEC MPEAIPUITHSI, o0JagalolIre Ha 3aKpeIIeHHOEe 3a HUMU HMMYIIIECTBO IIPAaBOM OIEPAaTUBHOIO
yrnpasieHus1). OObEeKTOM TaHHOTO MpaBa SBJISeTCS UMyIIeCTBeHHbI kKoMmIuieke (cT. 132 I'K), Haxonsiuiicsa Ha
GaJlaHCe MPEANPUITHUS KaK CAMOCTOSTEIbHOIO OPUINISCKOrO JIUIIA.

ITocKONMBKY MMYIIECTBO, IepeJaBacMoe YHHTApPHOMY TPEAIPUSITHIO Ha IIpaBe XO3SIMCTBEHHOTO BEICHMS,
BBIOBIBAET U3 (PAKTUIECKOTO 00IaTaHNs COOCTBEHHUKA-YIPEIUTENS U 3aUMCIsIeTcs Ha GajaHC NPeaIpusI TS, caM
COOCTBEHHUK VK€ HE MOXET OCYIISCTBISITP B OTHOIICHWHM 3TOTO WMMYVIIECTBA MPaBOMOYMS BIIAICHUS W
MMOJIb30BaHMSI, a B OIPEIOCICHHON Mepe — U IIpaBOMoOYre pacropstkeHus. ClemyeT yYWTBIBaTh U TO, UTO



WMYIIECTBOM, HaXOASIIMMCS Y MPENNpUsITU Ha MpaBe XO3IWCTBEHHOTO BENEHUS, OHW OTBEYAIOT MO CBOUM
COOCTBEHHBIM JOJITAaM M HE OTBEYAIOT 110 00SI3aTeIbCTBAM CO3IABIIEIO MX COOCTBEHHMKA, IIOCKOJIBKY OHO CTaHO-
BUTCSI «pacmlpeeJeHHbIM» TOCYTapCTBCHHBIM WM MYHUIIMITAJBEHBIM UMyIIecTBOM. [1o3TOMy COOCTBEHHUK —
YUpeauTeNb MpeanpusITUs (YIIOJHOMOUYCHHBIM UM OpraH) HU IPU KaKUX YCJIOBHUSX He BIPaBe H3bIMATH WJIH HMHBIM
00pa3oM pacnopsKaTbC HMMYIIECTBOM (MJIM KaKOi-TMOO 4YacTbl0 MMYILIECTBA) YHMTAPHOIO IIPEANIPUSITUS,
HaXOISIIMMCSI y HEro Ha IpaBe XO3SWCTBEHHOIO BeACHMS, IIOKa 3TO IpeANpHUsTHE CYIIEeCTBYET KakK
CaMOCTOSITEeJIbHOE IOPUANYECKOE JIULIO.

B oTHomeHMM mnepenaHHOro MPEANPUITUIO HMYIIECTBA COOCTBEHHUK-YUYPEAUTEIb COXPaHSIET JIUIIb
OTIE/IbHBIE TIPABOMOYHSI, TIPSIMO TpeAycMOTpeHHbIe 3aKoHOM (11. 1 cT. 295 T'K). OH BripaBe:

e BO-IIEPBBIX, CO3aTh TAKOE YHHTAPHOE NMpeANpUsATHE — HECOOCTBEHHMKA (BKIIIOYasi ONpeae/IieHre TIpeMeTa U 1ieJiei ero

NEeSATEIbHOCTH, T.e. 00beMa IPaBOCIIOCOOHOCTH, YTBEPKICHIE YCTaBa U Ha3HAYeHKE TUPEKTOPa);

e BO-BTODBIX, PEOPraHM30BATh M JIMKBHAMPOBATb €ro (TOJBKO B 9TOM CUTyallMd MONYCKAETCS W3bATHE U
nepepacnpeaci€cHue nepeaaHHoro COOCTBEHHUKOM OpeaArnpuATUIO UMYLIECTBA 0e3 coracus IOCJIIEAHETO0, HO, pazyMe-
eTcsl, ¢ COOJTI0ICHUEM TTPaB U UHTEPECOB €r0 KPEAUTOPOB);

e B-TPETbUX, OCYHIECTB/ISATH KOHTPOJIb 32 WCIIOJb30BAHMEM [0 HA3HAYEHUIO M COXPAHHOCTBIO IPMHAIJIEKAIIETO
NpEeAINpruATUIO UMYIIECTBA (B YaCTHOCTU, MPOBEACHUE IEPUOINYCCKUX IMTPOBEPOK €TI0 IIefITCIIbHOCTI/I);

® B-YCTBCPTHIX, NOJY4ATh 4aCTh l'[pl/lﬁblﬂl/l OT MCITIOJIb30BaHUA NIEPEAAHHOTO IIPEANIPUATUIO UMYILIECTBA.

Bmecte ¢ TeM Temepb HEBO3MOXHO, KaK paHee, TOBOPUTh O IIOJHOM CaMOCTOSITEIbHOCTU M CBOOOIE
YHUTApHOTO MPEANpPUITUS 3a MpeaegaMyu IEepeYrCIeHHBIX MPaBOMOYMIA M BO3MOXHOCTEN COOCTBEHHHKA-
yupeautens. bosiee TOro, ocyniecTBiaeHNe MPUHALIEKAIIUX €My TTPABOMOYUIA MOXET OBITh I0NMOJHUTEIbHO Orpa-
HIYEHO CITeIIMAIbHBIM 3aKOHOM, MHBIMU TIPABOBBIMU aKTaMM (T.e. yKazamu I1pesuaenta PO u mocTaHOBICHUSIMUI
denepanbHoro IlpaBUTENBCTBA) M YCTABOM KOHKPETHOTO IIPEIIIPHSITHS.

W3 npaBomMouns pacIopsoKeHUsI B COOTBETCTBHM € I1. 2 ¢T. 295 'K m3bsita BO3BMOXHOCTh CAMOCTOSITEIBHOTO
pacnopsiKeHUs HeIBUXKMMOCTbIO, a TaKXe COBEPIICHUS HEKOTOPBIX CHEJIOK Oe3 MpeaBapuTebHOTO COIJIACHS
coocrBeHHuKa (11. 2 1 4 cT. 18 3akoHa o npeanpuATUsax). [Ipu 3TOM CBOMM MMYIIIECTBOM YHUTAPHOE TIPEITIPUSITIE
BOOOIIIE MOXET PACIIOPSKATHCS TOJIBKO B Mpeenax, He JUIIAIOMMX €r0 BO3MOKHOCTH OCYIIECTBJIATh CBOK) YCTABHYIO
(OCHOBHYI0) AeATebHOCTD (1. 3 cT. 18 3aKoHa 0 MpeAnpUsATUSIX).

[TpaBo XO3SIAICTBEHHOTO BEACHUS COXPAHSIETCS MPU TIepeJavye TOCYNapCTBEHHOTO WM MYHMIUIIAIBHOTO
MIPEIIIPUSITUS OT OTHOTO MyONMMIHOro cobcTtBeHHMKa K mpyromy (. 1 crt. 300 T'K; m. 4 cr. 11 3akoHa o
MPEANPUITUSIX), YTO TOBOPUT O HAJMYMKU B €r0 COCTaBE <«MPABOMOYMS CJIEIOBAHHSA», XapaKTePHOIO IJis Or-
pPaHUYEHHBIX BEIIHbIX ITPaB.

4. TlIpaBo omepaTUBHOIO yNpaBJeHHS
B cootBeTcTBUM c 11. 1 ¢T. 296 TK

npaso onepamueHo20 YNpagAeHuUs — 3MO NPAGO YUPEHCOeHUsT UAU KA3eHHO20 npeonpusmus 64adems,
H04b306AMBCS U PACNOPANCAMBCA 3AKPENACHHbIM 34 HUM UMYUIECHIBOM COOCMBEHHUKA 6 npedeaax, YCmaHOGAeHHbIX
3AKOHOM, 8 COOMGENCMGU C UeAIMU €20 0esAMeAbHOCU, 3a0aHUAMU COOCIEEHHUKA U HA3HAYEeHUeM UMYULeCnEd.

Cy0beKTaMu TaHHOTO IpaBa MOTYT ObITh KaK YHUTapHbIe (Ka3eHHbIE) MPeINPUATHSA, OTHOCIIINECS K KaTeropuu
KOMMEpPUECKUX OpraHuzanmii!, Tak W (QUHAHCUPYeMble COOCTBEHHHUKAMU YUYpPEXKIAEHHsI, OTHOCAINMECS K
HeKOMMepYecKUM opranm3anmsiM. CyOBeKTOB IIpaBa OIIEpAaTHUBHOIO VIIPABICHMSI CO3MacT COOCTBEHHUK-
yYpEeauTeIlb, ONpPeaesiss 00beM MX IIPAaBOCIOCOOHOCTH, YTBEPKAAs UX YUpEAUTEIbHbIC TOKYMEHThI M Ha3Haydas UX
pykoBomuTeneil. [Ipu 3ToM He HOMyCcKaeTCs «COyUpeanTeIbCTBOY, T.€. CO3MaHNE TAKNX IOPUINISCKUX JINI] 3 CUET
HMMYIIECTBa HECKOJBbKUX COOCTBEeHHUMKOB. COOCTBEHHUKM BIIPAaBE TaKXKe PEOPraHU30BaTh WU JUKBUIMPOBATh
CO3IaHHBIC UMM YUPEXKICHUS WM Ka3eHHBIC MPEATIPUITHS 0€3 X CorIacusl.

CocTaBistionie IpaBO  OINEPAaTUBHOTO YIIPaBJICHUS IIPaBOMOYMSI HMEIOT CTpPOro WeJIeBOii Xapakrep,
OOYCJIOBJICHHBI BBITIOJTHIEMBIMU YUpEXKICHUEM WM Ka3eHHBIM IpeanpusTueM (yHKIusMuA. CoOCTBEHHHK
YCTaHABJIMBAET TaKUM IOPUANYCCKUM JIMIAM MpSIMBIC 3aMaHUs 10 IEJIEBOMY MCIIOJIB30BaHUIO BEIIEJICHHOIO MM
AMyIIecTBa (B YaCTHOCTH, B YTBEPKICHHON MM CMeTe JOXOI0B M pacxomoB yupexneHus). OH TakKe OIpeaeiisieT
1ieJIeBOe Ha3HayeHME OTHCIbHBIX YacTedl (BMIOB) MMYILECTBA, 3aKPEIUICHHBIX 3a CyObEKTaMHU IIpaBa oIlepa-
THBHOTO YIIpaBIICHUsI, IIyTeM €ro pacripefesieHrs (B YIETHBIX IIeJIsIX) Ha COOTBETCTBYIONINE CHelHAIbHbIe (OH/IbI.
ITpu aTOM UMYILIECTBO, BKJIIOYAs ACHEXHbIE CPEACTBA, YMCIsIIeecss B OMHOM (OHIE, MO OOLIeMy ITpaBUly HE MO-
KeT OBITh MCIOJIB30BAHO Ha LIeJIH, 1T KOTOPHIX CYIIECTBYET ApYroi ¢hoHM (IIpy HEAOCTATKE MTOCIETHETO).

OOBEKTOM paccMaTpHBAEMOTO IIpaBa TAaKKe SBJISIETCS MMYIIECTBEHHbI KOMILIEKC — BCE BHMIBI MMYIIECTBA,



3aKPEIJICHHOTO COOCTBEHHMKOM 3a YUpeXnaeHWeM (Ka3eHHBIM TPEANPUITHEM) WJIA TPUOOPETEHHOTO WM B
MPOIIECCE YUACTUSI B TPAKMAHCKMX MPABOOTHOIIEHUSX. [Ipy 3TOM COOCTBEHHUK-YUPEIUTENh BIIPABE UIBSITH Y
CcyObeKTa MpaBa OTIepaTUBHOTO YIIPABIeHUS O€3 €T0 COTIacysl U3JIMIIHee, He NCIOJIb3yeMOoe W HCT0JIb3yeMoe He 10
HA3HAYEHHIO UMYIIIECTBO M PACIIOPSIIUTHLCS UM I10 cBoeMy yeMoTpeHuio (1. 2 c¢1. 296 I'K). OgHako Takoe U3bsIThe
JIOTTyCKaeTCsl JIMIIb B 3TUX TPeX MPEAyCMOTPEHHBIX 3aKOHOM CIIy4yasix, a HE MO CBOOOAHOMY YCMOTPEHUIO
COOCTBEHHMKA. Y yUpexXIeHU 00pa3oBaHUs TaAKOE UMYIIECTBO BOOOIIE HE MOXKET ObITh U3bITO COOCTBEHHUKOM-
yupeanTesieM, TTOKa JaHHOE YUPEXASHUE He PEOPTaHU3YETCS WK He TUKBUIUPYETCS 0 €0 PelIeHUIo! .

CTonp  «y3KMi» XapakTep TMpaBOMOYMiIl CyObeKTa TIpaBa OINEPATUBHOTO YIPABIEHUSI OOYCIOBJIEH
OTPAaHWUYEHHBIM XapaKTEpOM €ro y4acTusi B WMYIIECTBEHHOM (TpaXmaHCckoMm) obopote. Bmecte ¢ Tem 3T0
00CTOSITENILCTBO HE JOJIKHO YXYAIIATh MOJIOXKEHUE €T0 BOZMOXHBIX KpeAuTopoB. C yueToM BechbMa OrPaHUYEHHBIX
BO3MOXHOCTEN YUPEXICHUS W KA3eHHOTO MPEANPUSITUS PACIIOPSIKATHCS 3aKPEIIEHHBIM 33 HUM HMMYIIIECTBOM
COOCTBEHHUKA 3aKOH MpeaycMaTpUBAeT CYyOCHMIMAPHYI0 OTBETCTBEHHOCTb ITOCJIEIHErO IO MX JOJIraM, CUuTasl ee
OIHOM 13 OCHOBHBIX 0COOEHHOCTEN NMYILIECTBEHHO-ITPAaBOBOTO CTAaTyca 3TUX IopuandecKux aui (1. 5 cr. 115, m. 2
ct. 120 IT'K; 1. 3 cT. 7 3akoHa 0 IPEANPUSATHSIX).

B 3aBucuMocTH OT CyOBEKTHOrO COCTaBa IMPABO OINEPATUBHOIO YIMPABICHUS MUMEET U CBOM OCOOEHHOCTU
(pasHoBumaHOCTH). OHM OOYCIIOBJICHBI Pa3UYMSIMU B CONEPKAaHWM TIPABOMOYUS PACTIOPSIKEHUS MMYIIIECTBOM
COOCTBEHHHMKA, a TaKXKe B YCIOBUSX (ITOPSIAKE) HACTYIICHUSI €ro CyOCHMIMapHOW OTBETCTBEHHOCTH IO JOJITraM
cyobekTa 3Toro npasa. C 3TOi TOUYKM 3pEHUSI CIEAYET Pa3indaTh MPABA OMEPATHBHOTO YNPABJIEHHS, TPU3HABAEMbIC
3a Ka3eHHBIM MPEANPUSITUEM U 32 (GUHAHCUPYEMBIM COOCTBEHHUKOM YUPEXKIECHUEM.

Kazennoe mpeanpusitie BIpaBe pacropstKaThCsl MPUHALIEXKAIIUM €My KMYILIECTBOM TOJBKO C COIJacus
yupeauresi (YIIOJHOMOYEHHOTO MM OpraHa ITyOJIMYHOW BJIAaCTM) W JMIOb B mMpeaeax, He JUIIAIONIUX €ro
BO3MOXHOCTH OCYILIECTBJISITh IEATETbHOCTD, TIPEAMET U LIeJIM KOTOPOU OMpeeeHbl ero yctaBoM (cT. 19 3akoHa o
MpeanpusTHsx). B oTHOMmeHU Mpon3BoAMMON UM (TOTOBOI) MPOAYKIMM 3aKOH YCTAaHABIMBAET WHOUW TMOPSIOK:
3TOU MPOAYKIMEN Ka3eHHOE MPEANPUSITHE TTO OOLIEMY MPABUIY MOXET PACTOPSIKAThCS CAMOCTOSITENIBHO, €ClU
MHOE HE YCTAHOBJIEHO 3aKOHOM JIN00O MHBIMU TIpaBoBbIMU akTamu (1. 1 c¢T. 297 T'K). CoOCTBEHHUK yCTaHABIUBAET
1 TIOPSIIOK pacIpenesieHusl J0X00B Ka3eHHOTo NMpeanpusaTus 6e3 cortacoBanus ¢ HuMm (1. 2 cr. 297 I'K; . 3 cT.
17 3akoHa 0 mpearnpusaTusx)’.

KaszeHHble OpeAnpusiTUs OTBEYAIOT MO CBOMM O0S3aTEbCTBAM BCEM CBOMM MMYIIECTBOM, a He TOJIbKO
JeHexkHbIMHU cpencTBaMu (1. 5 cT. 113 T'’K), 160 oHU Bce-Taku SBISIIOTCS MPOU3BOJCTBEHHBIMU MPEANIPUATUSIMU,
TTOCTOSTHHO YYacCTBYIOIIMMHU B WMYIIECTBEHHOM o00Oopore. OmHAKO TPW HENOCTaTKe y HUX WMYIIECTBA IS
TOTallIeHUsT TPeOOBAHWI KPEOUTOPOB WX YyUpenuTeNb (ITyOJIMYHBI COOCTBEHHUK) HECET IO WX NOJITaM JOMOJ-
HUTEJbHYI0 (CyOCHAMAPHYIO) OTBETCTBEHHOCTb, UTO WCKJIIOYAETCS IS OOBIYHBIX YHUTAPHBIX TMPEANPUITUNA —
CyOBEKTOB MpPaBa X03UCTBEHHOI'O BEIEHUSI.

YupexneHnue xxe B COOTBETCTBUU C MPSIMBbIM yKazaHueM I1. | cT. 298 'K BooO11Ie JMiIeHo npaBa pacnopsnKeHus,
B TOM YMCJIE ¥ OTYYXICHUSI JIFOOOTO 3aKPETICHHOTO 3a HUM UMYIIECTBA, €CIIU TOJIBKO pevb He MAET O JCHEXKHBIX
CpEeNCTBaX, PACXOAYEMBIX UM IO CMETE B CTPOTOM COOTBETCTBMM C MX IieJieBbIM HazHaueHueM (cT. 70 bromkeTHOTO
Komekca)?. TakuMm 00pa3oM, ydpexaeHue M0 OOIIeEMY IMpaBWIy Haxe C COrjachsl COOCTBEHHMKAa HE BIIpaBe
OTUYXIaTh 3aKPEIICHHOE 32 HUM KaK JABMXXUMOE, TaK U HEeIBWXUMOE UMYIIEcTBO. [IpyM BO3HUKHOBEHUU TaKOM
HEOOXOJMMOCTH OHO BIIpaBe MPOCUTh COOCTBEHHMKAa O TOM, YTOOBI OH caM (OT CBOEr0 MMEHU) MPOU3BEIN
OTUYXIIEHNE MPUHAJIEXAIIETO eMy UMYILECTBA.

KpenuTopsl yupexaeHuiit MOTyT TpeGoBaTh OOpallleHHsT B3bICKAHUST He Ha BCEe MMYIIIECTBO 3TUX I0PUINYECKUX
JIII, @ TOJTbKO Ha HaXOJSIIIIECs B X PACTIOPSDKEHUY JieHeKHbIe cpeacTBa. [Ipy HemoCTaTOUHOCTH MOCTIeTHMX TS
TIOTaIIeHUST 00SI3aTEJIbCTB K IOMOJHUATEIbHOI (CyOCHIMAPHOIT) 0TBETCTBEHHOCTH ITPUBJIEKAETCS] COOCTBEHHUK-YUpe-
JIATENb.

OpHako cieayeT MMEThb B BUIY, YTO JEHEXHBbIE 00s13aTeIbCTBA OIOMXKETHBIX YUPEXICHUI HE JOKHBI
MpEBbIIATh 00BEM, YCTAHOBJICHHBIN B OBEACHHBIX MO HUX JUMUTAX U YTBEPXICHHBIX UM CMETaxX IOXOJAOB U
pacxomoB (11. 1 ¢T. 225, 1. 4 cT. 226, cT. 227 bromkeTHoro Konekca). [Ipy mpeBbIIIEHUN 3TUX 00bEMOB OpTraH, HC-
TIOTHSTIONINY COOTBETCTBYIOIINI OIOMXET, MOXET OTKa3aThCs TOATBEPAUTH WX, YTO B CBOIO OYEpPEIb MOXKET
MOBJIeYb OTKAa3 B UX OILIaTe 3a cueT OIOIKETHBIX CPEACTB, a B CHJy IpeaycMOTpeHHoro cT. 239 BromxeTHoro
KOJIeKca TpaBujia 00 «MMMYHUTETe OI0/XKETOB» BEChbMa 3aTPYIHUTETbHBIM CTAHET M IPUMEHEHNE CyOCUIMapHON
OTBETCTBEHHOCTM 3a CUET OIOMXKETHBIX CPEICTB COOCTBEHHUKa-yupenutens. [Ipy aToM Bce MHOe MMYHIECTBO
yUpexIeHuii 3a0POHMPOBAHO OT B3bICKAHUS KPeAUTOpoB. B pesynbrare KpemuTOpbl YUYPEXKACHUI, YTOObI He
OKAa3aThbCs B TSIXKEJIOM TOJIOKEHUH, TOJKHBI BCSIKUIA pa3 YIOCTOBEPSTHCS B OTCYTCTBUU MPEBBIIICHUST YKa3aHHBIX
00BEMOB pAcxXxolloB y CBOMX KOHTPAreHTOB, YTO [ejaeT TOCJAEIHUX BechbMa HEHAIeXHBIMU YyYaCTHUKaAMU
UMYIIECTBEHHOTO 000pOTa.



5. Hpano YYpPECXKIACHUA HA CAMOCTOATEIbHOC PACIOPSAKCHUE
MOJIY4YCHHBIMHA 10X0OaMHA

Oco0GeHHOCTBIO TTPABOBOTO MOJIOKEHMS YIPEXKICHMS KaK (DMHAHCUPYEeMOil COOCTBEHHMKOM HEKOMMEPUYECKO
OpraHM3alliy SIBJISIETCSI BO3MOXHOCTb OCYILECTBICHUS MM <«IPUHOCAILIEH J0XOabl» (T.e. IO CYTU IIpel-
MPUHUMATENbCKOMN) AeATebHOCTU B COOTBETCTBUM C YUPEAUTEIbHBIMM TOKYMEHTaMH, T.€. C 3aKPEIUICHHbIM B
HUX pa3pelieHHeM cOOCTBeHHMKA. [ToydyeHHbIe OT BeIEHUS 3TOM AESITebHOCTU MOXOIbI U TIPUOOPETEHHOE 3a MX
CYeT MMYIIECTBO IMOCTYIAIOT B CAMOCTOSITEIbHOE PACHOPSIKEHHE YIPEXKISHUS] M YIYUTHIBAIOTCS UM HA OTHEJIbHOM
Oanance (rm. 2 ct. 298 T'K)!. B cBA3M C 3TMM BO3HUKJIO MHEHHWE O TOM, YTO TaKOE <«CaMOCTOSITEJIbHOE
pacIopsLKeHUEe»  SIBIISIETCST OCOOBIM BEIIIHBIM ITPaBOM, CYIIECTBYIOIIMM Hapsimy C IIpaBaMHM OIIEPaTMBHOTO
yIpaBJICHUS U XO3SIACTBEHHOTO BEIEHMUSI2.

TakuM 00pa3oM, UMYIIECTBO YYPEXKACHUS MODKHO Pa3deisaTbCAd HA JBE YAaCTH C Pa3IMYHBIM MPaBOBHIM
pPEXMMOM: OJHA 4YacTh, TOJYyYeHHAass WM HETOCPEICTBEHHO OT COOCTBEHHWKA, HAXOAMTCS y HEro Ha TIpaBe
OITepaTUBHOTO YIIPABICHUSI, a IPyTasl 4acTh, «3apabOTaHHAs» cCaMUM yUpeXIeHNEM U YINThIBaeMasl Ha OTIEITbHOM
OayaHce, TIOCTYIAeT B €r0 «CaMOCTOSITEIbHOE pacmopsikeHme». CaMa 1o cebe Takas CUTYalus <«Pa3IBOCHUS
HMMYIIECTBEHHOIO peXMMa» HEBO3MOXKHA /IS OOBIYHOTO IOPUAWYECKOro JIMIA, BCE MMYIIECTBO KOTOPOro Kak
€IUHBII KOMILJIEKC COCTaBISIET OOBEKT IIpaBa €ro COOCTBEHHOCTH U YYUTHIBAECTCS B €ro €IMHOM OyXTaaTepCKOM
OanaHce.

IMosiBIeHe JaHHOTO TIpaBWJIA 3aKOHa I YYpEXIEeHHiI-HECOOCTBEHHUKOB OBUIO BBI3BAHO HEIOCTATKAMU
(prHaHCUPOBaHUS UX HEOOXOAUMBIX MOTPEOHOCTEN MTyOIUMYHBIMU COOCTBEHHUKAMU. DTO MOJIOXKEHNE 00YCI0BUIIO
HEOOXOMMOCTh OoJiee IMPOKOTO yJaCTHST TAKMX HEKOMMEPUYECKUX OpraHU3alldii B UMYIIIECTBEHHOM 00OpOTE B
POJIM, BechbMa OJIM3KOM K POJIM YHUTAPHBIX IPEANPUSATHI. MaJio Toro, myoIMIHO-IIPaBOBEIE 00pa30BaHUS IIPSIMO
COIECTBOBAIM CBOMM OIOMKETHBIM YYPEKICHUSIM B IIOCTOSSTHHOM BBIXONE 3a PaMKU JIeSITeIbHOCTH, COOTBETCT-
BYIOIIIEH LIEJSIM MX CO3JaHus (K OKa3aHMIO pa3HOro poja IUIATHBIX YCIYT, coadye B apeHAy ITOJYyYEeHHOTO OT
yupeauTenss uMyniecTsa u T.4.). [lo Mepe mojiydeHus1 U CaMOCTOSITEJIbHOTO MCIOJb30BaHUST YUPEXKIEHUSIMU BCE
0oJiee 3HAYNTEIBHBIX «BHEOIOMKETHBIX» JIOXOMOB MyOJIMYHBIE COOCTBEHHUKN-YUPENUTEIN CTaJI pacCMaTpUBaTh
WX KaK JOTOJIHUTENbHBI MCTOYHUK (DMHAHCUPOBAHUS JESITEIbHOCTM CBOMX YUPEXKICHWI, KOTOPBIM MOJKEH
HaXOIWUTHCS IO UX ITOJTHBIM KOHTPOJIEM.

B pesynbrare OBLIM yCTaHOBJCHBI IIpaBWIa, COTJIACHO KOTOPBIM BCE MOXOABI OIOMKETHOTO YUPEXKICHMUS,
BKJIIOUAsl M €r0 JOXOABbI OT IMPEANPUHUMATEILCKON M WHBIX BUIOOB AESTEILHOCTU, MOJDKHBI OTpaXkaThCsl B €T0
eIUHOoIl cMeTe 10x010B M pacxoaoB (1. 3 cT. 161 BromxeTHOro Koaekca), a CpeACcTBa OT MPEANPUHUMATEIbCKOM
JIESITETbHOCTM M WCIIOJb30BaHUSI TOCYIapCTBEHHOTO MMYIIECTBA YUPEXKICHUS TMOUIEXKaT 3auyMCICHUI0O Ha €ro
€IMHblI JINIEBON CYeT B TEPPUTOPUATLHOM opraHe denepaibHOro KasHadeiicTBa (m. 4 cT. 254 BromkeTHOro
KoJieKca). DTO MCKITIOUMIO TpenycMoTpeHHbi 'K pasmenbHbIN ydeT Takux CpencTB, a TJlaBHOE — Oajlo BO3-
MOXKHOCTh O0SI3BIBaTh TOCYIapCTBEHHBIC I MYHULIMITAJbHBIC YIPEXKICHMS TIATUTD 110 CBOMM JIOJITaM, HaIIpuMeEpP
repel, SHEProCHAOXKAIIMMH OpPTaHM3ALMSIMM, Jaxe IMPY OTCYTCTBUM WM HEOOCTaTKE IPEIyCMOTPEHHOTO IS
9TUX lieJIel OI0MKEeTHOro (prHAHCMPOBAHMSI, HEe TIPUBJIEKAs IIPU 3TOM K CyOCHMIMapHOl OTBETCTBEHHOCTH CBOETO
YUpeauTeNIsl — MyOJTMIHOro COOCTBEHHHMKA (Cp. 11. 6 cT. 254 bromkeTHOro Konekca). BeITekatommas u3 npasuia 1. 2
ct. 120 IT'K cybcuauapHasi OTBETCTBEHHOCTb COOCTBEHHMKA MMYIIECTBA YUPEXICHUS MO JIIOObIM, B TOM YuUCJIE U
«BHEOIOIXETHBIM» 00513aTeTLCTBAM MOCJIETHETO TTapaiu3yeTcs HopMaMu bromkeTHoro Koaekca.

CrenactBueM 3TOro craja (akTUyeckas JIMKBUAALIMS <«IIpaBa CaMOCTOSITEJIbHOIO PaCIOPSDKEHUST»
YKa3aHHBIMA JOXOJAaMU', 4YTO OJHOBPEMEHHO JIMIIMJIO IIPAKTUYECKOrO 3HAueHUsT W BOIMPOC O €ro
CaMOCTOSITEJTLHOCTH, 1O KpaifHeil Mepe IUIsl OIOMKETHBIX yupexkneHuil. BMecTe ¢ TeM Takoe MojioXeHHe BHOBb
ITOKA3bIBacT OCCITEPCIIEKTUBHOCTh M JaXe OIMACHOCTh IS YYACTHMKOB HMYIIECTBEHHOIO O0OpOTa CO3MAaHUSI
HOBBIX MCKYCCTBEHHBIX OTpAaHMICHHBIX BEITHBIX IIPaB, HE COOTBETCTBYIOIINX YCIOBUSIM HOPMAJIBHOTO PEIHOYHOTO
IIpaBOIOPSIAKA.

Boiee onpaBaaHHBIM O3TOMY IPEACTABISICTCS PACCMOTPEHME «IIpaBa CAMOCTOSITEJIBHOIO PACIIOPSIKEHUSI» B
KayecTBE Pa3HOBHIHOCTH OIHOTO M3 YK€ MMEIOIIMXCS MpaB TaKOIro THUIIA: «CY>KEHHOTO» ITpaBa XO3SICTBEHHOTO
BeleHMsI (KaK 3TO yxXKe MMeIo MecTo B M. 2 cT. 48 OCHOB TIpaxJAaHCKOro 3akoHomaTeabcTBa 1991 r.) wiau
«pacIIMPEeHHOT0» MpaBa ONEPAaTUBHOTO yMpaBieHMs (K YeMy CKIOHSETCS apOUTPaKHO-CyleOHast MpakThKa), HO
He B Ka4eCTBE 0COOOTO, CAMOCTOSITEIHHOTO BEIITHOTO TIPaBa.

[lepBbIit M3 3THUX TTOAXOI0B MPAKTUIECKN O03HAYAET, UTO JAHHBIM MMYIIECTBOM YUPEKICHUEC CAMOCTOSATEIHHO
OTBeYaeT 110 T0JITaM, BOSHUKIINM B CBSI3M C €T0 yYaCcTHEM B IPEIIIPUHUMATEIBCKON MesSITeIbHOCTH, TIPU OTCYT-
CTBUM CYOCHIMApHON OTBETCTBEHHOCTM Y4YpeIuTensi-coocTBeHHUKA. IIpym 3TOM OOBEKTOM B3BICKAHUS €T0
KPEIUTOPOB MOXET CTaTh JH000€ UMYIIECTBO, ITOJIyYeHHOE UM OT YYaCTHUs B YKa3aHHO AESTEIBHOCTH (a HE TOJIBKO
JIEHEXHBbIE cpeAcTBa). Torma 000cobJeHHE TaKoro MMYIIECTBA Ha OTIEJIbHOM OajaHCe B COOTBETCTBUU C



TpeboBaHUsIMU 1. 2 ¢T. 298 'K mpuobperaeT rpaxkIaHCKO-TIPaBOBOiA, a HE TOJIBKO YU4eTHO-(UCKATBHBIA CMBICTZ.
[Tpu BTOpOM TIOAXOME CYOCHAMAPHAS OTBETCTBEHHOCTh YUPeAUTE s PACTIPOCTPAHSIETCS HA BCE CIydau y49acTusl yd-
peXnmeHus] B TPaXTAHCKOM 00OpOTe, HO OyxrajaTepckoe 0o0O0COOJIeHNWE CaMOCTOSITENTbHO —ITOJTYy4eHHOTO
YUpEXICHUEM KMYIIECTBAa yTpauMBaeT IpaxkIaHCKO-TIPAaBOBOE 3HAUEHUE, a OOBEKTOM B3bICKAHUS KPEAUTOPOB
OCTAlOTCSI TOJIBKO JIeHeXKHbIe CPeCTBA YUPEXKIEHMS (XOTS U He TOJIbKO MoJlydeHHbIe o cMmeTe) (1. 2 cT. 120 T'K).
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TIPaBO pa3MellleHUsT Ha HEM MEXEBBIX U Te0Ie3NUECKUX 3HAKOB U TIPABO IOCTYIA HA YYaCTOK JIJISl X PEMOHTA.

3 Cwm.: KommenTapuii Kk 3emenbHoMy Komekcy Poccuiickoit @enepanuu / Ton pen. I'B. Yoykosa, M.IO. Tivomuposa. M., 2001. C. 122 (aBrop
kommeHTapusi — FO.B. Tumonura).

I 3akperuieHHasl B HUX MOTBITKA CBECTU TUTYJIBI Ha 3eMJII0 K TPaBaM COOCTBEHHOCTH M apeH/Ibl MPOTUBOPEYUT OOBEKTUBHON TEHACHIINU
Pa3BUTHS U YCIOXHEHMsT 000pOTa 3eMeJIbHBIX YYacTKOB, TPEOYIOLLEH paclIMpeHusl, a He CYXXeHUsT Kpyra BelHbIX npaB. He ciyyaiiHo u cam
3eMeJibHbIN KOAEKC He CMOT 000MTHCH 6e3 (HaKTUUEeCKOTo YCTAHOBJIEHUSI HOBBIX OFPAaHUYEHHBIX BELIHbIX MpaB (Hanmpumep, 6€3B03ME3HOT0O
CPOYHOTO MOJIb30BaHUS B COOTBETCTBUU O cT. 24 3K), Bripouem, Kak MpaBujio, BeCbMa HeyaauyHO c(hOPMYIMPOBAHHBIX U O(DOPMIIEHHBIX (CM.:
Cyxanos E.A. BenHble mpaBa B HOBOM 3eMesibHOM Kozekce PD // Dkonorudeckoe mpaso. 2003. Ne 1).

2 «YuHII» — UCKaXXeHHOEe HeM. Zins (ITPOLIEHT), OTNpeAeIsSIBIINM pa3Mep apeHIHOM IJ1aThl 3a MoJjib3oBaHue 3eMeit. [lonpoOHee 00 aToM U
JIPYTYX OTPAaHUYEHHBIX BEIIHBIX IIPaBaxX Ha 3eMeJIbHbIE YIaCTKU cM.: Konouiog A.B. Beuinble paBa Ha 3emutio. M., 2000.

1Cp. . 1 ct. 263 TK u . 1 cr. 50 ®enepanbHoro 3akoHa ot 15 utonst 1996 r. Ne 72-D3 «O ToBapuiliecTBaX COOCTBEHHUKOB XKUJTbs».
IMoapoGHee 06 3ToM cM. ocobeHHO: Konbiioe A.B. CTpoeHue Ha 4yxXoil 3emiie: OT cynepdulMs 10 MpaBa 3acTpoiiku // I'paxnaHcKoe MpaBo
Poccuu nipu nepexone K peiHKy. M., 1995. C. 93—114.

2 MpumedaTensHo, YTO, HanpruMep, 1 B ABCTPUM NPaBO 3aCTPOMNKKM («BELLHOE, OTHYXAAeMoe 1 HacneayemMoe nNpaBo MMeTb CTPOUTENIbHOE
COOpPYXEHMEe Ha NOBEPXHOCTU UM NOA, MOBEPXHOCTLIO YYXXOro 3eMENbHOr0 y4acTka») NepBoHaYanbHO KacanocCh TONbKO NyBANYHbIX 3eMenb 1
€ro NpakTU4eckoe 3HaveHve ObII0 HUYTOXHbBIM, TOrAa Kak NOC/e OTNAAEHUS 3TUX OFPAHNYEHNIA OHO NOJTYYUSIO 3HAYNTENIBHOE PA3BUTUE (CM.:
Koziol H., Welser R. A. a. O. S. 387-388).

I Cm. § 1030 u 1068 'epmaHCcKOTO rpaskaaHcKoro yioxenus; 4. 1 cr. 745 LlBeiinapckoro rpaxaaHckoro koaekca; § 509 aBcrpuiickoro
OO0111ero TpaxkJAaHCKOTO YJIOXKEHHSI.

! Takoe MHeHUe BriepBblie ObUTO BbickasaHo H0.K. Toncteim (I'paknanckoe mpaBo. YacTth nepBast. Yueonuk / [Mon pen. fO.K. Toacmoeo,
A.Il. Cepeeesa. M., 1996. C. 288) u Bcaen 3a uum H.I1. Antunoseim (Ipaxnarckoe npaBo Poccuu. Yacte nepsasi. Yueouuk / [on pen. 3. 4.
Lvibynenxo. M., 1998. C. 329).

2 Cwm.: lllennukosa JI. B. Beunbie mpaBa B rpaxaaHckoM mnpase Poccuu. M., 1996. C. 18, 105.

' Cp.: llepwenesuu I'.D. Y4eOHUK PyCCKOTO rpakIaHCKoro mpasa (rmo usnanuio 1907 r.). M., 1995. C. 240 u cn.; Xgocmoe B.M. Cuctema
pumckoro npasa. C. 329 u cin. [IpumeuarensHo, uto ewe B [K PCOCP 1922 r. npaBuia o 3ajore HaXoAWIUCh B pa3zaene «BelrHoe mpaBo» u
it 'K PCOCP 1964 r., He 3HaBIIMIA KATErOPUM BELIHBIX MPaB, CTAJl PacCMaTpPUBATh 3aJ0I MCKIIOYMTEILHO KaK CIOco0 obecrevyeHust
HaJjIexXalero uCroTHeHus 06s3atebeTB. Bmecte ¢ TeM yxke K PCOCP 1922 r. momyckai B KauecTBe IIPeAMETa 3aJI0Ta BelllM, OnpeaeeHHbIE
POIIOBBIMU TIpHU3HaKaMu (CT. 93), a TaKXKe «I10JITOBbIE TPEOOBAHMSI» U TIPABO 3aCTPOMKM (CT. 87), XOTS 3TU BUIbI UMYIIIECTBA U HE MOTYT OBbITh
00BEKTaMU BEITHBIX ITPAB.

I Bro 6bUTO cmenaHo B (opMe «OOOPOTHOW WIOTEKH», CBOOOAHO OTYYXAAEMOIl 3aIOTONepXATe/ieM TPEThbeMy JIMILy, W 3aJOTOBBIX
CBUIETEJbCTB, CTABIIMX LIEHHBIMU OymMaramu («BEIIHBIMU BEKCEISIMH»), 3aKJIOYaBIIMMU B ceOe MpaBO Ha MOJyYEHUE MEPUOAUYECKUX
mnarexeit. [ToagpodHee cm.: Cunmaiickuii B.H. Pycckoe rpaxnaHckoe npabo (Cepusi «Kiaccuka poccuiicKoi LIMBUIUMCTUKKW»). M., 2000. C.
261-262; Iokposckuit U.A. Ykas. cou. C.213-219; Kacco JI.A. Tlonsatue o 3anore B coBpeMeHHOM TipaBe (Cepus «Kiaccuka poccuiickoi
LMBWIUCTUKN»). M., 1999. C. 147—169.



2 ENMHCTBEHHOM, XOTS II0KA U HE OYeHb YIAYHOM IOIMBITKONM N3MEHEHUS CUTYalu cTajio npuHstre MenepanbHOro 3akoHa ot 11 Hos6pst
2003 r. Ne 152-03 «O6 wumoteyHbIX IeHHbIX Oymarax» // C3 Pd. 2003. Ne 46 (u. II). Cr. 4448. TlompobHee o 3amore cMm. . 37 1. 111
HACTOSIIIETO yIeOHUKA.

3 CM. ocobeHHo: bpaeunckuii M.HU., Bumpsuckuii B.B. JloroBopHoe mnpaBo. KHura neppas. O6uiue nojioxeHus. 2-¢ uzn. M., 1999.
C. 501-504.

I OHO MpsSIMO OTHECEHO K OrpaHMYEeHHBbIM BelHbIM MpaBaM B cT. 895 IlBeiillapckoro rpaxkimaHckoro komekca v B § 151s—151v
I'paxxpanckoro Koaekca Yexuu, XoTsl B rpaxaaHcKkux Kogekcax Keedeka 1 HunepiaHaoB paccMaTpuBaeTcsl B KauecTBe crocoba obecreueHus
HaJUIeXallero UCrojiHeHus1 o0s13aresbeTB, a B § 1000 I'epMaHCKOro rpaxIaHCKOro YJIOXEeHUsI — KakK BO3MOXHOE BO3paKeHUE 3aKOHHOTO
BJIaJie/iblia TTPOTUB BUHAMKALIMOHHOTO MCKa coOCTBeHHMKA. [ToapoOHee 00 3ToM mpaBe cM.. Capoaw C.B. TlpaBo ynepxkaHus Kak Croco0
obecrieyeHUst UCTTOIHeHUs 00s3aTebeTB. M., 1998. C. 177—182.

I Cwm.: Jlozopues B.A. TlpuHIMIUAJbHBIE YepThl TIpaBa cOOCTBEHHOCTH B ['paxkmaH-ckoM Komekce // I'pakmaHckuii Komekc Poccum.
IMpo6nemsl. Teopus. Ilpakrtuka / OtB. pea. A.JI. Makosckuii. M., 1998. C. 243. He cny4aiiHO Takoii croco® OCYyIIEeCTBJIEHUsI IpaBa
COOCTBEHHOCTH, KaK CO3[aHWE CIELUMabHO JI 3TOr0 CaMOCTOSTEIbHBIX OPUIMYECKMX JIML[, CTaJl OCHOBaHMEM Uil BbIBOAA O
KOPITOPaTHBHOI, a He BEIIHOM MPUPOJIE MpaB X035ICTBEHHOTO BeIeHUs U OTIEPaTUBHOTO yrpasieHus (cM.: Kozroea H.B. [1paBocyOBEKTHOCTh
IOPUINYECKOTO JIUIIA TI0 POCCUUCKOMY TPakIaHCKOMY TpaBy. ABTopedepaT TUCC. ... TOKT. Iopui. Hayk. M., 2004. C. 14).

! TlonpoGHee 0 rpakIaHCKO-IPAaBOBOM PEXMME MMYILLIECTBEHHbBIX KOMIUIEKCOB KaK OOBEKTOB BEIIHBIX MpaB cM. § 1 mi1. 18 Hacrosiuiero
TOMa y4yeOHMKa.

1 O6 MCKYCCTBEHHOCTM 3TMX OpraHM3allMOHHO-TIPABOBBIX (POPM M ee mpuyuHax noapodHee cM. § 5 r1. 8 T. I Hacrosiuiero yueOHuKa.
[Moatomy 3akoHOmaTeNbHbBIE MOMBITKM MPU3HATH MPaBa XO3SIICTBEHHOTO BEICHUSI WJIM OMEPATMBHOIO YIpPABICHUS 3a APYTMMHU BUAAMH
IOPUANYECKUX JIMLL (AKLIMOHEPHBIMU OOlLecTBaMK, Mpodcor3aMu U T.[.) CIACAyeT CYMTaTh HEKOPPEKTHBIMU M MPOTUBOPEYALIMMHU CaMOM
OCHOBE 3TUX MHCTUTYTOB (cM.: Jo3opuyes B.A. YKa3. cou. C. 255—257). Takyo e MO3UIMI0 3aHUMAET U CyleOHO-apOUTpaXkHast NpakTuka —
cM. 1. 13 Tloctanosnenus Ilnenyma Boiciiero ApoutpaxHoro Cyma P® ot 25 deBpaist 1998 r. Ne 8 «O HEKOTOPBIX BOMPOCaX MPaKTHKU
paspeliieHusl CIIOPOB, CBSI3AHHBIX C 3aIUTON TpaBa COOCTBEHHOCTHU U IPYTUX BEIIHBIX MTPaB».

I OTaenbHbIe TTOTBITKY OOBSIBICHUS TAKUX IOPUAMYECKUX JIUL] COOCTBEHHMKAMU TOM WJIM MHOW YacTH WX UMYLIECTBA (comepkaBluuecs,
HanpuMep, B paHee JeiCTBOBABILIEM 3aKOHOAATEIbCTBE 00 00pa3oBaHMM) B ACUCTBUTEIBHOCTU HE MMENM MO COO0M HU IOPUAMYECKUX, HU
JIOTUYECKHUX OCHOBAHMIA M MOTOMY BITOJIHE 0OOCHOBAHHO HE BOCIIPUHUMAIKUCh PAaBONPUMEHUTENbHOMN MPaKTUKOIA.

I Cm. Takke a063.4 m. 1 cr. 2 ®enepanbHoro 3akoHa oT 14 Hostopst 2002 r. Ne 161-D3 «O rocymapCTBeHHBIX M MYHUIIMITATBHBIX
YHUTApHBIX nipeanpusitusix» // C3 PD. 2002. Ne 48. Ct. 4746 (nanee — 3aKOH O MPEANPUATHSIX).

I CornacHo 11. 5 ct. 6 MenepanbHoro 3akoHa ot 30 HosOps 1994 r. Ne 52-D3 «O BBeneHUM B IEHCTBUE YacTH INepBoii I'paxkaaHCKOro
Komekca Poccuiickoit Depepanvn» pexkMM MMYIIECTBA KA3EHHOTO MPEANPUITUS PACIIPOCTPAHSIICS TAaKXKe Ha MMYIIECTBO MHIMBUIYaTIbHBIX
YACTHBIX TPEANPUATHI, TPEANPUATHI, TPUHAMLIEKAIUX OOLIECTBEHHBIM W PEJIUTMO3HBIM OpraHW3alysM W APYTMM  YaCTHBIM
COOCTBEHHHMKAM, COXPAHSABIIMMCS B 3TOI OpraHM3alliOHHO-TIPaBOBOI (hopMe TTocIe BBEAEHU B aeiicTBre YacTu repBoit I'K.

1 Cu. 1. 6 c1. 39 3akoHa P® ot 10 uiomsa 1992 r. Ne 3266-1 «O6 obpaszoBanuu» B pegakiun PenepanbHoro 3akoHa ot 22 asrycra 2004 r.
Ne 122-®3 // C3 PD. 1996. Ne 3. Cr. 150; 2004. Ne 35. Cr. 3607 (nanee — 3akoH 06 0O6pa3oBaHUN).

I CTronb OTrpaHWYEHHBIN XapaKTep IpaB Ka3eHHOTO MPENNPUSITHUSI TMO3BOJWII JaXe OXapaKTepu30BaThb €ro KakK «XO3sCTBYIOIIee
yupexaenue» (r. 1.1. TumoBoro ycraBa Ka3eHHOro 3aBoja (Ka3eHHOM HaOpuKM, Ka3eHHOTO XO3SIMCTBa), CO3JAaHHOTO Ha 0ase
JINKBUIIMPOBAHHOTO (helepaibHOTO TOCYJapCTBEHHOTO Mpennpusitus, yreepxkaeHHoro [locraHoBnenuem [lpasurensctBa PD ot 22 aBrycra
1994 1. Ne 908 // C3 P®. 1994. Ne 17. Cr. 1982).

2 CornacHo 1. 11 cr. 39 3akoHa 06 00pa30BaHUM TOCYIAPCTBEHHBIM M MyHULIMMAIbHBIM 00pPA30BaTEIbHBIM YUPEXICHUSIM pa3pereHo
CaMOCTOSITEJIbHO COABATh B ApEH/Y MMEIOIIeeCs] y HUX UMYIIECTBO.

I CoryacHo a063. 2 1. 6 cT. 161 BromxeTHOro Komekca OI0IKeTHOE YIPEXKAECHUE «CAMOCTOSITEIbHO B PACXOMIOBAHMM CPEICTB, MOJTYYEHHbBIX
3a CYET BHEOIOIKETHBIX MICTOYHUKOB», HO HE B MCIOJIb30BaHUU MPUOOPETEHHOro 3a UX cYeT umyllecTsa (cp. Takxke M. 7 cT. 39 3akoHa 00
00pa3oBaHuM).

2 Briepsbie oHO 6bUT0 BbickazaHo H0.K. Toncteim (cM.: I'paxknanckoe npaso. Y. 1. Yueonuk / IMon pen. FO.K. Toacmoeo, A.Il. Cepeeesa.
C. 288, 357) u 3areM IIMPOKO TMOIIEpkKaHO B yueOHOU nuteparype: ['paxmaHckoe mpaBo. Yacts mepBas / [lon pen. A.I. Kaanuna, A.U.
Macasesa. C. 249 (aBtop tnaBel — A.U. Macases); I'paxnanckoe npaBo. Yacte nepsast / [lox pen. T.H. Hanapuonosoii, b.M. Ioneano, B.A.
Inemnesa. C. 299 (aBrop rnaBbl — B.A. [Inemnues); I'paxnanckoe npaBo Poccun. Yacte nepsasi. Yueonuk / [lon pexn. 3. 4. [[vibyrenxo. C. 329
(aBTOp rnaBel — H.II. Aumunos).

I CMm., Hampumep: Cearwokos A./l. BHeOIOIKETHBIE TOXOAbI OIOMKETHOro yupexmeHusi // 3akoHomarenbctBo. 2002. Ne 6. C. 53—54.
IMoapoOHee O NpakTUKE MNPUMEHEHUsI COOTBETCTBYIOIIMX HOPM cM.. Kpsoxcesckux K.II. TlpaBo onepaTMBHOrO YIpaBJIeHUS M TPaBO
XO3S1ACTBEHHOTO BeJIEHUSI FOCY1apCTBEHHbIM uMyilecTBoM. CI16., 2004. C. 271 u ci.

2 K ToMy ke TaKoe MMYIIECTBO HE MOXET OBbITh U3BSITO COOCTBEHHUKOM, HaXe €CJIM OHO SIBJISIETCS WUBJUIIHUM JJISI YIPEKICHUST WU
HCIOJIb3yeTCs UM He 1o HazHaveHuIo (1. 10 IMocranosnenus ITinenyma Beiciiero ApourpaxHoro Cyna P® ot 25 deppans 1998 r. Ne 8).



I'naBa 24. 3amuTa BelHbIX NpaB

§ 1. IloHsATHE M IPAKIAHCKO-TIPABOBbIE CIIOCOOBI
3aIIMTHI BEIIHBIX MPAB

1. TlonsaTHe 3amMTDHI BEUIHBIX MPAB

OxpaHa 3KOHOMUYECKUX OTHOIIIEHUI COOCTBEHHOCTHM KaK MaTepUaJIbHON OCHOBBI JIOOOTO OOIIECTBEHHOIO
CTPOSI COCTAaBJISICT BaXKHEHIITYIO 3aJauy BCSIKOTO IpaBomopsaKa. Takass oxpaHa OCYIIECTBISICTCS MO3TOMY B TOM
WX UHOH (hopMe MpaKTHYeCKH BCeMH OTpacjsamMu mpaBa. Tak, ImyOJIMYHO-TIPaBOBbIE OTPACIU 3aKPEIUISIOT O0IKe
MPUHLMITBI PeTyJIUPOBAHUS OTHOIIEHUI COOCTBEHHOCTH (KOHCTUTYLIMOHHOE MPaB0), YCTAHABIMUBAIOT Pa3IMUHbIE
Mepbl OTBETCTBEHHOCTM 3a MPOTUBOMpPABHOE IOCATaTEIbCTBO Ha 4yXKO0€ MMYIIECTBO (aAMWHUCTPATUBHOE U
YTOJIOBHOE IIPAaBO) M OIPEHCIISIOT TMOPSIOK MX HpUMEHEeHMS (IIpoliecCyalbHOE IIPpaBo). DTO Xe KacaeTcs M
YaCTHOMPABOBBLIX OTpaciei. TpymoBoe TIpaBO peryJupyeT, HamnpuMmep, MaTepualbHYl0 OTBETCTBEHHOCTh
pPabOTHUKOB 32 MPUUYMHEHHBIA MMM ylliepd MMYLIECTBY paboTomaTesisl, a CEMEMHOE MPaBO B U3BECTHOM O0ObeMe
perjlaMeHTHUPYeT OTHOIIICHUS TPUHAMIEKHOCTA UMYIIIECTBA CYIIPYTOB.

CBou ocoObie GOpMbI OXpaHbl JAHHBIX OTHOLIEHUH MpeaycMaTpuBaeT U rpaxaaHckoe npaBo. Ho mpu oxpaHe
OTHOIIEHU COOCTBEHHOCTH pa3InyHbie HOPMbI U MHCTUTYTHI Tpak IaHCKOTO MpaBa UTParOT HEOAUHAKOBYIO POJib.
OnHU U3 HUX OXPaHSIOT OTHOLIEHWSI COOCTBEHHOCTM IyTEM MX MPU3HAHMS, TEM CAMbIM PACIIPOCTpaHssl Ha HUX
3alIUTY TPaXIaHCKOTO 3aKoHa. TakoBbl, HampuUMeEpP, HOPMbl 00 OTCYTCTBUM OTpaHWYEHUU KOJUYECTBA U
CTOMMOCTH MMYIIIECTBa, HAXOMSIIETOCsI B YACTHOM COOCTBEHHOCTH TpaXkIaH M IOPUANYSCKUX JIUII, YUIM HOPMBI O
MPU3HAHUM COOCTBEHHMKAMU CBOErO0 MMYILIECTBA XO3SMCTBEHHBIX OOINECTB M TOBAapUIIECTB, HEW3BECTHBIX
MpeIIIeCTBYIOIIEMY IpaBoNopsaaAKy. Hdpyrue mpaBuia oOecIieudBalOT HEOOXOAUMBIE YCJAOBHA I peasm3anuu
BEIIHbIX MpaB U B 3TOM CMBICIE TOXE BaXHBI IS MX OXpaHbl (HampuMmep, IpaBWwia O TOCYAapCTBEHHOM
perucTpaliy IpaB Ha HEOBIKMMOCTH). HakoHel, TpeThbM YCTAHABIMBAIOT HEOJATONPUSATHBIE MOCJIEICTBUS IS
HapyILIUTENIEN BEIIHBIX MPaB, T.€. HEMOCPEACTBEHHO 3alIMIIAI0OT UX OT MPOTUBOMPABHBIX MOCSATATEIbCTB.

Ha sTOM 0CHOBaHO pa3nMuue IMOHATHIA OXpaHa MpaB (B TOM YKCJIE BELIHBIX) 1 3amuTa mpas!. ['paxmaHcko-
MpaBoBasi OXpaHa IpaBa COOCTBEHHOCTHM U MHBIX BEIIHBIX IPaB OCYIIECTBJSIETCS, MO CYTH, C MOMOIIbIO BCel
COBOKYITHOCTM TPaKJaHCKO-TIPaBOBbIX HOPM, OOECIeuyMBalOlIMX HOPMaJIbHOE M OECIpemnsITCTBEHHOE pa3BUTHE
paccMaTpuBaeMbIX OTHOILIEHUIA.

Ipasxcoancko-npacosasa 3awuma npasa coOcmeeHHOCMU U UHbBIX GEWHLIX Nnpae — 0Oo.aee y3Koe noHamue,
npumenseMoe mMoavKo K cayuasm ux napywenus. Ona npedcmasasem co60il COBOKYNHOCIb 2PANCOAHCKO-NPABOBLIX
cnoco6oe (mep), Komopbsle nPUMEHAIOMCA K HAPYWUMeAAM OMHOUWeHUI, 0hopMAAEMbIX C HOMOUBIO BeUHBIX NPAS.

3ammuTa paBa COOCTBEHHOCTH M MHBIX BEIIHBIX MPaB SIBIISICTCSI, TAKUM 00pa30M, COCTaBHOM YacThio OoJjice
IIAPOKOTO TIOHSTHS 3aUIMThl TPAXKIAHCKHX NMPaB, a K YMCIY TPaXIaHCKO-TIPABOBBIX CITOCOOOB TaKOWl 3aIllUTHI
MOTYT OBITh OTHECEHBI KaK CHelHaJbHble (TIPeXKIe BCEro BEIIHO-TIPaBOBHBIC), TaK M 00IIHE CITOCOOBI (MEpPHI)
3aIUTHI TPAaXKIAaHCKUX IIpaB. B acTHOCTH, M 3MeCh peyb MOXKET UATH O caMo3allluTe BelrHbIX mmpaB (cT. 14 ['K), o
HENPUMEHEHHUU CYIOM IIPOTUBOPEYAILIEro 3aKOHY aKTa rOCyIapCTBEHHOrO OpraHa WM OpraHa MeCTHOIO CaMOYII-
pasienus (ct. 12 I'K), Hapyiuaolero BelHble npasa, u ap.2

2. Bunpl IPaAKIAHCKO-IIPABOBBIX CIOCO0O0B 3aIIUThI BEMIHBIX npas

B 3aBUCcHMMOCTM OT XapaKTepa HapyIIeHWs BEIIHBIX IIpaB W COACPXKAaHUS IIPEIOCTaBISIeMON 3alllNTHI B
TPpaXTAHCKOM IIpaBe WCIIOJIB3YIOTCA pPa3IUYHbIC CITIOCOOBI, IOPUINYECKH OOCCIICUMBAOIINE COOIIONCHUE
WHTEPECOB COOCTBEHHUKA WIM CyOBbeKTa WHOTO BEIIHOTO IipaBa. Ilpw HemocpeacTBEHHOM HAPYIIEHMH IIpaBa
COOCTBEHHOCTM WJIM OTPaHMYEHHOIO BELIHOIO MpaBa (HAIpuMep, MpM IMOXUILNEHUMU WIM WHOM HE3aKOHHOM
U3BIATUU HMYIIECTBA) MCIIOJb3YIOTCS BENIHO-NPABOBbIE CIOCOObI 3amuTbhl. X OCOOEHHOCTU OOYCIOBIIEHBI
a0COJIIOTHBIM XapaKTepoM 3alllMIaeMbIX IIpaB, ITOCKOJIbKY CaMU 3TU MEpPhbl HalpaBJIeHbl Ha 3alllMTy MHTEPECOB
CYOBEKTOB BEITHBIX MPaB OT HEMOCPEICTBEHHOTO HEIPaBOMEPHOTO BO3IEMCTBUS CO CTOPOHBI JIOOBIX TPETHUX
qui. B cBA3M ¢ 3TMM BeUTHO-TIPABOBAs 3alllMTa OCYIIECTBIISIETCS C TTOMOIIBIO A0COMIOTHBIX MCKOB, T.€. VCKOB,
KOTOPEIC MOTYT OBITh IIPEIBSIBICHEI K JTIOOBIM HAPYIITUBIINM BEIIHOE IIPABO JINIIAM.

I'paxkmaHCKMIT 3aKOH TPaIUIIMOHHO 3aKpeIUIsIeT IBa KJIACCUIECKMX BEIITHO-IIPABOBBIX MCKA, M3BECTHBIX €IIe



PUMCKOMY TIpaBy 1 CAYXKaIlMX 3alIUTe IMpaBa COOCTBEHHOCTU M MHBIX BEIIHBIX MPAB:
¢ BUHIWKAINHUOHHBINA (00 MCTPEOOBAHNY UMYIIECTBA U3 Ty>KOTO HE3AKOHHOTO BIIAJICHUS);
e HeraTopHblii (00 yCTpaHEHMM NPEMSATCTBUN B TOJb30BAHWM HMYIIECTBOM, HE CBA3aHHBIX C JIMIIEHUEM BIAICHUS
BEIIIbIO).

B o00oux ciyyasgx peyb HAET O TaKuX CIOco0ax 3allluThl, KOTOpblE IPM3BaHbl 3alllMTUTh MpPaBO Ha
COXPaHSAIOIIYIOCS B HATYpe HWHIUMBHAYAJIbHO ONpeleeHHYI0 Bellb, KOTOpasi TOJbKO M MOXET ObITh OOBEKTOM
BEIIIHOTO TIpaBa. B ciydae ee yTpaTsl M1 HEBO3MOXHOCTH BO3BPAIIICHUSI COOCTBEHHUKY PeUb MOXKET MITH JUIIb O
KOMIIEHCAalIMNU MPUYHNHCHHBIX YGI)ITKOB, OTHOCHIIEHCH YK€ K UUCTY O6HSaTCJ’[bCTBeHHHX, a HE BCIIIHBIX CIT0CO00B
3a1uThl. [103TOMY M BelIHO-IIPaBOBbIE CIIOCOOBI 3aIlMThI, KaK M 3allMIlaeéMble ¢ UX MOMOIIbIO BEIlIHbIE IIpaBa,
BCErga UMEIT CBOMM OOBbEKTOM TOJbKO MHAMBUAYAIbHO OMpPeaeeHHbIE BElly, HO HE MHOE UMYILECTBO.

BemHbie TIpaBa MOTYT OBITH HApYIICHBI M KOCBEHHBIM 00Pa30M, KaK ITOCJCACTBUS HapYIICHMSI MHBIX, Jallle
BCEro 00s13aTe/bCTBEHHbIX MpaB. Hampumep, 1110, KOTOPOMY COOCTBEHHUK Ilepeliajl CBOIO BElb I10 1OTOBOPY
apeHIbl WIN XpaHCHMSI, OTKA3bIBAaCTCSI BEPHYTh €€ COOCTBEHHMKY JMOO BO3BpAIACT C MOBPEXKICHUSIMU. 3IeCh
peYyb MOJDKHA MATH O IIPUMEHEHMU 00fA3aTeJIbCTBEHHbIX CIIOCO00B 3aIUMThl MMYIIECTBEHHBIX IipaB. OHM
CIelMaJibHO pacCUUTaHbl Ha CIydau, KOrla COOCTBEHHMK CBSI3aH C IIpaBOHApYIIUTEIeM 0053aTeIbCTBEHHBIMU,
Yalie BCEro JOrOBOPHBIMU OTHOILEHUSIMU, U TOTOMY IMPUMEHSIOTCS K HEUCIIPABHOMY KOHTPAreHTy o 10roBOpY,
YUUTHIBAST KOHKPETHBIE OCOOEHHOCTU B3aMMOCBSI3eil CTOpOH. O0s3aTebCTBEHHO-MPABOBBIE CIIOCOOBI 3allUThI
HOCST, CIIEAOBATCIbHO, OTHOCHUTEIbHBINA XapakTep M MOTYT MMETh OOBEKTOM .JH000€ HMYIIECTBO, BKITIOUAas KakK
BEIIN, IIpUYEM OIIpeAcIcHHbIE HE TOJIBKO WHIWBUAYAIBHBIMH, HO ¥ POTOBBIMM IIpM3HAKaMU (HampuMmep,
MoUIeKallie Tiepenayde MpruoodpeTaTesiio ToBaphl), TakK 1 pa3IMUHbIC IIpaBa (HarpuMep, Oe3HaJIUYHbIC JEHBIY WX
«0e3M0KyMEHTapHbIC IICHHbIC OyMaru», IpaBa IMOJb30BaHUSA U T.1.). K 4MCIIy TaKMX CITIOCOOOB 3allUTHI BEIIHBIX
IIpaB OTHOCATCA HMCKHM, BBITCKAIOIIME KaK M3 AOIOBOPHLIX M MHBIX 069[33.TCJ'H>CTB, TaK MW HaIlpaBJCHHLIC Ha
MPU3HAHUE HEeNeNCTBUTENbHBIMM CIAEI0K, HApYIIAIOIIMX BelIHbIE MpaBa (MJIM Ha MPUMEHEHUE TMOCISACTBUIA UX
HeleHCTBUTENIbHOCTH). YCIOBUS TIPEAbSIBASHNSI U YIOBJIETBOPEHUS 3TUX MCKOB pacCMaTpUBAIOTCS 3a paMKaMu
BEII[HOIO TpaBa.

3. WcKu 0 3amuTe BEIIHBIX NPAB OT HENPABOMEPHBIX JAeiCTBHI
MyOJMYHO# BJIACTH

CaMOCTOATENbHYIO TPYIIITY I'pakIaHCKO-TIPAaBOBBIX CITOCOOOB 3aIIMTHI BELIHBIX IIpaB, IIPEXIe BCEro — IpaBa
COOCTBEHHOCTH, COCTABIIIIOT HCKHM K NMyOJMYHOM BJACTH, T.C. TpeOOBAaHUSI, IIPEIbIBISIEMblEe K TOCYIapCTBEHHBIM
opraHaM (WJIM OpraHaM MECTHOro caMmoylipaBieHus). Haamume y Takux OpraHoB BJIACTHBIX ITOJTHOMOYMIA
HCKJTIOYaeT BO3MOXHOCTH TPEAbSBICHUS K HUM TPAAWIIMOHHBIX BEIIHO-IPABOBBIX WJIM 0013aTeIbCTBEHHO-
TPaBOBBIX UCKOB B T€X CJIyd4adx, KOIJA OHH JIEHCTBYIOT He B KA4eCTBe PABHONPABHBIX YYACTHUKOB MMYIIECTBEHHOTO
ooopora (cp. 1. 1 cr. 124 T'K). IIpu 3TOM IyGAMYHAS BJIACTh MOXET HApyIIaTh WJIM YIIEMJISITh BEIIHEIC IpaBa
YACTHBIX JIMII KaK HEIIPABOMEPHBIMHU, TaK M MPAaBOMEPHBIMU IEUCTBUSIMHU, YTO TaKXKe TPEOYET OCOOBIX CITOCOO0B
3aIIUTHI.

s 3amuThl OT HEMPABOMEPHbIX NEHCTBHI MyOJMYHOMH BJACTH, HAPYIIAIOIIUX BEIHBIC IMpaBa YaCTHBIX JIMII,
HCIIOJIb3YeTCs 1Ba BUIA NCKOB.

Bo-1epBhIX, 3aKOH IOIyCKaeT TpedOBaHME O MOJHOM BO3MEHIEHWH YObITKOB, MPHYMHEHHBIX YACTHBIM JIMIIAM B
pe3yJibTaTe HE3AKOHHbIX JelcTBHiA (MM Oe3MeHCTBUSA) TOCYNApCTBEHHBIX OPTraHOB, OPraHOB MECTHOTO
CcaMOYIpaBJICHMSI WM MX TOJDKHOCTHBIX JIMII, B TOM YMCJIE ITyTeM M3TaHMS KaK HOPMATMBHOTO, TaK M HEHOP-
MAaTUBHOTO aKTa, HE COOTBETCTBYIOLIETO 3aKOHY MJIM MHOMY IpaBoBoMy akty (ct. 16 TK)!. Ecau takue neiicTBust
WJIV aKThl HAapYyIIIaloT BELTHbBIE TIPaBa, TaHHBIM OOIIMI CTIOCO0 3alUTHI IPaXkIaHCKUX ITPaB MOXXHO pacCMaTpUBATh
1 KaK CITOCO0 3aIIUThI IIPpaBa COOCTBEHHOCTH WM OTPAHNICHHBIX BEIITHEBIX ITPaB.

Takme wWCKM TIpeABSIBISIOTCS, HAIpUMEp, K HAJIOTOBBIM M TaMOXEHHBIM OpraHaM B  CIyJasx
HEO0OOCHOBAaHHOTO OOpaIlleHUs] B3bICKAHWSI HAa MMYIIECTBO YAaCTHBIX BiamenblieB. PasymeeTcs, caMy HaJIOTOBBIC
WJIM TAMOXEHHBIE OTHOILIEHUS SIBISIFOTCS ITyOJIMYHO-TIPaBOBBIMU, HO TpeOOBaHUs (MCKHU) B 3alIUTY UMYLLIECTBEH-
HBIX TIpaB, HApYIIEHHBIX IeSITEILHOCTBIO B chepe MyOJIMUHOTO YIIpaBIeHUs, — TPakaaHCKO-TIpaBoBbie. [ToaTomy
Ha HUX PacIpOCTPAHSIOT ACHCTBUE OOIIKME HOPMBI TPAKIAHCKOTO TIpaBa, HaIpuMmep o6 oObeMe BO3MEIIaeMBbIX
yobITKOB (CcT. 15 T'K). Heo6ocHOBaHHOE BMEIIATENBCTBO MYOJIUYHOM BJIACTA B UMYILECTBEHHYIO C(hepy BO MHOTUX
CIIyJasix BelleT K HapyIIeHUI0 MMEHHO BEIIHBIX IIpaB, a IOTOMY TpeOyeT 0COOBIX CITOCO00B 3amuThl. He ciaydaitHo
IMpaBujia 00 UCKaX K IyOJUYHOM BIACTH BIIEPBHIC MOSIBUJIMCH B 3aKOHAX O COOCTBEHHOCTH.

Bo-BTOpBIX, ¢ aHAJIOTMYHOM IIEJIbI0 MOXET HCIOJIb30BaThCs TpeOOBaHHE O NMPHU3HAHHU HeNEHCTBUTEIbHBIM
HEHOPMATHUBHOT0 AKTAa TOCYIAPCTBEHHOTO WM MYHUIIMNAJIbHOIO OpraHa, He COOTBETCTBYIOILIEIO 3aKOHY WK
MHBIM npaBoBbIM akTaM (cT. 13 I'K)! u Hapymiamoliero Bel[HOE IIPaBO MM HE3aKOHHO OrpaHUYMBAIOILIErO



BO3MOXHOCTH €T0 OCyIlecTBIeHUsI. TaKkoBBIMU, HAITPUMED, OBLTM TPEOOBAHMUS TOCYIaPCTBEHHBIX M MYHUIIUATIATb-
HBIX TIPESONPUSITAN W YIPeXKOCHWH K KOMHTETaM IO VIIPAaBICHUIO WMYIIECTBOM O IIpU3HAHUH
HEIEUCTBUTEILHBIMU UX aKTOB 00 M3BATUM OTIEIb-HBIX O0OBEKTOB HEABIDKMMOCTH (3MaHWI, CTPOCHHMI M T.IL.),
HaXOMSIIMXCS ¥ HUX Ha MpaBe XO3SMCTBEHHOTO BEICHUS WJIKM OIepaTUBHOIO yIpaBieHus (cp. m. 2 cT. 295 u 1. 2
ct. 296 I'K).

K umcny MCKOB IO 3alllMTe BEIHBIX MPaB YaCTHBIX JIUI OT HEIPaBOMEPHBIX AEHCTBUI MyOJIUYHON BIACTU
MOXeT OBITb OTHECeH TakXe MCK 00 OCBOOOXIEHMM WMYIIECTBA OT apecra, KOTJa OH IPEembsBIsIeTCS K
roCyaapcTBy (B ulle (QMHAHCOBOTO OpraHa) B CBSI3U C TMPEACTOSIIEN KOH(pUCKaIMel UMYyIIecTBa OCYXIEHHOTO
(0OBUHSIEMOTO, TIOJO3PEBAEMOTO) TI0 TIPUTOBOPY cyna. TpedoBaHne 00 OCBOOOKIEHHH MMYIECTBA M3-TOJ apecTa
(00 MCKJII0OYEeHNN MMYINECTBA M3 ONKCH) SIBJISIETCS MCKOM, MCITOJIB3YEMBbIM IIJIS 3aIlIATHI IIpaBa COOCTBEHHOCTH U B
HEKOTOPBIX APYI'UX CIy4dasix.

ApecT uMymIecTBa, T.€. €r0 OMNMCh U 3alpeT MM pPacIlopsDKaThbes (a B HEOOXOMMMBIX CIydasix — U3BSITHE
MMYIIIECTBA y BJaleiblla U TepeJaya ero Ha XpaHeHME), MOIMYCKAeTCsl MPOILeCCYaIbHbIM 3aKOHOM B KayeCcTBE
Mephl, obecTieunBalolleil UCTIOJTHEHUE CyIie0HOTO pelieHus (B TOM YuCIe ellle Ha CTaluM TPeabsBICHUs UCKA)
WX TIpUroBopa o koHbuckauuu umyiectna (1. 1 cr. 140 I'paxxaaHckoro mpoueccyaibHOTo Koaekca; m. 1 cT. 91
ApOuUTpaxkHOro mpoueccyaabHoro koaekca; . 1 ¢r. 111 u ct. 115 YrojsoBHO-TIpoliecCyalbHOTO KOIEKCa).

HMHorma B omuch OIIMOOYHO BKIIIOYAKOTCS BEIM, IpUHAIJIEXKAIMe APYTUM JHMILAM, YTO M CTaHOBUTCS
OCHOBaHMEM UISI TpeOOBaHUS 00 MX MCKIIOYCHUM M3 TaKOW Oomucu (OCBOOOXIEHMU OT apecta). Bo MHOrmx
clyJyasix peyb UAEeT O TpeOOBaHUM CYIpyra o0 MCKIIOUYEHUM U3 OMUCU MMYIIECTBA, COCTABJISIIOIIErO €ro J0JI0 B
0011IeM CYITPYKeCKOM MMYIIIECTBE, WJI JIMYHO eMy TIPUHAJIeKAIX BelIei.

CoOCTBEHHUK, MMYIIECTBO KOTOPOTO OIMMOOYHO BKIIIOYEHO B OIMCh, BIIpaBe IPEIbSIBUTH TpeOoBaHUE 00
OCBOOOXIEHNHY 3TOr0 UMYIIECTBA OT apecTa K JOJZKHHKY, Y KOTOPOT'O OITMCAaHO UMYIIECTBO, I OMHOBPEMEHHO — K
KpeauropaM (B3BICKATEIsIM), B MHTEPECAX KOTOPHIX HAJIOXEH apecT Ha uMyinecTBo'. Eciyu uMyIecTBO apecTOBaHO
B CBSI3U C €TI0 MpelrojaracMoit KoH(purcKalei, OoTBeTYNKAMU 10 UCKY CTAHOBSITCS OCYXKIEHHbIH (10103peBaeMblid,
00BHMHSIEMDIif) 11 TOCYAPCTBO B JINIle (GPMHAHCOBOTO OpraHa.

OOBEKTOM ITAHHOTO TPeOOBAHUSI BCeTma SIBISIETCS CIIOPHOE WMMYIIECTBO B HaType, T.c. HHIHBHIYAJIbHO
onpeJeieHHbIe BEIIM, YTO COJTIIKAET 3TOT MCK C BEIIHO-IIPABOBHIMU TpeOoBaHUSIMH. [loaTOMy MHOTIA ero He-
000CHOBAHHO OTOXIECTBIISIIOT C BUHINKALIMOHHBIM MJIM HEraTOPHBIM MCKOM2. MeXIy TeM B JEACTBUTEIBHOCTU
OH CBOIUTCS K TpeOOBaHUIO O MPU3HAHMU IpaBa COOCTBEHHOCTHU MCTLIAa HA HE3aKOHHO BKJIIOYEHHOE B OMUCh U
apecToBaHHOE MMYIeCcTBO. He MCKITIOUeHO MpeabsBAeHUE TAKOrO MCKa U B 3allIUTY UMYIIECTBEHHBIX MHTEPECOB
CyOBEKTOB TTpaB XO3IMUCTBEHHOTO BeJACHUsI, OTIEPATUBHOTO YITpaBJICHUs, TTOXXN3HEHHOTO HACJIEyeMOTO BIaJIeHUS
M HEKOTOPHIX NOPYTUX OrpaHWYCHHBIX BEIIHBIX IIpaB. [lo3ToMy ero cleayeT paccMaTpuMBaTh B KadeCTBe
Pa3HOBUIHOCTH MCKAa 0 mpu3HaHuu npasa (cT. 12 I'K) — caMocToSTeTbHOTO CI1oco0a 3alluThl TPaXKIaHCKUX, B TOM
YycJie BELIHBIX MPaB.

Kpowme toro, cornacho 1. 1 ct. 91 AIIK; . 7 c1. 115 1 c1. 116 YIIK apect B obecriedeHrie COOTBETCTBYIOIINX
TpeOOBaHUI MOXET ObITh TakKe HaJOXEH Ha Haxomsiuecs Ha O0aHKOBCKOM cueTe Oe3HaJMYHbIe NeHEXHbIE
CpeACTBa WIM Ha LIEHHble Oymaru, BKiItoYasi Oe3qOKyMeHTapHbie. B 3ToM ciydae TpeboBaHMe (MCK) O CHSTUU
apecta TaKke MMeEET OOBEKTOM KOHKPETHOE MMYIIECTBO (MMYIIECTBEHHOE MpPaBo), XOTS W HE SIBIISIOIICECS
WHIUBUAYATLHO OIpEIe/IEHHON Bellblo, a €T0 COMEepPXKaHNe COCTaBJISIET UMEHHO TpeOOBaHUE O TIPU3HAHUM JaH-
HOTO 00513aTeILCTBEHHOT'O IIpaBa MCTIIA HAa COOTBETCTBYIOIIIEE MMYIIIECTBO.

IIpaBoMepHbie AeiCTBUSA MyOJIMYHOI BJIACTH, BJICKYIIME YIIEMJIEHNE MHTEPECOB YACTHBIX COOCTBEHHUKOB WJIN
CyOBEKTOB MHBIX BEIIHBIX IIPaB, TAKXKe TPEOYIOT YCTAaHOBAECHMS CIIELMATIbHBIX MEP 3allMThI MMocaeAHUX. Tak, mpe-
KpallleHue MpaBa COOCTBEHHOCTH Ha MMYIIECTBO YaCTHBIX JIMII BO3MOXHO B CBSI3M C €ro HallMOHAJIM3allueil B
COOTBETCTBUU ¢ (peaepanbHbIM 3aKOHOM (ab63. 3 m. 2 cT. 235 T'K), uto camo mo cebe SBiSIeTCSl TTPaBOMEPHBIM
neiictBueM. B 3ol cuTyanny coOCTBEHHUK 00s13aH TTOMYMHUTHCS 3aKOHY U HE BITpaBe TPeOOBATh BO3BpaTa CBOETO
MMYIIIECTBA, HO MOXET TPEOOBAThH MTOJIHOM KOMIIEHCAIINY — B3bICKAHHS YOBITKOB, BKITIOUYAIOIINX U HE TIOJTYyIeHHBIE
UM JOXOIbI, U CTOUMOCTh yTpauyeHHOTro UM umyiiectsa (c1. 306 T'K)!. D10 nmpaBo, ogHaKO, MPUHAIJICKUT TOJbKO
COOCTBEHHHKY, HO He CYOBEKTy MHOIO (OrpaHMYEHHOIO) BEIIHOro IpaBa. Takoe ke MpaBO MpPEIOCTaBIISETCS
COOCTBEHHUKY 3€MEJIbHOTO yJacTKa, W3bIMAEMOTO IS TOCYIApPCTBEHHBIX WJIM MYHUIIWAMAIBHBIX HYXI IO
pelleHUI0 OpPraHOB MCIOJHUTENbHOU BiacTu (cp. cT.279—282 I'K; m. 2 ct. 55 u cr. 57 3K). AHajiornuHas
CHUTYyaIIldsI MOXET CJIOXUTHCSA U B CIyJ9ae PeKBU3UIINKA MMYIIECTBA B OOIIECTBEHHBIX (ITyOJIMYHBIX) MHTEepecax (CT.
242 TK), ¥ B HEKOTOPHBIX IPYTUX CUTYALUSIX IIPUHYIUTEILHOTO U3BSITHS BEIIN Y COOCTBEHHUKA?.

4. TlIpobieMa «KOHKYpeHIIMH HCKOB» IPH 3aIIATe BEIHbIX MPaB

B KOHKpETHBIX CUTyallUsIX HapyIIeHUs TpaB COOCTBEHHMKA MM CyObEeKTa MHOTO BEIIHOTO MpaBa BO3HUKAET



BOIIPOC O TOM, K KaKOil M3 BO3MOXKHBIX Pa3HOBUIHOCTEHM TpakIaHCKO-TIPABOBOI 3aIMTHI BIIpaBe IMPUOCTHYTH
ITOTEpPIIEeBIEEe OT IIPABOHAPYIICHMS JIUII0. DTOT BOIIPOC TJIABHBEIM 00pa30M KacaeTcsl pa3jIMIrii B OCHOBAHMSIX U
VCIIOBUSIX TIPUMCEHEHUSI BEIIHO-TIPABOBBIX M 00SI3aTeIbCTBEHHBIX CIIOCOOOB TaKOM 3amuThl. Bemp Halme
rpaxXgaHCKOe 3aKOHOIATEJILCTBO HE MIPEIOCTABIIsSIeT BO3MOXKHOCTH BRIOOPA BUAA UCKA M TEM CaMbIM HE IOMYCKaeT
TaK  Ha3blBa€MOM  KOHKYPEHIIMH HCKOB, CBOWMCTBEHHON  aHIJIO-aMEPUKAHCKOMY, a HE  KOHTH-
HEHTAJIbHOMY €BPOIIEICKOMY ITPABOIIOPSIIKY'.

TTosTOMY TIpM HAJWYWK JOTOBOPHBIX WJIM WHBIX O0S3aTEILCTBEHHBIX OTHOIICHWN MEXIY HApYIIUTEIeM U
ITOTEPIICBIINM ITOCIICTHUM ¥ TOJLKHBI IIPEIBSIBIATHCS CIIeaIbHBIC, 00S3aTeIbCTBCHHBIC, a HE BEITHO-IIPABOBHIC
TpeGOBaHUS B 3AIINATY CBOWX IIpaB? MMEHHO IIOTOMY, YTO MEXKIY YYaCTHUKAMM CIIOpa CYIIECTBYIOT OT-
HOCUTEJIbHBIE, a He aDCOJIOTHBIE MPAaBOOTHOIIEHU. Tak, Mpy Bo3BpaTe KpeanTa, 00eCIieYeHHOIO 3aJI0IOM BEILH,
OCHOBaHMEM TpeOOBaHUS 3aJIorofaTesIsl O repeaadye eMy IpeameTa 3ajaora sBiseTcsl Hajuiexailee UCIIOJTHEHUEe UM
KpeauTtHoro obs3atenabcTBa (cT. 352 I'K), a He HapylieHUe 3ajioroiaeps;kareyieM ero InpaBa COOCTBEHHOCTH Ha
JIAHHYIO Belllb.

BelmHo-TIpaBoBEIE UCKM HE MOTYT OBITh MCIIOJIB30BAaHBI ITOTEPIIEBIIMM U TIPU OTCYTCTBUM WHIVWBUAYAIHHO
oIpeieICHHOM BelIM Kak IpeaMeTa cIiopa (HalmpuMmep, B CIydae yTpaThl WIM HEIOCTa4M KOHKPETHOTO Ipy3a 1o
BHUHE €T0 IIePeBO3YMKa), MO0 BEITHBIC OTHOIICHHUS 10 IOBOIY JaHHOM BEIIX B 3TOM ClIydyae IIpeKpaliaroTcs.

Ecnu Xe wuMyllecTBEeHHbIE IIpaBa YYaCTHHUKOB 00s3aTelbCTBAa HapyIIeHbl TPEeTbUMU JIMIAMU, He
YYacTBYIOIIMMU B 00S53aTeJIbCTBE (HAIIpUMEP, TaKUM JIMIIOM IIOXMIIEHA WIM HE3aKOHHO M3bsTa Belllb,
SIBJISIBIIASICSL TIPEIMETOM JOTOBOpa apeHIbl WM XpaHEHMs), TO MCK 00 WX 3ammuTe (B JaHHOM ciiydae — 00
UCTpeOOBAaHNH KOHKPETHOM Bellln) OyaeT HOCUTh BEIITHBIN XapaKTep.

[TosToMy B Tex ciaydasix, KOTga OrpaHMYeHHBIC BEIIHBIC ITpaBa BO3ZHUKAIOT ITO0 JOTOBOPY C COOCTBEHHUKOM
BelIy (HarpuMep, P YCTAaHOBJICHUH CEpBUTYTA MJIU IIPaB 3aJI0TOAEPKATEsT), OHU 3aIIUIIAIOTCSI UX CYObeKTaMM
B OTHOIIEHUHU BCEX APYTUX JIMI[ C IIOMOIIBIO BEITHO-TIPABOBBIX (a0COMIOTHBIX), a HE 00513aTeIbCTBEHHBIX UCKOB,
nbo caMu 3T IIpaBa HOCIT aOCONIOTHBINA, a HE OTHOCUTEIbHBIM XapakTep. COOCTBEHHMK e BEIIM B TaKOM
CUTYallUU CBSI3aH C CYOBEKTOM OrpaHMUYEHHOTIO BEIIHOIO MpaBa 00s3aTeIbCTBAMM, BOBHUKIIMMU U3 JOrOBOpa, U
ITOTOMY BO B3aIMOOTHOIIIEHUSX C TTOCIEIHNM He MOXET IIPUOETaTh K BEITHO-TIPABOBBIM CITOCO0AM 3aIlIMThI CBOMX
WHTEPECOB.

H7s 3ammThl CBOUX MMYIIECTBEHHBIX MHTEPECOB COOCTBEHHMK WM CYOBEKT MHOTO BEIIHOTO ITpaBa MOXKET
TaKKe MCIO0JIb30BaTh TPEOOBAHME O NMPU3HAHUM HEACHCTBUTEIBHON CHCIKM 110 OTUYKACHUIO TIPUHAIICKABIICH
eMy Belu (ecld pedb MAeT 00 OCIIOPHMMOI CHeNKe) JIMOO O NMPUMEHEHUM IOCICICTBUI HEIEeHCTBUTEILHOCTH
caenkyu (ecad pedyb MIOET O COBEPIICHMM HUYTOXHOM caeiaku). B oboux ciaydasix oOIIMM MOCIEACTBUEM
COBEPIIICHUST HENEHCTBUTENbHON CHEJKM CTAaHET PeCcTHUTYHHs, 3akKiloJalonasicsd, B YacTHOCTH, B BO3BpaTe
KOHKPETHOM Belly (TpeMeTa CAEIKN) TiepBOHAaYaIbHOMY Biiaaesbiy (1. 2 ¢T. 167 I'K).

O4YeBUIHO, YTO €CJIM NIEJ0 KacaeTcsl CIETKW, COBEPIIEHHOW caMWM COOCTBEHHUWKOM, TO €r0 OTHOIICHUS C
KOHTPAareHTOM HOCSIT JOTOBOPHBIN (00s13aTeIbCTBEHHDIN ) XapaKTep, YTO IPedONpeaeiisieT 1 BO3MOXHBIE CIIOCOObI
3aIIUTHl ero IpaB. Ho ecim KOHTpareHT COOCTBEHHMKA II0 HENEeWCTBUTEIBHON CHeiIKe IIPOM3BENl 3aTeM
OTUYXIEHME TIOJyYeHHON OT COOCTBEHHMKA BEIIUM TPETbeMy JIUIy, TO B OTHOIICHUSIX C TaKUM HOBBIM
nprodpeTaTeieM OBIBIINI COOCTBEHHUK MOXKET MCIIOIb30BaTh TOJBKO BEIIHO-IIPABOBBIC CITOCOOBI 3allIUThI, 10O
OHM HE COCTOSIM B JOTOBOPHBIX (00s13aT€IbCTBEHHBIX) OTHOLIEHUSIX APYT C APYTOM.

OpmHaxko B psjie ciIydaeB OBIBIIME COOCTBEHHUKM, ITOJTYIMB OTKA3 B YIOBJICTBOPECHNH CBOMX BEIIHO-ITIPABOBEIX
TpeOOBaHWII O BO3BpaTe MM HMMYIIECTBA, HAXOMSIIETOCS Y HOBBIX BJIAAENBICB, KOTOPHIC IIPHOOPEIN €ro B
pe3yiIbTaTe CIEOK, OCIApUBAIOT CaMU 3TH CHOCIKH, CChUIASICh Ha HENCHCTBUTEIBHOCTh IEPBOM U3 «IICTIOIKH»
TaKMX CHEJIOK (3aKITIOUEHHOM ¢ MX yJYacTHeM B KayecTBe OTIYXKIaTelIeil CIIOpHO Beln). Bemxb MOCKONBKY TiepBast
U3 OO0ILIEel «LEeMOYKM» CAeIKa MPU3HaHa HeleMCTBUTEIbHOM, JUILIAIOTCS 3aKOHHBIX OCHOBAaHUI U BCE OCTaJIbHbIE
CHCNKM IO OTYYXIESHHUI0O JAaHHON BeIlM, YTO TaKXe BJIEYET WX HENeHCTBUTEIBHOCTb U ITOCJIENOBATEIbHOE
MMpYMEHEHNE PECTUTYLIMH, a €€ KOHCYHBIM pPe3yJbTaTOM HOJIKHO CTaTh BO3BpallleHHE BEINW IePBOHAYATHLHOMY
BJIafeNbIly. Takoe MOCIEACTBHE IO CBOEMY COACPXKAHUIO aHAJOTUYHO ITOCTCACTBUSIM BUHIWKALIMA — BEIIHO-
MPaBOBOTO 1UcKa 00 ucTpedboBaHUU Bellu, mpeaycMoTpeHHoro cT. 302 I'K.

B cBsaI3u ¢ 3TMM B IIPaBOIPMMEHUTEIBHONM MPAKTHKE BO3HUK BOIPOC O COOTHOHIEHWH BHHAMKAIMH H
PECTHTYIIHM KaK CIIOCOOOB 3alllATHl MMYIICCTBEHHBIX IIpaB, IPEXIe BCEro HApYIICHHOIO IIpaBa COOCTBEHHOCTH.
PasBepHyBIIMiica MO 3TOMY moBoay criop O6buT paspeiieH KoHctuTyunoHHbIM CynoMm P®, KoTophlil BITOTHE
000CHOBAaHHO yKa3aj, YTO B PACCMOTPEHHOM BbIIIE CUTYallMU TTPOMCXOAUT HEJOMYCTUMOE CMEIIIEHUE Pa3IMYHBIX
CIOCOOOB 3allUThI MpaB COOCTBEHHMKA: OH 3asBJISIET 00s513aTEJIbCTBEHHOE MO CYTU TpeboBaHUE (O PECTUTYLIMU
BEIll1) Ha OCHOBAaHWU NPU3HAHUS HEACHCTBUTEIBHON CHCIKM WM CHEJIOK, COBEPIICHHBIX 0e3 €ro yJacTus
TPETHEUMU JINLIAMU, TOTA KaK B OTUX LIEJISAX eMY IPEIOCTaBIeH BUHINKAIIMOHHEIHA (BEIIHO-TIPABOBOI) MCK .

Takum o0pa3oM, TpeOoBaHMS (UCKM) O PECTUTYLIMHA M O BUHAWKAIIMA KOHKPETHOM BEIIM MMEIOT HE TOJIBKO



pa3IMIHy0 (00S3aTeIbCTBEHHYIO M BEIIHO-IIPABOBYIO) IOPUINYECKYIO TIPUPOAY, HO U PA3TUIHBIA CYOBEKTHBIN
coctaB (CTOPOHBI CIEIKHA B TEPBOM CiIydae M COOCTBEHHMK C HE3aKOHHBIM BJIaIeiblieM — BO BTOpPOM),
Pa3IMIHEBINA TIpeaMeT HOKa3bIBaHUS (HEOCWCTBUTEIBLHOCTD CHCIKM WM HAJIWIWE BEIIHOTO IIpaBa) M Jaxke
pasjM4Hble IIPeIMeThl (PECTUTYLIMSI, B OTJIMYME OT BUHAMKAIIMU, JOIYCKAeT ICHEXHYI0O KOMIIEHCALUIO) U
JaBHOCTHBIE cpoku (cp. cT. 181 u 196 I'K). Bce 310 siBiIsieTCst IpsIMBIM CJICACTBUEM Pa3jidyus B IIPaBOBOM pexXUMeE
BEIIHBIX 1 0013aTeIbCTBCHHBIX IIPAB.

Haxownel, He0OXOAMMO OTMETUTh W Pa3IMYMs B CaMOM BEIIHO-IIPABOBOM 3allldTe NpaB Ha IBWKUMBbIE U
HEIBIDKMMBIC BeIlM. Bemb MMYyIIEeCTBEHHBIC IIpaBa B OTHOMIEHMM HEIBIZKMMOCTH BO3HMKAIOT, M3MEHSIIOTCSI W
MPEeKpaIaloTcs TOJBKO B MOMEHT WX TIOCYJAPCTBEHHOH pPErHCTPAlMH, T.¢. BHECEHHUS COOTBETCTBYIOIICH
MpaBOYCTaHABIMBAIOLLIEH 3armucy B EMMHBIN roCcynapCTBEHHbIM peecTp IpaB Ha HEeABMXUMOCTb. ClieI0BaTe/IbHO,
CIIOp O HAJIMYMU WJIM OTCYTCTBMU BEIIHOIO IpaBa Ha TaKoil OOBEKT BCEIIa CBOAUTCS K CIIOPY O MPaBWIBHOCTU
yKa3aHHOW 3aIuCH, T.€. JOJDKEH pa3peliaThCs MyTeM 3asiBJICHUS MCKA 0 MPU3HAHMM NMPaBa, a He O BUHAMKALIUY WU
PECTUTYLIMU HEABMXKUMOCTHU. [103TOMY B OTHOIIIEHMU OOBEKTOB HEABIKMMOCTU IPOOJIeMa KOHKYPEHIIMU MCKOB
yTpayrBacT IMPaKTUUECKOE 3HAUCHHE.

§ 2. BemHo-npaBoBbie HCKH
1. Ilonarue n YCa10BMs BUHAUKAIIMOHHOI0 MCKa

DTOT UCK MPEICTaBIICT COO0M OMMH M3 HanboJIee pacIIpoOCTPaHEHHBIX CITOCOOO0B 3aIIUTHl BeITHBIX mpaB. OH
Obl1 M3BECTEH elle PHUMCKOMY YacTHOMY IIpaBy, TIle¢ CUMTAJICS IJIaBHBIM MCKOM [UJIS 3allUThl IIpaBa
cooctBeHHOCTU. Ero HasBaHMe NpOUCXOAUT OT Jar. vim dicere — «OOBSBISAIO O MPUMEHEHUU CUJb» (T. €.
HUCTPeOyl0 Belllb NMPUHYAMTEIbHO). BUHAMKAIIMOHHBIM MCK YCTAHOBJICH Ha CiIydaii HE3aKOHHOIO BBHIOBITHS
(yTpaTel) Bel U3 (haKTUIECKOTO BJIAICHUS COOCTBEHHMKA M 3aKIIOUaeTCs B MPUHYIUTEILHOM HMCTpeOOBAHUU
COOCTBEHHMKOM CBOETO MMYIIIECTBA U3 Uy>KOTO He3aKOHHOTO BIIAICHMSI.

Bunouxauuonnstil uck — uUCK He eaaderoujezo 6euibl0 cOOCMEEHHUKA K HEe3aKOHHO éaaderouieMy ero HecoOCmeEeH-
HUKY.

Cy0beKkToM mpaBa Ha BHHIMKAIMIO SIBJISIETCS COOCTBEHHMK WJIM MHOM TUTY/IbHBIN, T.€. 3aKOHHBIA Biamesell,
HamnpuMep CyObeKT IpaBa X03sMCTBEHHOIO BeaeHUs. [1peabsBiisisa NaHHbBINM UCK, OH JAOJKEH J0Ka3aTh CBOE MPaBo
Ha UCTpedyeMoe MMYIIECTBO, T.€. €T0 IOPUANIECKUN TUTYJ. Takoe moKasbiBaHWE 00JierdaeTcsl B CyJasx, Korma
pedb MIET O HEIBMKMMOM UMYIIECTBE, TIPaBa Ha KOTOPOe TOUTEXKAT roCyAapCTBEHHOM peructparuu’.

Cy0beKToOM 0053aHHOCTH (OTBETYMKOM IIO0 HCKY) 3IeCh SIBIIICTCS HE3aKOHHBIM Biamesiell, (PakKTUIecKu
o0Jlagalolii BEIIbI0 HA MOMEHT IpembsBiIcHUS TpeOoBaHUs. Eciay K 3TOMy MOMEHTY BEIIM y OTBETYMKA HE
OKAaXETCsI, TO BUHIAUKALIMOHHBII MUCK He OyIeT yIOBJIETBOPEH, MO0 MCUe3 caM MpeAMeT BUHAMKAIMK'. MOXHO,
OJIHAKO, MPEeIbIBUTh K TAKOMY JIMIY UCK O BO3MEILIEHUU TPUUYUHEHHBIX UM COOCTBEHHUKY YOBITKOB (CT. 15
1064 T'K).

O0beKTOM BHHAMKAIMM BO BCEX 0€3 MCKIIOUEHUS CIydasiX SIBISIETCS! MHAMBHAYAJBHO ONpenesieHHAsl Belllb,
coxpaHuBIIasics B Hatype. [103ToMy HEBO3MOXHO yIOBICTBOPUTH UCK 00 UCTPpeOOBAHUHM BeIlleil, OIpeaeIcHHBIX
POIOBBIMM IIPU3HAKAMU, HAIPUMEP MapTHX OTHOPOMTHBIX TOBApOB, ITOCKOJBKY OHM MOTYT IIPOCTO CMEIIATHCS C
JIPYTUMH OTHOPOIHBIMU OOBEKTaMM, IPUHAIICKAIIMMUA TOMY Ke Biameblly. MHOrma 3asBIISIOTCS MCKU 00
HUCTPeOOBAaHUU M3 YYKOIO HE3aKOHHOTO BJIAACHUS OIPENeICHHOI0 KOJMYECTBA «0e3MOKYMEHTapHbIX LIEHHBIX
Oymar», HampuMep aklMil, KOTOpble He TOJbLKO MOTYT IEpPeMEeNIaThCsl ¢ MMEIONIMMUCS Y Biafesblia APYruMU
AHAJIOTUYHBIMU aKIUSIMM, HO M BOOOIIE SIBISIIOTCS He BeIlaMM, a IpaBaMH, 3allUIaceMbIMU C TTOMOIIBIO
00513aTeTbCTBEHHBIX NCKOB O B3BICKAHWM YOBITKOB JINOO MCKOB O TIPU3HAHWU TaKMX TpaB. B 000ux aTux ciyyasx
peub MAET O TaKUX BHUIOAX MMYIIECTBAa, KOTOPbIE HE MOTYT OBITh OOBEKTOM BEIIHBIX IIPaB, a ITOTOMY U JIUIICHBI
BEIITHO-TIPAaBOBOM 3aIIUTHI.

He w™moryr OBITh yHOBIETBOPEHHBI W BUHAUKALIMOHHBICE TpPeOOBaHUS B OTHOIIEHUMU WHIWBUAYAIbHO
oIpeesIeHHbIX Bellleil, He COXpaHUBILMXCS B HAType (Harpumep, B cilyyae, KOrja CIIopHOe CTPOECHUE KalTUTaIbHO
MEePecTPOEHO, a He MPOCTO OTPEMOHTUPOBAHO (PAKTUUECKUM BJIAJEIbLEM U MO CYTH CTAJ0 HOBOW HEIBUKUMOM
Belllblo). Benb comepkaHue BUHAMKAIIMOHHOTO MCKa — TpeboBaHMe BO3BpaTa KOHKPETHOM BEIllM, a HE €€ 3aMEHbI
IPYTOM BEIIbIO MJIX BEIIaMM TOTO K& po/Ia U KauecTBa.

2. OrpaHuyeHHs1 BUHAMKALMH Y J0OPOCOBECTHOIO BJIae/IbIa BENIH



IMpu HanmMuMKM Ha3BaHHBIX YCJIOBUI COOCTBEHHMK BIIpaBe MCTPeOOBATH CBOIO BEIllb, OOHAPYXEHHYIO UM Y
HETOCPEICTBEHHOTro HapymmTeast. Ho memo ocloXHSICTCS B TeX IPaKTUUISCKN Hanbojee 3HAYMMBIX CIydasx,
KOTJa BBHIOBIBINASI U3 BIAICHUS COOCTBEHHMKA BEIIb BITOCICACTBUM OOHAPYXKMWBACTCS Y MHOTO BiIameiblia, KO-
TOPBIA caM TIpUOOpeNT ee y TpeThbux Juil. Hampumep, B mepuon pacTop:keHus Opaka MeXIy CYIpyraMu ObIBIIMI
MyX 0e3 corjacusi >XKeHbl Ipoiajl 4yepe3 KOMMCCHOHHBIA Mara3uH aBTOMOOWJIb, SIBJISIBIIMIACS OOBEKTOM MX
COBMECTHOI coOcTBeHHOCTU. [IpenbsaBaeHHOe ObIBILIEH XKeHOi TpeboBaHME O BO3BpaTe aBTOMOOMJISI HOBBIN Bia-
JieJiell, TTIOHECIINIA K TOMY e pacXoflbl MO €ro PeMOHTY, OTKJIOHWI. YbM MHTepechl — COOCTBEHHUKA WIM MPU-
obpeTaresst — 3aCIy>KMUBAIOT 31€Ch IMIPEIITOYTCHUS?

[Tpu oTBeTe Ha 3TOT BOIPOC CIEAYET UMETh B BUIY, YTO UCTPEOOBAHNE UMYIIIECTBA COOCTBEHHUKOM BO BCEX
0e3 MCKIIOUEeHMS Clydasix MOIJI0 Obl Cepbe3HO OCJIOXHUTh TpaXJAaHCKMK 00opoT, MO0 Torma Jw0oi
MprodpeTaTesib 0Ka3ajcs Obl MO YyTPO30ii JUIICHUS MOJyYEHHOIO MMYILECTBa M MOTOMY HYXKIaJcsl Obl B TOTOJI-
HUTEJIbHBIX TapaHTUsIX. BMecTe ¢ TeM He MOTyT OBITh OCTaBJIEHBI 0€3 IPakIaHCKO-TIPABOBOM 3aIlIMThI U 3aKOHHBIE
HMHTEPEChl COOCTBEHHMKA, HEPEAKO 3aK/II0Yaloluecsl B MOJyYeHUM KOHKPETHOIO UMYIIECTBa, a HEe B AEHEXHOU
KOMIIEHCAIINY 3a HETO.

[ToaTomy 3aKOH TpamUIIMOHHO pa3JINYaeT JBa BH/a HE3aKOHHOTO (0eCTUTYJIbHOTO, T.€. (PAKTHYECKOr0) BJIAICHNUS
YyKOM BeEIblO, MOPOXMAIONINX pa3IMYHBIC TI'PakHaHCKO-TIpaBOBBIC IOCIeACTBUS. [Ipm m00po-coBecTHOM
BJIaZieHHn (DaKTUYEeCKUil BiIafeiel] BeIIX He 3HAaeT U He JOJDKCH 3HATh O HE3aKOHHOCTHU CBOEro BiIadeHus (a 1o
CyTH, Yallle BCErO O TOM, YTO IEPEeHaBIIMii eMy Belllb OTYYXIaTeIb ObUI HEe YIPaBOMOYECH Ha €€ OTUYXKICHHUE).
Takoe BO3MOXHO, HampuMmep, MpU MPUOOPETEHUM BellMd B KOMUCCUOHHOM MarasuHe WJIM Ha ayKIIMOHHOM
pacripojaxe, Korjaa MpoAaBell YMBIIIEHHO WM 0 HE3HAHWIO CKPBUI OT TOKYIATeIsl OTCYTCTBUE TPeOyeMBbIX
npaBoMounii. [Ipu atom B cuny 1. 3 cr. 10 T'K nmeiicTByeT mpe3ymmims 100pocoBecTHOCTH npuodperatens. [1pu
HeI0OPOCOBECTHOM BlIaJieHHH (DaKTHUECKMI BIIaelIel] 3HaeT JIM0O MO OOCTOSITEILCTBAM Jiejia TOJDKeH 3HATh 00 OT-
CYTCTBUH y HETO IIpaB Ha MMYILIECTBO (HAIlpUMEp, MOXUTUTEIb WU IIPpUOOpETaTeNIh BEIIN «C PYK» IO 3aBEIOMO
HU3KOU 1IeHE), TPUUEM «K 3HAHUIO IIPUPABHUBAETCS HE3HAHME T10 TPYOOiT HEGPEKHOCTI» .

IMoHsITHO, YTO y HeJOOPOCOBECTHOTO MPHOOPETATEIS UMYIIIECTBO MOXET OBITh UCTPEOOBAHO COOCTBEHHUKOM
BO BCeX Ciydasix 0e3 Kakux Obl TO HU OBbUIO OTpaHWYEHUI. Y ITOOPOCOBECTHOTrO MpUOOpeTaTesisi, HAIPOTUB,
HEBO3MOXHO MCTpeOOBATh MeHBIW U IPeHbSIBUTENbCKHE IIeHHBIe Oymaru (. 3 cT. 302 I'K), Bo-mepBBIX, M3-3a
MMPAaKTUYECKUX CJIOXKHOCTEH TEOPETUUSCKH BO3MOXKHOIO TOKA3BIBAHUS X MHANBHUIYaJIbHOM OMpPeaeIeHHOCTH, BO-
BTOPBIX, MO MPUYMHE BO3MOXHOCTH IOJyYEHMsI ONHOPOIHON II0 XapakTepy (IEeHEeXHOH) KOMIIEHCAlUu OT
HEMOCPEICTBEHHOTO MPUYMHUTE/ISI UMYILIECTBEHHOTO Bpea.

OT 100pOCOBECTHOrO MPUOOPETATEISA UMYIIECTBO MOXKHO MCTPEOOBATh B IBYX CiTydyasix. Bo-mepBbIX, eciiv Takoe
WMYIIIECTBO OBLUIO WM TIONy4YeHO 0e3B03Me3qHO (TI0 JOTOBOPY MAapeHMs], B TIOPsIKE HACJIEAOBaHUS U T.IL.),
MOCKOJIBKY TaKoe WU3bATHE HE HaHECEeT €My WMYIIECTBEHHBIX YOBITKOB, HO OyleT CIocoOCTBOBATH
BOCCTaHOBJICHMIO HapylmIeHHOro mpasa codctBeHHOCTH (1. 2 cT. 302 I'K). Bo-BTOpBIX, B Cilydae BO3ME3ITHOTO
MPUOOPETEHNST BElIX JTOOPOCOBECTHBIM ITpUOOpETATENIeM WMEET 3HAaYeHHE CHOCco0 BLIOBITHS BeHM Yy COO0-
CTBEHHMKA.

Ecau uMy1iecTBo nepBoHaYaibHO BHIOBLIO y COOCTBEHHMKA MO €ro BoJje (HarpuMep, OTIAHO MM B apeHny, a
3aTeM HEe3aKOHHO TPOJaHO apeHIaTOpOM TPeTheMy JIMILYy), OH He BIIpaBe MCTPeOOBATh €ro y M0OPOCOBECTHOTO
npuobperatens. Benb mocienHuii neiicTBOBan CyObEKTMBHO OE3yNMpeyHO B OTJAWYME OT CaMOro COOCTBEHHMKA,
JIOITyCTUBIIETO HEOCMOTPUTEIBHOCTE B BBIOOpPe KOHTpareHTa. COOCTBEHHHMK HE JIMINACTCS IIPU  3TOM
BO3MOXHOCTU TpeOOBaTh BO3MEIICHUSI YOBITKOB, MPUIMHEHHBIX €My TaKMM HEIOOPOCOBECTHBIM IapTHEpoM. B
CBSI3U C 3TUM, B YAaCTHOCTH, IIPU PA30MpPaTEIbCTBE B CyIE YIIOMSHYTOrO BBHILIE CIIOpa O MPOAaXe aBTOMOOWJISA
OBIBILIMM CYIPYroM 0e€3 coryiacusl APYroro cymnpyra (cocoOCTBEHHMKAa) OBLIO yYTEHO, YTO aBTOMAIllMHA Ha-
XOIWJIaCh B YIPABJIEHUM OTHOTO U3 HUX C COIJIACHSI IPYToro M, cjliedoBaTebHO, ITepBOHAYAIBHO BHIIIUIA U3 €T0
BJIAJeHUs 0 ero Bosie'. B yKa3aHHBIX clydasX IMPUHSATO TOBOPUTH OO OrpaHMYEHMH BHHAMKAIMM B OTHOILIEHUU
JI0OPOCOBECTHOTO MPHUOOpETATENISI UYy>KOTO UMYIIIECTBA.

ITpaBuiia 06 orpaHMYEeHUU BUHAUKALIMU BElIA OT JOOPOCOBECTHOTO MPUOOpETaTesl UCTOPUUYECKH CIOXUINChH
B TeépMAaHCKOM ITpaBe Ha OCHOBE BbIpaOOTaHHOIO ellle B cpeaHue Beka mpuHiuna «Hand muss Hand wahren»
(«pyka JojKHa TOMIEPXMBATh PYyKy», a He IPOTUBOpPeYMTh eil). MHadye roBops, ecii COOCTBEHHUK <«OMHOM
PYKOii» Tiepeaas CBOIO Belllb KAKOMY-JIMOO JIMILY B TIOJIb30BaHWE, HA XpaHEHME U T.I1., a 3TOT BJIafeliell 3aTeM He-
MPaBOMEPHO TIPOU3BENT €€ OTYYXICHUE TPETbeMy JIUILY, TO TOCHEAYIONINI MCK («IpYroil pyKoii») OH MOXET
MPEAbSBIATh HE K IPUOOPETATENIo, a TOJBKO K CBOEMY IepBOHAYaIbHOMY KOHTpareHTy'. O4eBUAHO, YTO TAaKOE
MPaBUJIO CIIOCOOCTBOBAJIO 3aIIMTE MHTEPECOB YUaCTHMKOB Pa3BUBAIOIIETOCS MMYIIIECTBEHHOTO 000pOTa.

Bo3MoxHOCTh MCTpeOOBaHUSI BElM Y €€ JO0OPOCOBECTHOTO BO3ME3MHOTO MpuodpeTaTessl 3aKOH Terepb
pacripocTpaHseT TakkKe 1 Ha ciIydad, KOT[la Belllb BHIObUIA HE TOJIBKO OT COOCTBEHHMKA, HO M OT JIMIA, KOTOPOMY
HMYLIECTBO OBLIO MepeaHo COOCTBEHHUKOM BO BJiajieHHe (HarpuMmep, OT CyObeKTa OrpaHMYEHHOTO BEIITHOTO ITpaBa



WY OT apeHIaTopa) TOMUMO ero BOJIM (HO TepBOHAYAJIbHO, CJIeI0BaTeIbHO, BHIOBIJIO OT CAMOT0 COOCTBEHHMKA
o ero Bose) (1. 1 ct. 302 I'K). DM B Gomblieit Mepe 3alIUIIAIOTCS THTEPECHl HE TOJIbKO COOCTBEHHUKOB, HO U
JIOOPOCOBECTHBIX CYOBEKTOB TIpaBa XO3SICTBEHHOTO BEACHUS W OIEPAaTUBHOTO YIIpaBICHUs, a TakkKe
apeHIaTopoB. Benb OHM 3aMHTEepecOBaHBI B MCITOJIB30BAHMU KOHKPETHOTO MMYIIECTBA, KOTOPOE COOCTBEHHUK
MpU OTCYTCTBUM YKA3aHHOTO TMpaBWia He CMOTr Obl caM MCTpebOBaTh OT JOOPOCOBECTHOTO BO3ME3MHOIO
npuoodpeTaTes.

Ho ecnu Belb BbIObUIA U3 BIaJeHNS] COOCTBEHHMKA MOMMMO €r0 BOJIM (yTepsiHa COOCTBEHHUKOM WJIM JIMIIOM,
KOTOpOMY OHa Oblla TiepeqaHa COOCTBEHHUKOM BO BJIaJieHWE, HANpUMEp apeHIaTOpOM, XpaHUTEJIeM WIn
TePEBO3YMKOM; TTOXUIIEHA Y TOTO WJIM APYroro; BHIObUIA U3 WX BIANEHWS UHBIM MyTeM IMOMMMO WX BOJIM), OHA
MOXET ObITh MCTpeOOBaHA Jaxe M y AJ0OpOCOBECTHOro mpuodperareis. Benb 31ech CyObEKTUBHO O€3ynmpeyHO
MoBelleHNe KaK MpuobperaTesis, Tak U coOCTBeHHMKA. Ho mprobpeTartenb ABIsSeTCSl XOT ¥ JOOPOCOBECTHBIM, HO
BCe e HE3aKOHHBIM BJIAEbLIEM, TTIO3TOMY TPEATNIOYTUTEIbHBI UHTEpeChl COOCTBeHHUKA. B 3Tol cutyanuu 3a
JOOPOCOBECTHBIM TMPUOOpPETaTeNieM COXpaHSeTCss NpaBO Ha BO3MellleHHe YOBITKOB, MPUYMHEHHBIX €My
OTUyXIaTeJIeM BEIIIN.

3. IlocaeacTBusi BAHAMKAIMOHHOTO HCKA

IIpu yaoBaeTBOPEHNN BUHAMKAIIMOHHOIO MCKA, T.¢. TP NCTPEOOBAHNH COOCTBEHHMKOM MMYIIIECTBA M3 YYsKOTO
HE3aKOHHOTO BIIAJICHMSI, BO3HUKAET BOIIPOC O CYyAh0E MOX0I0B, KOTOPEIE IIPMHECIO MJIM MOTJIO IPUHECTH JaHHOE
HAMYIIIECTBO, ¥ O BO3MEIIICHUH 3aTPaT HA €ro coaepKaHue, PEMOHT W YJIydlleHne, IIPON3BeICHHBIX (PaKTHUICCKIM
BragenbiieM. OTBET Ha HETO TakKe 3aBHUCHUT OT TOTO, ObUIO JIM (haKTWUECKOe BiaJeHUE TOOPOCOBECTHBIM WIIN
HenobpocoBecTHBIM. B cumty mpaBun cr. 303 'K coOGCTBeHHMK BIIpaBe IOTpeOOBAaThH OT HEI0OPOCOBECTHOTO
BJIajieNiblla BO3BpaTa He TOJbKO KOHKPETHOI'O MMYILECTBA, HO M BCEX JOXOIO0B, KOTOPhIE 3TOT BJIafeiel] U3BJIeK
WJIY TOJIKEH ObUT M3BJICUb U3 UMYIIIECTBA 3a BCE BPEMSI CBOETO BJIAICHUS UM (JIMOO UX KOMITEHCAIIUN).

Ha noGpocosectnoro Biaaeabna takasi 00s3aHHOCTD JIOKUTCS JIMIIb 32 BpeMsl, KOTJa OH y3HaJl WIN JOJIKeH
OBbLT y3HAaTh O HE3aKOHHOCTHM CBOETO BaleHUs. 3a TOOPOCOBECTHBIM BIANENbIIeM HUCTPeOyeMOTro MMYIIECTBa
MMPU3HACTCSI TaKKe IIPaBO OCTaBUTh 3a COOOM OTHEIMMBIC YIIYUYIIEHHWS, KOTOPBIE OH IIPOM3BE B UYXKOM
umyiiectBe. OH MoOXeT Takke TpeOoBaTh OT COOCTBEHHMKA BO3MEILECHUS 3aTpaT Ha IPOU3BEICHHBIE WM
HEOTIACJAUMBbIE OT HWMYIIECTBAa YIydyllleHUs, MO0 B WHOM cCJyyae COOCTBEHHUK IO CYTH TIOJydaa OBl
HEOCHOBAaTeIbHOE 00OTallleHUE.

C npyroii CTOpOHBI, KaK JOOPOCOBECTHBIN, TaK W HeAOOPOCOBECTHBIM Biajaeliel] BIpaBe IMOTpedoBaThb OT
COOCTBEHHUKA BO3MEIIEHWS] HEOOXOAMMBIX 3aTpaT Ha IoAfep:KaHWe WMYIIEeCTBA 3a TO BpeMs, C KaKoro
COOCTBEHHHUKY IIPUYMTAIOTCS JOXOOBI OT MMyIlecTBa. Beap OH mojydaeT Belllb B HamjIeXKaIlleM COCTOSIHUHU M C
noxomamMu (MM MX KOMIICHCAlIMel), COKOHOMUB Ha HEOOXOOUMBIX pacxomaX. SACHO, YTO OTCYTCTBHE TaKOIO
MpaBMIIa BeJI0 OB K HEOCHOBATEJIbHOMY 00OTallleHUIO0 COOCTBEHHMKA.

IIpu oTka3e B ymOB/IeTBOpPEHMHM BUHIMKAIIMOHHOTO MCKA BO3HMKAeT BOIIPOC O IOPUAMYECKOUN CyapOe Bellu,
OCTaBIIEWCS y JOOPOCOBECTHOTO TIpUOOpETaTeIsl BCIAEACTBUE WM3BECTHBIX OTPaHWYEHW BUHIWKAIIAMW.
I'paxnaHCKMif KOAEKC HE COMEPXKUT MPSIMOTO OTBETAa Ha 3TOT BOIPOC, M3 YEro MOXHO CEJIaTh BHIBOI O TOM, UTO
CIIOpHasT Bellb KaK He MMeIomast opMabHO MPU3HAHHOTO COOCTBEHHMKA IOJDKHA CUMTATHCS HAXOMSIICUCS B
¢dakTMYeCKOM JOOPOCOBECTHOM BJIAIeHUM €€ TIpuoOpeTaTessi, KOTOPbIii MOXKET IPUOOPECTH IpPaBoO
COOCTBEHHOCTH Ha Hee 110 TIpaBIIaM O MpHoopeTaTe bHoil naBHOCTH (CT. 234 T'K).

OpHako NpyM TakKOM IIOAXOIE Belllb 110 CYTHM BBIOBIBAET M3 MMYIIECTBEHHOro 00OpOTa Ha JOCTaTOYHO
JUTUTEJIbHBIN CPOK, YTO HE COOTBETCTBYET MHTEpecaM HU ee MpuoOperaTtess (Biaaaesblia), HM TPeThbMX Jull. B
JIATEpaType MOCTATOYHO YOEIUTEIbHO OOOCHOBBIBAE€TCSI MHEHHE O TOM, YTO B JaHHOW CUTyalluM B MHTepecax
rpaXIaHCKOTo 000poTa JOOPOCOBECTHOTO TPUOOpETATeNIs BEIM CIIEAYeT CUYMTaTh €€ COOCTBEHHMKOM (Takoe
MIPaBUJIO YK€ MMeNoch y Hac paHee, B cT. 183 'K PCOCP 1922 r.), xora meiictBytomuii 'K dopmaasHO He
3aKpeIUIsIeT TaKOrO0 OCHOBAaHUS TIPUOOpETeHWsI W IIpeKpallleHWs IIpaBa COOCTBEHHOCTHM, KaK OTKa3 B
YIOBJIETBOPEHNY BUHINKAIIMOHHOTO TpeOOBaHMs ' .

BMecTte ¢ TeM 3TOT KJIaCCMYECKUM MOAXON HYKAACTCS B JOMOJTHUTEIBHOM OOOCHOBAaHMU IMPUMEHUTEIBHO K
HEIBUXKMUMOCTH, CIIOPBI O MPMHAIICKHOCTH KOTOPOM, KaK ye OTMEYaJoCh, IO CYTM TaK WIM MHAye MOJLKHBI
CBOJUTBHCS K CIIOPY O MPU3HAHUY TpaBa (T.e. 000CHOBAHHOCTU 3allMCH B TocynapcTBeHHOM peectpe). CynedHo-
apOouTpaxXHas MpaKTHKa yKe ceiiyac MCXOAMT W3 TOTO, YTO MPH OTKAa3e B YIOBJIECTBOPECHUU BUHINKAIIMOHHOTO
MCKa B OTHOIIIEHUH BEIM, IIPAaBO COOCTBEHHOCTH Ha KOTOPYIO MOUIEKUT rOCyIapCTBEHHOM pEerrcTpaliiu, TaKoe
pelnieHne Cyia CTAHOBMTCSI OCHOBAHHEM JIJIsl PErHCTPANMM Tepexo/ia mpaBa COOCTBEHHOCTH HA BEIllb K TMOKYIIATETIO
(r.e. K ee aKTUIECKOMY, JOOPOCOBECTHOMY BIIAAENbIy)2. BuanMo, 5TOT MOAXOM He Kacaercsl ClydaeB, KOraa
CyIeOHBIII OTKa3 B BUHIMKAIIMU BEIM CBSI3aH C HAJIMYMEM HEOCIIOPEHHON IPEXHWM BIIaJEIbLIEM 3allliCu B



rocygsapCTBEHHOM pEECTpE, SIBJISTIOIIECS OCHOBaHUEM IIpU3HaHUA BJ1aacjiblia €€ COOCTBEHHUKOM.

4. HeraTopHblii HCK

JaHHBI croco® 3aluThl MpaBa COOCTBEHHOCTW TOXE OBUI M3BECTEH ellle PUMCKOMY TIpaBy, O 4YeM
CBUIIETEJICTBYET U €T0 Ha3BaHUe («actio negatoria» — OyKBaJIbHO «OTPUIIAIOIITUI UCK» ).

Hezamopnutii uck — mpe6osanue 06 ycmpanenuu npensmcmeuil 8 OCYW{eCHMGAeHuU npasa co6CcmeeHHocmu,
Komopble He C63aHbl ¢ Auuenuem coocmeennuxa eaadenus e2o umyuecmeom (ct. 304 I'K).

Takve TpensTCTBUS MOTYT, HampuMep, BbIpAXaTbCs B BO3BEIGHUU CTPOCHUI WM COOPYXECHUM,
TPETSTCTBYIOIIMX JIOCTYITy CBETa B OKHA COCEIHETO JIoMa WM CO3JAIONIMX Pa3JWIHbIe TTOMEXU B HOPMaJbHOM
WICITOJIb30BAHMU COCEHETO 3eMEJbHOTO YJ4acTKa, B YCTAHOBKE JOMOJHUTEIbHBIX 3aITOPHBIX YCTPOWCTB, TPETIsIT-
CTBYIOILLIMX UCITOJIb30BAHUIO ITOMELICHUSI, HAMEPEHHOM OTKJIIOYEHUM B HEM OCBEIIEHUsI U OTOIUIEHUSI, CO3NaHUN
COOCTBEHHUMKY WJIM WMHOMY 3aKOHHOMY BJalejblly BeIIM MHBIX aHAJIOTMYHBIX IIOMEX B €€ HOPMAaJIbHOM
HCIOJIb30BaHUU.

Cy0beKToM HEraTOpPHOTO MCKA SIBIISICTCSI COOCTBEHHUK WJIM MHOM TUTYJILHBIN BJalesell, COXpaHsIONINiA BEeIllb B
CBOEM BJIQJICHU, HO UCITBITBIBAIOIINI MPETISITCTBUS B €€ UCITOIb30BaHUM. Cy0beKTOM 00SI3aHHOCTH (OTBETYMKOM
M0 MCKYy) CUMTAaeTCsl HapylIWTelh IpaB COOCTBEHHWKA, MEHCTBYIOIIMI HE3aKOHHO (OOBIYHO 3TO Kacaercs
MpaBOMOYMS NOJb30OBAHUA, 4 HE BJIAJEHUsI WIM PACIIOPSDKEHUS, YTO OYEBUIHO, HAIIPUMEP, 10 OTHOILIEHUIO K
00bEKTaM HeABXKMMOCTH). Eciyu moMexu co3gaHbl 3aKOHHBIMM [OEWCTBMSIMM, HAlpUMEp pa3pellieHHOH B
YCTAHOBJICHHOM IIOpsIKE IPOKJIAAKO TpyOOIpoBOAa BO3jIe OOMa, IpuaeTcs MO0 UX IpeTeplieBaTh, JIMOO
OCIIapMBaTh X 3aKOHHOCTbh, YTO HEBO3MOXKHO C TIOMOIIIbIO HETAaTOPHOTO MCKA.

O0beKT TpeOdOBaHMA IO HEraTOPHOMY MCKY COCTaBJISIET YCTpaHEHMWE JUISIIEerocsl IpaBOHapYIICHUS
(TTPOTUBOIIPABHOTO COCTOSTHMST), COXPAHSIIONIETOCS K MOMEHTY TIpenbsBieHusT ucka. [10aToMy OTHOIIIEHUS TI0 -
HETaTOPHOMY MCKY HE TOJBEPXKEHBI NEWCTBUIO UCKOBOW JABHOCTU — TPEOOBAHWE MOXHO TPENBSIBUTH B JTIOOOM
MOMEHT, ITOKA COXPaHSIETCsl IpaBoHapyliueHue. I1pu ycTpaHeHUU HapyIIMTEIEM IPOTUBOIIPABHOIO COCTOSIHUS K
HEMY MOXET ObITh IPEAbSIBICH JIUIIb UCK O BOZMELIEHUHN IIPUYNHEHHBIX 3TUM YObITKOB.

5. BemHo-npaBoBas 3aIlUTA TUTYJILHOTO BJIAJEHHUS

BuHIVMKaMOHHBIN M HETaTOPHBIN MCKU B 3alllUTy CBOWX TPaB U MHTEPECOB MOTYT MPEAbSBISITH HE TOIHKO
COOCTBEHHUKM, HO U CYOBEKThI UHBIX MIPAB HA UMYILIECTBO — BCE 3aKOHHBbIE (TUTYJbHbIE) Biaaaebipbl (cT. 305 I'K).
K mx ymciy OTHOCSTCS IpeXIe BCEro CYOBEKTHI IIPaB XO3SHCTBEHHOTO BEACHUS M OIEPATUBHOIO YIIPaBJICHMS,
CepBUTYapHUU, 3aJIOrOAepKaTe I, CYObEeKThI IIpaB MOXU3HEHHOT'O HAC/IEAYEeMOTO BIaNeHHUs M MHBIX OrpaHMYeHHBIX
BelHbIX mpaB. K HUM Takke OTHOCATCS CyOBEKTHI 00A3aTe/IbCTBEHHbIX NMPAB, CBSI3aHHBIX C BIaJCHUEM YYXHM
HMMYIIECTBOM (apeHIaTOpPhl, XpaHUTEIU, NMEPEeBO3YMKU, TOBEPUTEIbHbBIC YIIpaBisiomve U T.4.). MHaye roBops,
CyOBEeKThl OTpaHMYEHHBIX BEIIHBIX TPaB, a TakKe WHbBIE TUTYJIbHbBIE BJIalelbIlbl MMYIIECTBA, IO CYIIECTBY,
MOJIyYaloT TaKylo e (a0COJIOTHYIO, BEIIIHO-IPABOBYIO) 3alLIMTY CBOMX ITpaB, KaK U COOCTBEHHUKHU.

I[Ipm 3TOM THUTYNBHBIC (3aKOHHEIC) BJIANEIBLBI, BIAACIONINE UYyKMM HMYIIECTBOM B CHJIY 3aKOHA WM
JIOTOBOPA, COIJIACHO 3aKOHY MOTYT 3alllMIaTh CBOE IIPaBO BJIaIeHUSI MUMYILECTBOM JaXe NPOTUB €ro COOCTBEHHHUKA.
Ecnu Takyio 3alidTy MCIOJNB3YIOT CYOBEKThl OrpaHMYCHHBIX BEIIHBIX IIpaB, €€ BEIIHO-IIPAaBOBOM XapakKTep He
BbI3bIBa€T COMHEHM. UTo Xe KacaeTcsl JOrOBOPHBIX BJIAAe/blIeB MMYIIECTBA, TO UX B3aMMOOTHOIIEHMS C €ro
COOCTBEHHUKAMM HOCST 00s3aTeJIbCTBEHHO-TIPABOBOM, a He BEIIHBbI XapakTep. B culy 3TOro OHM CMOTYT
WCIIOJIb30BaTh 3[eCh O00S3aTeIbCTBEHHBIE, a HE BEIIHO-TPABOBBIE CIOCOOBI 3alllMTHl CBOMX TIpaB. Eciu,
HaIpuMep, apeHI0AaTe/Ib-COOCTBEHHUK B HapyllIeHWE JOTOBOpA HE MepeaeT apeHIaTOPy B YCTAHOBJIEHHBIA CPOK
apeHI0BaHHOE ITOMEINCHNEe, apeHIaTop BIIpaBe MCTPEOOBATh 3TO TMOMEIICHHE Yy COOCTBEHHMKA, HO HE II0 -
BMHAMKALIMOHHOMY, a 110 00s13aTe/IbcTBEHHOMY UCKY (I1. 3 ¢T. 611 u ct. 398 I'K).

3aluTa J0roBOPHOTO BJIAAEHUST BEIIHO-TIPAaBOBBIMU CITOCOOAMU BO3MOXKHA B OTHOIIEHHMHM TPETbHX JIMII, a HE
KOHTPareHToB M0 JOrOBOPY, — HAaIlpuMep, MPU CO3MaHUU apeHIaTOpy IMOMeX B MCIOJIb30BaHUU apEeHIOBaHHOTO
UM Y COOCTBEHHHMKA TTOMEIICHUS BiaaeabliaMU (B TOM YKCJIe, apeHIaTopaMU) IPYIUX MOMEILEeHU, HaXOAIIMXCS
B 9TOM Xe 3JaHUKU. B 3TOM CMBbICI€e MOXHO TOBOPUTh 00 aOCOMIOTHON (BEIIHO-IPABOBOI1) 3alllUTe HE TOJBKO
IMpaBa COOCTBEHHOCTHU M MHBIX BEIIHBIX IIPaB, HO M BCSIKOTO 3aKOHHOTO (TUTYIBLHOTO), B TOM YKCJIE TOTOBOPHOTO
BJIAZICHMSI.

BMecte ¢ TeM Biamenbuyeckas 3allnTa, Jaxe Kacasch MpaB BiAaIeHUs, IPUOOPETEHHBIX MO JOTOBOPY, SIBISETCS
WHCTUTYTOM BEIIIHOIO, a He 00s13aTeJIbCTBEHHOTO MpaBa, a COCTaBJSIONINE €€ UCKM OTHOCSTCS K YMCIY BEI[HO-



nipaBoBbix!. [Ipy 9TOM 3allMIIACTCS NPABO BJAAJEHUS YyXKOii BelbI0 KaK aOCOIOTHOE IO CBOESH IOPUANYECKOM TIPH-
polie TIpaBOMOYME, BXOMSIIIEEe B COCTaB KaK BEIIHBIX, TAK U 00S3aTeIbCTBEHHBIX MpaB. [103TOMY 00BEKTOM TaKoit
3aIUTHl MOTYT CTaTh TOJHKO HHANBHIAYAJILHO ONpe/iejieHHble Belli, HO He 00s3aTebCTBEHHBIE TIpaBa (Harmpumep,
Ha 0AHKOBCKUI BKJIaJ WJIM Ha «0e3M0KyMEeHTapHbIe IIEHHBIC OyMaru»), a caMa OHa HOCUT aOCOIIOTHBIN XapaKTep.
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Pasnen V. HacaencresenHoe npaso

I'nasa 25. IloHsATHE M OCHOBHBIE KATETOPHH
H

§ 1. IlonsiTe M OCHOBAHMS HACJIEAOBAHUS

1. IloHsATHE HAC/IEICTBEHHOIO NMPaBa

TpaguLIMOHHO NIPUHSITO Pa3IMYaTh MPaBO HACIECAOBAHUS B OOBEKTUBHOM U B CYOBEKTUBHOM CMEIC/IE. B 00b-
€KTHBHOM CMBICJIE 3TO COBOKYNHOCTh HOPM, PEryJHpPYIOIHX IpoLecc Nmepexoaa mpaB M 00A3aHHOCTEH ymepiiero
rpakiaaHMHAa K JApyruM JunaM. VMIMEeHHO B 3TOM KayecTBe HACJICACTBEHHOE IIpaBO SIBJISIETCSI ITOAOTPACIBIO,
BXOJSIIECH COCTABHOM YAacThIO B TpaxmaHCKOe MpaBo. B CyObeKTMBHOM 2Ke CMBIC]IE TIOI IIPaBOM HACJIeOOBaHUS
IMOHMMAIOT MpaBO JHMIA ObITh NPU3BAHHBIM K HACJENOBAHMIO, a TaKKe €r0 IPaBOMOYMS ITOCJIEC TPHHSITUS
HacJeICcTBa.

HacnemctBeHHOe mpaBO TECHEHMIIMM 00pa3oM CBSI3aHO C MPaBOM COOCTBEHHOCTH TpaxnmaH. Benmb, ¢ omHoOit
CTOPOHBI, HAaCJIeAOBaHKE MTO3BOJISIET Peaan30BaTh TPABOMOYME PACITOPSIKEHMsI CBOMM MMYIIIECTBOM, a C APYTroi —
SIBJIIETCSI OMHUM M3 OCHOBaHMI BOSHUKHOBEHMS IIpaBa COOCTBEHHOCTH.

HacnenctBeHHOe TpaBO HUKOrAAa He OBLIO caMOAOBJCIOIIMM oOpa3oBaHMeM. OHO OBbLIO, €CTb U Oymer
NMPOM3BOIHBIM II0 OTHOIICHHWIO K OOIIEMYy MAaCCHBY IIPaBOBBIX HOPM, PETIAMEHTHPYIOIINX COOCTBEHHOCTH
rpaxiaaH. A TMOCKOJBKY y Hac B CTpaHe Bce 0Oojiee 3pUMO OCYLIECTBISIETCS MPOLECC COBEPLICHCTBOBAHUS
pacnpeneTuTeIbHBIX OTHOIIEHWI, ¢ HEM30EXKHOCTBIO COXpaHSEeTCsl M 3HayeHWe MHCTUTYTa HaciaemoBaHus. U
CETOIHSIIHSS PeaIbHOCTh CBUACTEIBCTBYET O TOM, YTO BO3MOXKHOCTB IepeaaTh CBOMM OJM3KUM IO HACJICICTBY
MMYIIECTBO M TMOJYYUTh HACIEACTBO OT OJM3KMX BO MHOIOM ITO3BOJISIET UYEJIOBEKY YBEpEeHHee M CTaOMJIbHEe
YyBCTBOBATb CE0SI B CUCTEME COBPEMEHHBIX OOIIECTBEHHBIX OTHOILIEHUIA.

Hopwmsl, perynmpytomme HacaeICTBEHHBIE OTHOIIICHMS, conepxKarcs B TpeTbei yactu 'K PD, neiicTBytomieii ¢
1 mapra 2002 r.! OHu 3HAYMUTEILHO pedOPMHUPOBAHBI IO CPABHEHUIO C TEMU, YTO OBLIM IIPUHATHI €IlE B
COBETCKMI neproa?. MHOro4yucjieHHble HOBEUIBI 3aKOHOIATENBCTBA O HACAEIOBAHUM OTPAXAaloT 3HAYUTEIbHBIE
SKOHOMIYECKME M3MeHeHUs B Poccun, m Tipexkne BCcero — yTBep:KIEHWE W Pa3BUTHE YaCTHON COOCTBEHHOCTH
rpaxnad. OTcoma — M pacHIMpeHNE AMCHO3MTHBHBIX HAYAJT B 0003HAUCHHON cepe, M MpomyMaHHas 3aIlnTa
AMYIIECTBEHHBIX MHTEPECOB WICHOB CeMbM HacjemomaTeliss, U YeTKOe OIpeAcsieHre IIOpsIKa HaclIeoOBaHUSI
MPUHLMITMAIBLHO HOBBIX OOBEKTOB IIpaBa COOCTBEHHOCTH IPakIaH.

Ormpenensis 3HaYeHHE HACJEICTBEHHOr0 MNpaBa, HEOOXOAMMO IIPMHMMATh BO BHMMaHME, 4YTO DPa3BUTUE
HAacJIEACTBEHHOIO MpaBa, CIpaBeIIMBOE HACIEACTBEHHOE PEryIMpoBaHME — OIWH M3 apryMEeHTOB B ITOJIb3Y
MMpeobpa3oBaHUs XO3ICTBEHHOTO MeXaHn3Ma. Bellb 4eloBeK paboTaeT He TOJBKO ISt ceOs M 0OIIecTBa, HO W ISt
CO3IaHUs TIPOYHOI MaTepHaIbHOM 0a3bl OMIM3KKMX eMy Jifoneii. CTao ObITh, CaMO CYIIIeCTBOBaHUE M JaIbHEHIIIee
pa3BUTHEC WHCTUTYTA HACJICIOBAHUS TECHO CBSI3aHEI C CO3MaHUEM OTHOTO M3 MOIMHEIX MMOOYIUTEILHBIX CTUMYJIOB
K IIPOU3BOINUTEIBHOMY TPYIY.

2. TlonsaTHe HacjenoBaHHs (HACJIEICTBEHHOTO MPABONPEEMCTBA)

1Ilo0 nacaedosanuem nonumaemcs nepexo0 umywecmea ymepuieo (e20 Haciedcmea, HACAOCHEEHHO20
umMyuiecmea) K Opy2um AuUamM 6 nopsaoke ynueepcaivHozo npasonpeemcmea (1. 1 cr. 1110 I'K).

TakuMm 06pa3oM, B 3aKOHE 3aKpEIUIEHO JABHO CJIOXMBILEECS B JOKTPUHE OIpeAe/cHUEe HACIEAOBAaHUS KaK
MPaBOIIPEEMCTBA, IIPUYEM MPABONPEEMCTBA YHHBEPCAJIBHOIO.

B.M. XBoCTOB B CBO€ BpeMsI CIIPABEIIMBO HACAJ, YTO CO CMEPTHIO CyOheKTa IpaBa ITOrM0aloT JajJeKo He BCe
MIPUHAIJIEXABIINE €My CYOBEKTMBHBIE TIpaBa M JIEXKABIIME HAa HEM OOS3aHHOCTH . JleCTBUTENBHO, CMEPTh
MpeKpailaeT JUIIb T€ OTHOLICHHUs, KOTOPbIe OOYCIOBUJIUCH JIMYHBIMU KauyeCTBAMU YMepIIEro. DTo KacaeTcs
MpeXIe BCEro JIMYHBIX HEMMYIIECTBEHHBIX NpaB U oOsg3aHHOCTeW. MX, Kak MpaBUIO, HEJIb3s OTAEIUTH OT
KOHKPETHOI'O JIMIIA M IepenaTh KOMy-Iu0o apyromy. IIpuMepoM MOTIYT CIyXXWUTh MPaBO Ha MM, O0S3aHHOCTU
aBTOpa I10 U3IaTEIbCKOMY WIN CIIEHAPHOMY TOTOBOpaM. He rmepexomsT 1o HacIeICTBY U BCETIA TECHO CBSI3aHHBIE
C JIMYHOCTBIO yMEpINEero IipaBa M OOS3aHHOCTM aJIMMEHTHOTO XapakTepa, IO BO3MEILIEHUIO Bpema, IO



HUCTIOTHEHUIO PUAYIIMAPHBIX CAEIOK U PSII IPYTHX.

BonpmmmHCTBO ke TIpaB M OOSI3aHHOCTEH yMepIIero rpaXXgaHWHA IIepeXOOUT K IPYTMM JIMIlaM. Takoe
IIpaBOBOE SIBJICHNE ITOJIYIIIIO Ha3BaHKe npaBonpeeMcTBa. Kak m3BecTHO, yXe B IpeBHeM PrMe mpruMeHUTEIHLHO K
HACJIEJOBAHUIO pa3vdyalyi IMPABONPEEMCTBO 00INee, WIM YHHBEPCAJIbHOE, M YACTHYHOE, WIH CHHIYJspHOe'.
CUHTYISIpHBIA TpaBONPEeMHUK MTPUOOPETAeT TOJIBKO KaKOe-HUOYIb OHO MPaBO WM I'PYIIITY MpaB.

B . 2 ct. 1110 I'K cchopMynrpoBaHbl UepThl, CBOMCTBEHHbIC YHHBEPCAJIbHOMY NpaBonpeeMcTBy. I1peskie Bcero
— 3TO TIepeXoI UMYIIECTBA OT YMEPIIIETO K APYTUM JINIaM «B HEU3MEHHOM BuIe». [1posBisgeTcs yKa3zaHHasI yepTa B
TOM, YTO HEe MCHSIETCSI COCTOSIHHME «TeJIECHBIX Bellleii» (res corporales); xapakTep, comep:kaHHe U 00beM IIpaB U
00s13aHHOCTE. BMecTe ¢ TeM ¢ Ie/Iblo 3alIWThl MHTEPECOB YYACTHUKOB Pa3IMIHBIX KOJUICKTHBHBIX CYOBEKTOB
PBIHOYHBIX OTHOIICHWI 3aKOHONATEILCTBO YCTAHABIMBACT psi MCKIIYEHHIA 13 OOIIEero ITOJIOXEHUS O
HEU3MEHHOCTU YHUBEpPCAJIbHOIO IpaBompeeMcTBa. CKaxXeM, HacJeOIHUMK YMepIIero 4jeHa KpecThbsIHCKOro
(bepmepckoro) xo3siicTBa, He BXOISIIMI B €r0 COCTaB, UMEET MPaBO Ha MOJyYeHUe KOMIIEHCAllMU, COpa3MEPHOI
TOM 1o0Jjie, KOTOpPYIO YHAcjeaoBajl 3TOT MOCTOPOHHUM mis1 xo3siicTBa rpaxaaHuH (m. 2 cr. 1179 I'K). Takasa
KOHCTPYKIIMSI OIICHMUBAETCS B JIMTepaType KakK IPaBOIPEEMCTBO, CONPSIKEHHOS ¢ MOAU(HKAIMEN Mepexoasmero
npasaZ.

CrenymoIiasl 4yepTta YHUBEPCAIbHOIO IIPaBOIIPEEMCTBA 3aKJII0YACTCSI B TOM, YTO HACJIEACTBO IEPEXOMUT KakK
«eJMHOE 1eoe». YXXe JaBHO 3aMEUeHO, YTO HAaCJIeACTBEHHOE HMYIIECTBO — 3TO €IMHCTBO, OIpEAeTeHHbIN
KOMILIEKC, COBOKYMHOCTb UMYIIIECTBEHHBIX M HEOOXOMMMBIX IJII UX OCYIIECTBIECHUSI HEUMYIILIECTBEHHBIX IIpaB U
obs13aHHOCTel!. B mMTepatype ero Ha3bIBalOT TAKXKE «HACJIEICTBEHHON MACCO».

W, HaKoHEII, TpeTh YepTa YHUBEPCATHHOTO IIPABOIIPEEMCTBA COCTOUT B TOM, YTO OHO COBEPIIIACTCS «B OIUH H
TOT K€ MOMEHT». DTO 3HAUYUT, YTO BeCh KOMILICKC IIpaB U OOSI3aHHOCTEIH YMEPIIEeTo MEPEeXOMUT K HacIeTHNKAM
oIHOBpeMeHHO. Herb3st MpUHSTH OMHU IpaBa paHblle, a Apyrue mosxe. IMeHHO mo3ToMy HacleTHUK, KOTOPBIM
MPUHSUT KaKoe-TO OTOEJbHOE MpPaBO, CYUTAETCS aBTOMATUYECKM MPUHSIBIIMM W BCE OCTaJbHbIe, U3BECTHBIE U
HEU3BECTHBIC €My ITpaBa yMepILero.

3. OcHoBaHus HAC/IEIOBAHUS

Co BpemeH JlpeBHero Puma mpaBo 3akperuiseT JABa OCHOBAHMS HACJeNOBaHMsA: 3aKOH M 3aBemanue. B 'K
PC®OCP 1964 1. oHu ObUTM Ha3BaHbl IMEHHO B TAKOM TOPSIAKE, YTO BITOJHE OTBEUATIO CTPEMJICHUIO COBETCKOTO
TOCyJapCTBa PEeTYIMPOBaTh HACIEACTBEHHBIE OTHOIIICHUS TTPEMMYIIIECTBEHHO BOJIel 3akKoHoaaTe 1. EcTecTBeHHO,
M BeChb MacCHB HOPM, IIOCBSIILIEHHBIX HACIEI0BAaHMIO 110 3aKOHY, npeaiunectBoBal B 'K PCOCP 1964 r. tem, uto
PETYIMPOBAIM HACIEJOBAHUE TI0 3aBEIIAHUIO.

HeiictByomnii 'K P® Ha3biBaeT OCHOBaHMSI HAc/ieOBaHUsI B MHOM IIOPSIAKE, CTaBsl HA MEPBOE MECTO
HacJienoBanue no 3apemanuio (cT. 1111 I'K). I'maBa o HacienoBaHUM IO 3aBelllaHUIO HaMepeHHO nomenleHa B 'K
P® nepen Toii, KOTOpast COAEPKUT HOPMBI, PETYJIMPYIOIINE HACASIOBAHUE 110 3aKOHY.

Jlorvka 3aKkoHOmAaTENsI COBEPIIIEHHO CITpaBeIIMBa U JIETKO MoanaeTcs oobsicHeHn1o. Poccuiickoe rocymapcTBo
CTPEMHUTCS CTaTh COLMAIBHBIM, 3a00TAIIMMCS O WIeHaX OOIIeCTBa, YYUTHIBAIOIINM M BCe OOJIee YBaKAIOIINM HX
BOMIO. B moMHOIT Mepe 3TO OTHOCHUTCA W K BOJE€ COOCTBEHHHKA, DPACIIOPSAMBIIETOCS B 3aBEIIaHNU CBOUM
HMMYIIECTBOM Ha CIyJail CMEepTH.

3HauYMMOCTb HacaeAOBaHMS T10 3aBEIIaHUIO0 HOPMATUBHO MOAYEPKHYTA U AETATbHOCTHIO PerIaMEHTUPOBAHMUS:
cooTBeTcTBYIoMIAs r1aBa B 'K comepkut 23 ctaThy, TOTrJa Kak IjlaBa O HACJAeAOBaHUM 110 3aKOHY — 11.

IIpropuTeTHOCTL TAKOrO HACJEIOBaHMUs, KakK 3aBelllaHue, 3aKperuieHa COXpaHEeHHOW B JeMCTBYIOLLEM
3aKOHOAATETLCTBE HOPMOH, COTJIACHO KOTOPOI HACJeI0BAHHE MO 3aKOHY MMEET MeCTO, KOI/Ia M MOCKOJIBKY OHO He
u3mMeHeno 3asemanuem. Ilpuyem ct. 1111 T'K, comepxkaluasi 3To MoJOXeHKWE, PacpOCTPaHsIET €ro U Ha MHbIE
cIyJau, YCTaHOBJICHHBIC TaHHBIM HOPMAaTUBHBIM aKTOM. B KauecTBe mpuMepa MOKHO Ha3BaTh OTKA3 HAaCJIETHUKA
I10 3aBelaH1IO OT HACJEACTBA B MOJIb3y HacJaeaHUKa 110 3aKoHy (1. 1 cT. 1158 T'K).

YuuteiBas 3HaYeHWE 3aBEllaHMS, HEOOXOMMMO BMECTE C TEM TOMHUTBH, YTO HACJeIOBaHWE — 3TO TaKOM
TPOU3BOHDIA CMOCO0 BO3HMKHOBEHUSI MpaBa COOCTBEHHOCTH, IMPU KOTOPOM IPaBOIIPEEMCTBO HACTYIAET JIUIIb
Omaromapsi HaJW4YMIO OIIPEACIICHHOTO COCTaBa IopuamuecKumx ¢akroB. Cpenm HHX. CMepTh TpaXkIaHWHA
(0OBsIBICHME IPaXXIaHWMHA YMEPIIUM), IPUHSTUE HACIEICTBA U Jp.

HezaBucumo oT ocHOBaHUS HacjiemoBaHUs (3aBEIllaHME WIM 3aKOH) BaXKHEWIIMM IOPUANICCKUM (HaKTOM B
KOHKPETHOM COCTaBe SIBJISIETCSI CMEPTh rpaxkiaaHuHa (00bsiBieHue ero ymepmmm). He ciyuaiitHo b.b. Uepenaxun
Ha3BaJ €€ <«...OCHOBHBIM IIOBOJIOM K OIpPEOEACHUIO IIPAaBOBOM CyIbOBl MMYIICCTBEHHBIX... IIpaB yMeEpIIero
rpaxmaHnHa» .

Poccuiickoe 3aKOHOIATEILCTBO HE IpeIycMaTprUBaeT MHBIX OCHOBAHMI HACICIOBAHMS, KPOME 3aBeIIaHUs 1
3aKoHa. Jlaxxe Takue OJM3KMEe JIOAU, KaK CYNpyry, He MOTYT 3aKJI0UHTh IOTOBOP O HACJIENOBAHUM WM BKIIIOUMTH



MOJIOXKEHUS O HaclleA0BaHMHU B OpauyHblii 1oropop. ComepkaHue MOCIEIHEr0 BeChMa TeCHO MPUBSI3aHO K HOPMaM
CK P®?, B cT. 40 KOTOPOro YETKO YKAa3bIBAETCS, YTO OpPauyHbIM JOrOBOPOM CYIIPYTH MOTYT ONPEAEIUTh XapaKTep
CBOMX UMYIIECTBEHHBIX OTHOILIEHUIA TOJILKO B OpaKe U (WJIM) B CJIydae ero pacTOp:KeHus, T.c. pa3poaa’.

§ 2. HacnencTeo

1. IlonsATHE M COCTAB HACJEICTBA

OpnHol U3 BaxKHEMIIIMX KaTeropuii HACcJIeICTBEHHOIO IpaBa SIBJISIETCS HACAEACTBO («HACJIEICTBEHHAS MACCA»).
B ero cocraB, kak cienyeT u3 cT. 1112 I'K, BXonsrt Bemu, a Tak:ke HHOE UMYIECTBO, B TOM YHCJI€ NMYIIIECTBEHHbIE
MpaBa v 00A3aHHOCTH.

3aKoHOIATEIh TAKMM 00pa30M 3aKpeIliyl MaKCUMAaJIbHO IIMPOKOE MOHMMAaHKe HACIeACTBEHHOIO MMYIIECTBA
M3 BCEX TeX, UTO pa3padoTaHbI B JOKTpUHE. BechMa y3KO 3Ty KaTeropHIo TPAKTYIOT aBTOPHI, YTBEPXKIAIOIINE, YTO
HAMYIIECTBO, TIEPEXOIsIIee IO HACIEACTBY, — 3TO COBOKYITHOCTh MaTepHAIbHBIX (M HeMaTepHalIbHbBIX) OOBEKTOB,
ueHHocTeit!. Yailie Bcero HaclleICTBEHHOE UMYILIECTBO pacCMaTPUBAETCSI KAK COBOKYIHOCTD MPAB U 00SI3aHHOCTEN
Hacaenogatens’. [Ipu 3ToM 0OBIYHO MOAYEPKUBACTCS, UTO MPaBa COCTABJISIIOT AKTHB HACIEACTBA, A 00SI3aHHOCTHU
— €ro maccus>.

IMpaBma, B.U. CepeOpoBcKmii KaTerOpMUECKH OTPHIIA BO3MOXKHOCTH BKIIOUCHUS B COCTaB MMYIIECTBA
monroB. OH yTBepXIaj, YTO MMYIIECTBO TpaXOaHMHA — 3TO COBOKYITHOCTH NPWHAICKAIINX €My PeaTbHBIX
LIEHHOCTEM, B YMCJI0 KOTOPBIX BXOIST B TIEPBYIO OUYepeab pa3IMIHbIe MaTeprualbHbie OOBEKTHI (BEIIN), a TAKXKE U
Ipyrue o0beKThl, HampuMep IpaBa TpeboBaHus. Ho, Bo BCIKOM ciyyae, B COCTaB UMYIIECTBA HE MOI'YT BXOIUTh
gonaru®. OmHako O.C. Modde coBeplilieHHO CIpaBeUTMBO MUIIET, YTO AOJTU «IIPUBSI3aHbI» K HACJICACTBY M 3TO
HaXOJUT CBOE BhIPAXKEHUE B TOM, YTO MEXIY HacJaeIHUKAMMU I10 JOJISAM JAEJIUTCS HE TOJBKO aKTUB, HO U IACCUBS.
[ToTHOCTBIO COTTIAIIAsICh C 3TUM, MOTYePKHEM OTHAKO, YTO HACJCAHUK, IPUHSIBIINNA HACICACTBO, OTBEYAET JIHIIb
B MpefieJax CTOMMOCTH Nepelienero K HeMy HacjeACTBeHHoro umymectsa (1. 1 ct. 1175 I'K), Ho He cBOUM JINYHBIM
HUMYIIIECTBOM.

CocTaB HAC/IEACTBEHHOT0 HMYIIECTBA UPE3BbIUYAiHO pa3HooOpa3eH. [lo-mpexxHeMy 3TO IpeXne BCEro IpaBo
COOCTBEHHOCTM Ha MpeIMeThl 00MX0Ja, JUYHOTO MOTpeOJeHMs, XWIOi JoM M T.N. BxioyaloTcss B cocTaB
HACJIe[ICTBa CPENCTBAa TPAHCIIOPTAa, a TakXke JIpyroe WMMYIIECTBO, IPEIOCTaBJIEHHOE TOCYIapCTBOM WIIU
MYHUIUTIATHHEIM 00pa30BaHMEM Ha JBMOTHBIX YCJIOBHSAX HACJIETONATEI0O B CBSI3U C €T0 MHBAJIMIHOCTBIO WIIN
JIPYTUMH ITOTOOHBIMU 00CTOSTENbCTBAMH (CT. 1184 I'K).

T'ocymapcTBeHHble Harpambl, KOTOPBHIX OBLT YOOCTOCH HaciemomaTreJlb M Ha KOTOPBIE pPAaCIpPOCTPaHSIETCS
3aKOHOMATEIbCTBO O TOCYIApCTBEHHBIX Harpamax Poccuiickoit Denepaiiiy, He BXOAAT B COCTaB HacjxeacTsa. B
cooTBeTcTBMH ¢ 1. 12 TTonoxeHus o rocygapcTBeHHbIX Harpagax P®D, yreepxkaenHoro YkaszoMm IIpesunenta PD ot
2 mapta 1994 r.!, B cilyyae cMepTM HArpaXkAEHHOIO Harpaibl OCTAIOTCS Y HacjegHUKOB. Cpenu IOCIeIHUX
Ha3BaHBI TOJBKO CYIIPYT, OTEll, MaTh, CHIH WJIM JOYh HarpaXXaeHHOTo. Ecim Takux JWIl HET, Harpambl TOKHEI
OBITH BO3BpaIIeHH Y1papiaeHuto [1pesuneraTa P@ mo rocymapcrBeHHBIM HarpagaM. MHOM peskuM yCTaHOBJICH IS
rOCyIapCTBEHHBIX Harpan, Ha KOTOpbIe HE pacIpOoCTpaHsIeTCs 3aKOHOMATEIbCTBO O TOCYIapCTBEHHBIX Harpamax
P®: oHM BXOAST B COCTAB HACJIEACTBA U HAC/IEAYIOTCS Ha OOILKMX OCHOBAHMSIX.

He Bxomar B cocTaB HacleACTBAa CYMMBbl CTPaxOBbIX BBIILIAT (BO3MEIIEHUI), IPUYUTAIOLIMECS
BBITOJOIIPUOOPETATENIIM IO JOrOBOPAM CTPAXOBAHMSA KH3HM B IO0Jb3y TPEThero JHIA B CiIydae CMEpTH
3aCTPaXOBAaHHBIX JIUIL. DT CYMMBI BHITIJIAYMBAIOTCSI CTPAXOBIIMKAMM BHITOHONpHOOpeTaTeIaM (OeHeduImapam),
yKa3aHHBIM B OTOBOpax crpaxoBanwms (1. 1 cT. 934 TK).

B cocTaB HacjeacTBa He BXOIAT NMpaBa W 00SI3aHHOCTH, HEPA3PBIBHO CBSA3AHHbIE C JIMIYHOCTBHIO HACIed0daATeNsd, B
YaCTHOCTM ITIpaBO Ha aJMMEHTHI, MpaBO Ha BO3MEIIECHWE Bpeda, MPUIMHEHHOTO XW3HU WIH 3H0POBBIO
rpaxaaHuHa. [ToMrMo 3TOro B COCTaB HacJeACTBA HE BXOIST MpaBa U 00SI3aHHOCTH, TIepeX0] KOTOPBIX B MOPSIAKE
HacienoBaHus He aomyckaercsa I'K wim apyrumu 3akoHamu. B yacTHOCTM, JOTroBOp IMOPYYEHUS IMpeKpallaeTcs
CMepThIO JII0OOI M3 €ro CTOPOH, a CTajlo ObITh IpaBa U OO0S3aHHOCTU, BO3HUKIIKWE B TaKOM JOrOBOpE, HE
MepexolsIT 110 HaCHeACTBY. AHAQJIOTMYHBIC IIOCIEICTBUSI HACTYIIAlOT B Cclydae CMEpPTH TpaxkIaHWHAa-
CCYIOITOTyJaTesisa B JOTOBOPE 0€3BO3ME3THOTO ITOIb30BaHMSI, KOMICCHOHEPA B IOTOBOPE KOMUCCHUU U JIp.

W, HakoHell, He BXOIAT B COCTAB HACJIEACTBA JMIHble HEHMYIIECTBEHHbIE NMPAaBa W ApPYTHe HeMaTepHAJIbHbIE
osara. Cpeay HUX, B YaCTHOCTH, XKU3Hb U 3I0POBbE, JOCTOMHCTBO JIMYHOCTH, JMYHASI HEIIPUKOCHOBEHHOCTbD,
yecTh U n00poe WM, neiaoBas pernyTauus U T.M. OHM Hepa3pbIBHO CBSI3aHBI C JUYHOCTHIO MX objamaTesis, a
MMOTOMY HEOTUY>XAaeMbl U HeTlepeaBaeMbl HUKAKUM CIIOCOOOM.



2. Oco0eHHOCTH HACJIEAOBAHNS OTAEJbHBIX BUIOB HMYIIECTBA

Kak u paHblille, npeMMylecTBeHHOEe MPABO HA MpeIMeTbl OOBIYHON JOMAaIIHeli 0OCTAHOBKHM M 00MX0/a MMEeT
HaCJICIHUK, TIPOXXMBABIINI Ha TEHb OTKPBITUS HACIEIACTBA COBMECTHO ¢ HacliegonareaeM. OmQHAKO HACeAyeT 3TH
IpEIMETHI OH TeIepb HE CBEPX, a B CYET CBOei HaceAcTBeHHOI nou (cT. 1169 I'K).

K HacinegHMKy y4YacTHMKA IIOJHOIO TOBAapMILIECTBa WM IIOJHOIO TOBapuilia B TOBapUIIECTBE Ha Bepe,
yYyacTHUKaA OOIIECTBA C OIPAaHWYEHHOM WJIM C IOMOJHUTEJIbHONH OTBETCTBEHHOCTHIO, WieHAa MPOU3BOACTBEHHOTO
KOOIIepaT1Ba IepexXoauT Ao (maii) ymepiiero rpaxaanusa (a63. 1 m. 1 ct. 1176 I'K).

3aKOHOJATEILCTBOM WJIM YUPEIUTETHbHBIMU MOKYMEHTAMU TIEPEUYUCIEHHBIX KOMMEPUECKUX IOPUANYECKUX
JINIT MOXET OBITh MPEeIyCMOTPpeHa HEOOXOMWMOCTh MOJYYCHUS COIIACHS OCTAJBHBIX YYACTHHKOB TOBApPUIICCTBA
WK oOIIecTBa JIMOO YICHOB MPOM3BOACTBEHHOIO KOOIlepaTWBa Ha IEpexod K HACJAEOHUKY IOJM B YCTaBHOM
KaIuTajie JIM0O Ha BCTYIJICHUE €r0 B COOTBETCTBYIOIIEE XO3SMCTBEHHOE TOBAPHUILIECTBO WM KoomnepaTus. Eciu B
TaKOM COIJIJaCUM HacJeIHUKY OTKa3aHO, OH BIIpaBe IIOJIYYUTb OT IOPUAMYECKOTo Julla JIEWCTBUTEIbHYIO
CTOMMOCTb YHACJIeIOBAHHOM J0J1U (IMast) TGO COOTBETCTBYIOIIYIO eil yacTh uMyiecTBa (a63. 2 . 1 ct. 1176 T'K).

Jluiio ke, yHaciemoBaBlliee JOJIO BKJIaAuMKa TOBapHUIECTBA HA BEpe B CKJIAJOYHOM KaluTajie, B
cooTBeTCTBUU ¢ M. 2 cT. 1176 TK cTaHOBUTCSI BKJIaZYMKOM TAaKOTO TOBapMIlecTBa. TOYHO Tak Xe JIHIIA,
yHacCJIeOBaBIlIMe aKIMH YIYACTHUKA aKIIMOHEPHOTO O0IIECTBA, CTAHOBITCS €ro ydacTHuKamu (1. 3 ¢t. 1176 I'K).

[IpuMeHUTETPHO K TaKUM HEKOMMEPUYECKUM OpTaHU3allMsIM, KaK MOTPEOUTEILCKUE KOOIIepaTUBEI, TETIEPh
JNEMCTBYET MMIIEpaTUBHAsT HOpMa, COIJIJaCHO KOTOPOM HAaCJAeNHUKY IMas WieHa TaKoro HPUAMYECKOro JIMIA He
MOXET OBbITh OTKa3aHO B MpUeMe B uieHbl KoonepaTtusa (11. 1 c¢t. 1177 I'K).

OcoObIM OOBEKTOM HACJENOBaHUS B COBPEMEHHBIX YCIOBMSX CTajgo mnpeanpusatrue. I[lockonbKy ero
Hamiexalnee (yHKIMOHUPOBAHUE UTPAeT 3HAYMTCIBHYIO POJIb B IPUYMHOXEHHUU OJIATOCOCTOSTHMS TpakKmaH-
COOCTBEHHUKOB, a U B yKpeIUIeHnH 3koHoMuKH, ['K mpemocTaBui npenMymmecTBeHHOE MPABO IOJTYICHMST TAKOTO
00BEKTa B CUECT CBOCH HACICICTBEHHOM JOJIM TOMY HACJIeTHUKY, KOTOPBI HA IeHb OTKPHITUS HACIEICTBA yKe ObLT
3aperucTpUpoBaH B KayecTBe WHIMBUIYATbHOTO TMpeArnpuHUMaTeNnsl. Takoe e TMpaBo MPUHANJICKUT
KOMMEpPYECKOM opraHu3alu, yHacjaeIoBaBllel npeanpustye no 3aseianuio (a63. 1 ct. 1178 I'K). CoBepiuieHHO
OYEeBMIHO, 4YTO HMEHHO OTM HACJAEOHUKU CMOTYT HaWdy4dllMM o0O0pa3oM TMPOAOKUTh [0, HadyaToe
HacJieqoaTesieM.

CTpeMsCh COXpaHUTh €AIMHCTBO IPEANPUITHS KaK UMYyIIeCTBEeHHOTro KoMiuiekca, 'K ycraHaBiuBaeT B a03. 2
cr. 1178 TI'K caenmyromiee mpaBWiIO: KOIJAa HHMKTO U3 HACICOHMKOB HE WMEET Ha3BaHHOTO BBIIIIE
MPEeUMYIIECTBEHHOTO IIpaBa WM HE BOCIIOJIb30BAJICS UM, IIPEATIPUATHIE, BXOASIIEe B COCTaB HACIEICTBA, pa3aeiIy
HE TMOJJICKUT U IOCTYIAeT B OOLIYIO J0JIEBYI0 COOCTBEHHOCTb HACICIHMKOB B COOTBETCTBMU C IPUYUTAIOIIMMUCS
UM HacJenCTBeHHBbIMU HoasiMU. OMHAKO 3Ta HOpMa SIBJISIETCSl UCMO3UTUBHOM U IECTBYET TOJbKO B TOM Cllyyae,
€CJIM HaCJeAHWKW, MPUHSBIINE HACIEACTBO, HE 3aKJIIOUWINA COIJIAllIEHUE, C MOMOIIbIO KOTOPOTO OHU TaK WU
VHA4ye PELIIN «CYIbOy» IPEANPUATHS.

Cratbst 560 'K PCDOCP 1964 r. ycTaHapnuBaia MUMIEpaTUBHOE TPABUJIO, COTJIACHO KOTOPOMY B Cliydae
CMEpTH WIeHa KOJIXO3HOIO NIBOpa JUOO IpaXgaHWMHA — YJIeHa XO3SHCTBa, 3aHMMAIOIIETOCS MHIWBUIYAJIbHOMU
TPYAOBOI JeATEIbHOCTHIO B CEJIbCKOM XO3SHCTBE, HacjlelOBaHWE HMYIIECTBA, HMCIOJb3YyeMOIO IJis TaKoil
TIeITeJIbHOCTU B chepe CeIbCKOro X031 CTBa, BOOOIIEe HE BOZHUKAJIO BILIOTh 10 MPeKpaIleHHsT KOJIXO3HOTO IBOpa
WA XO3STCTBA TpaXlaH, 3aHUMAIOLIUXCS WHAUBUIYAJIbHON TPYJOBOM NESITEIbHOCTBIO B CEIBCKOM XO3SICTBE.
Onnako Koncruryuuonunsiii Cyn P® cBoum mocraHoBieHueM OT 16 sHBaps 1996 r. mpusHajia 3TO MPaBUIO HE
cootBeTcTByIOIMM KoHcturymmn PP u chopMynmmpoBas MoJIOKEHNE O TOM, YTO TOCIIE CMEPTH JIFOOOTO WiieHa
KPECTBIHCKOTO ((hepMepCKOro) X03siCTBa OTKPHIBAETCS HACIEACTBO U HACCIOBAaHNE OCYIIICCTBIISICTCS HA 00IIMX
ocuosanmnax'. Teneps oTo mpaBuio 3akperieHo 'K (m. 1 ct. 1179).

Ecnu HaciemHMK yMepIIero 4wieHa KPeCThIHCKOTO ((pepMEepCKOTo) XO3SMCTBA HE SIBISIETCS WICHOM 3TOTO
XO3SICTBAa, OH MMEET MPABO HA MOJyYeHHe KOMIEHCAIMH, COpa3MEpHON HacCJIeIyeMOil UM II0Jie B MMYIIECTBE,
HaxoJsIieMcsl B OOIIei COBMECTHONM COOCTBEHHOCTM WIEHOB Xo3sgiicTBa. CpoK BBIIUIATHI TaKOW KOMIIEHCAIIUU
oIpeesisieTCsl COorjlallleHueM HacjeQHUKa C YJIeHaMUu XO3SiCTBa, a IMpU OTCYTCTBUM corjaiieHus: cyaioMm. Ho B
JII0O0OM CJTyyae OH He MOXET IMPEBbIIIATh OHOTO rofa CO THS OTKPBITUS HacaeAacTBa. Lot HacaeaoaaTeNs B 9TOM
UMYIIECTBE CUUTAETCS PAaBHOU JOJISIM APYTUX YJICHOB XO3SMCTBA, €CJIM COMIAllIEHUEe MEXTYy HUMU U HAaCJIEeAHUKOM
OTCYTCTBYET. YKa3aHHasi KOMITEHCALIUSI HE BBITJIAYMBAETCS BOOOIIE, €CIM HACTIETHUK MTPUHSAT B YIEHBI XO35CTBA
(. 2 ct. 1179 T'K).

B Xxm3HM MOXeT BO3HUKHYTb CHUTyallMsI, KOTHa IIOCIIE CMEPTH WieHa KpPEeCThSIHCKOro ((hepMepcKoro)
X035iicTBa OHO Ipekpaiaercsa. Cpeau IMPoYero 3TO MOXET IMPOU30HMTH M MOTOMY, UYTO Hacjieaomareib ObLI
€IWHCTBEHHBIM YJIEHOM XO3SICTBa, a CPeAM €ro HaCJAEAHWKOB HET JMII, XKeJaloUIMX MPOJOLKUTh BeAeHUE
KpecThsIHCKOro ((hepMepckoro) xossiictBa. MMylliecTBoO X03siiiCTBa B 3TOM cjydyae IMOJIEXKUT pasfeny MeXIy



HacnenqHukamu (1. 3 ct. 1179 I'K).

CormnacHo 11. 1 ¢1. 1180 I'K BXOmsT B cocTaB HacIeACTBAa M Ha OOIINX OCHOBAHUSIX HACICIYIOTCS OrPAHHYEHHO
odoporocnocoOnbie Bemu. Cpeay HUX — TPUHAJIEXKABIINE HACIEAOJATeNI0 OPYXWe, CUJIbHOACUCTBYIONINE U
SIIOBUTBIE BELIECTBA, HAPKOTUYECKUE U TICUXOTPONHbIE cpeAcTBa U Ap. [Ipuyem Ha mpuHATHE HACIENCTBA, B
COCTaB KOTOPOTO BXOIST TaKue BelU, He TpeOyeTcs crieuuaibHOro paspeineHust. OqHako JUisl peaau3aluy npaBa
COOCTBEHHOCTM Ha HUX HACJEIHUK JOJKEH TMOJYyYuTh creluanbHoe paspeuieHue. [Ipu oTkase B Bblgaue
pa3pellieHns] HaCJIeTHUKY €ro MpaBo COOCTBEHHOCTM Ha COOTBETCTBYIOIEE MMYIIECTBO IpekpalmiaeTcs. Takas
Belllb, Kak ciemyeT u3 1. 3 cT. 238 'K, momiexut otuyxknennio. CyMMbI Xe, BRIpyUYeHHBIE OT peau3aliiu, 3a
BBIUCTOM CBSI3aHHEBIX C HEM pPacXolIoB IepenaloTcs HacaeaHuKy (1. 2 ct. 1180 I'K).

B cocraB HaciencTBa BXOAUT NMPUHAIIEKABIINI HACIENONATENIO Ha TPaBe COOCTBEHHOCTH 3eMeJIbHBIN y4aCTOK
WJIY TPaBO MOXU3HEHHOTO HACJEAyeMOTO BIaJCHUST 3€MEIbHBIM Yy4acTKOM. Takoe MMYILEeCTBO HaceayeTcsl Ha
OOILIMX OCHOBaHWSIX, W Ha MPUHSTHE €ro CIelMaTbHOro paspellieHusi He TpeOyercsi. [lpu HacienoBaHuuU
3eMEJIbHOTO YYacTKa WJIM TMpaBa MOXW3HEHHOTO HACJEMyeMOrO BJIAJICHUSI UM 10 HACJEICTBY MEPEXONST TaKXkKe
HaXOISIIMeCcs B TPAHUIE ATOrO y4acTKa IMOBEPXHOCTHBINA (TTOYBEHHBIN) CION, 3aMKHYThIE BOJAOEMbBI, a TaKXKe
Haxonsuecs Ha HeM Jjiec U pacteHus (cT. 1181 I'K).

CyIIecTBYIOT OIpe/ie/ieHHbIe OCOOEHHOCTU pasfesia 3eMeJIbHOTO y4acT-Ka, NMPUHAJIeXAIEr0 HECKOJIbKUM
HacleIHUKaM Ha TipaBe o011eil cCOOCTBEHHOCTH. Jles10 B TOM, UTO pa3nes B 3TOM CIyyae OCYIIECTBIISIETCS € y4EeTOM
MHUHHMAJIBHOTO pPa3Mepa 3eMeJbHOr0 YY4acTKa, YCTAHOBJIEHHOTO [UJISI YYACTKOB COOTBETCTBYIOIIETO LIE€JIEBOTO
HasHaueHnst (m. 1 cr. 1182 I'K). Takoit MMHMMYM yCTaHaBJIMBAeTCs 3aKOHOIATEILCTBOM CYyOBeKTOB P® m
HOPMaTWUBHBIMM ITPABOBBIMU aKTaAMHW OPTaHOB MECTHOTO CaMOYITpaBJICHUSI.

Ecnu BbIIEIUTh TakKO MMHUMYM OOIIMA pasMep ydyacTKa HE IMO3BOJISIET, OH ILIEJIMKOM IepEeXOAuT K
HaCNeMHUKY, UMEIOIIEMYy NpeuMyIeCTBEHHOe MpaBO HA €ro MoJydeHHe B CUYET CBOE HACJEeNCTBEHHOU MOJIN.
OcTasbHBIM X€ HacJIeTHUKaM B 3TOM CJIydae MPeJoCTaBIIsSIeTCs] COOTBETCTRYIOIIAsT KoMIieHcanus (a63. 1 m. 2 cr.
1182 I'K).

B curtyanuu, Koraa HUKTO U3 HACJEIHMKOB HE MMEET IMPEUMYIIIECTBEHHOTIO TpaBa Ha MOJIyYeHUe yJacTKa Win
HE BOCIOJIb30BAJICSI UM, BaJicHUE, NMOJb30BAHUE U PACITOPSDKEHUE TaAKUM YYAaCTKOM HACJEIHUKU OCYLIECTBISIOT
T10 TIpaBWJIaM O0IIel 10eBo cOOCTBEeHHOCTH (a63. 2 1. 2 cT1. 1182 I'K).

Hepenko ObiBaeT Tak, 4TO HacjenoAaTre/lb yMUPAET, HE YCMEB IMOAYYUTh MO KaKOW-IM0O MPUUYMHE
NPUYATAIOMINECS eMy B KaUecTBe CPEACTB CyImeCTBOBaHHS aeHexkHbie cymmbl. B 1. 1 cr. 1183 I'K mpuBogutcst nx
TIPYMEPHBI TIePeUeHb: 3TO, B YACTHOCTHU, KAKNE-TO CyMMbI 3apa0OTHO TJIaThl U IPUPABHEHHBIE K HEM TIIaTeXu,
MEHCUU, CTUTIEHIUHU, TTOCOOUS TI0 COLMATbHOMY CTPaXOBaHUIO, BO3MEIIEHNE Bpeaa, MPUUMHEHHOTO XU3HU WU
3M0POBbIO, ATUMEHTHI.

CTpeMsICh 3alIUTUTh UMYIIECTBEHHbIE MHTEpECHl OJM3KUX Hacienonatento Jjull, 'K 3akperuisier mpaBo Ha
NoJIydeHre TAKIUX CYMM ITPOKMBABIIUX COBMECTHO C YMEPIIHUM YJIEHOB €r0 CEMbH, a TAKXKE €ro HETPYIOCITOCOOHBIX
VKIVBEHIIEB HE3aBUCUMO OT TOTO, TIPOKMBAJIM OHU COBMECTHO ¢ ymepinuM uin Het (1. 1 ct. 1183 I'K). Baxno
0o0paTuTh BHMMaHWE HAa TO, YTO yKa3aHHbIE JWIa HE HACJEAYIOT IEepEeYUCIIEHHbIE CYMMbI, a TPUOOPETAIOT
BO3MOXKHOCTh KaK Obl 3aMeCTUTh yMepIero, o0JafaBIliero MpaBoM Ha MOJYyYeHUEe ITUX CyMM TPU KU3HU, HO HE
peann30BaBIIEro ero.

'K ycraHaBnvBaeT uyeThIpexMecsSUHbIii CPOK Ha TPEIbSIBIIEHWE TPeOOBaHWII O BBHIMJIATE COOTBETCTBYIOLIUX
cyMM. [laHHBI CpOK TedyeT co AHS OTKPBITUSI HacjiencTBa. B ciaydae mpomycka 3TOro cpoka, a TakKe IpU
OTCYTCTBUM JIW1I, UMEIOIINX MPAaBO Ha MOJyYCHUE MEPEUYNCICHHBIX CYMM, OHU BKJTIOUAIOTCS B COCTaB HACJIEICTBA
U HACJIeAYI0TCS Ha o01mx ocHoBaHusX (M. 1 u 2 cT. 1183 I'K).

3. OTKpbITHE HACJEACTBA

OTKpbITHEM HACJEICTBA HA3bIBA€TCS BO3HMKHOBEHHE HACJEACTBEHHOrO NpaBooTHomeHusA. FOpuauueckumu
dakTaMM WIM OCHOBAHMAMH, TMPUBOMSAIIMMU K OTKPBITUIO HACJIEIACTBA, SBJSIOTCS CMEPTb TPAKIAHMHA W
00bsiBIeHMe rpaxkaaHuHa ymepmmmM (cT. 1113 I'K).

OTKpBITHE HACJIENCTBA BCETAA MPOMCXOMUT B OMpEACSIEHHOEe BPEMs M B OIPENEICHHOM MECTE, YTO MMEET
BechMa BaxXHOE IIPaBOBOE 3HAUcHNC. BpeMeHeM OTKpBITHS HACJIEICTBA SIBIISICTCS JeHb CMEPTH TPAXKIAHMHA, a IIPU
OOBSIBJICHMU €r0 yMEPIIMM — JeHb BCTYIUIEHHS B 3aKOHHYIO CHJIy pellieHHs cyda 00 OOBSIBICHUM TpaXkKmaHWHA
yMmepmiuM'. B ciaydyae oObsIBIEHMS YMEPILUMM TIpaXJaHWHA, IPOIABIIEro 0e3 BeCTU MpH OOCTOSTEIbCTBAX,
YIPOXABIIIMX CMEPThIO WM MAIOIIUX OCHOBaHHWE IIpeArojaraTb €ro rudesib OT ONpPeAeJeHHOIo HeCuacTHOTO
cilyyasi, Cyl MOXET MPU3HATh JHEM CMEPTHU TaKOTro rpaXJaHWHA JeHb €ro mpeinojaraeMoi ruoenu (m. 3 ct. 45
I'K). B 3TOM citydyae qHeM OTKPBITHSI HACJIEICTBA SBJSICTCS AeHb CMEPTH, YKa3aHHbIi B pemiennu cyaa (. 1 ct. 1114
I'K).



MMeHHO Ha IeHb OTKPBITUS HACJIEICTBA ONPEACISIETCS:

® COCTaB HACJICACTBCHHOIO UMYILICCTBA,

e CPOKWM IPUHATKS WM OTKa3a OT HAC/IeICTBA,;

® CPOK IJId BblJa4YM CBUACTECIILCTBA O IIPpaB€ HA HACJICACTBO,

® CpPOK OCYUIECTBJIEHUS HOTAPUYCOM MEP 10 OXPaHE HACJIEACTBA U YIIPABJICHUIO UM U T.1I.

®akT cMepTH, KaK U JeHb KOHUYWHBI, TIOATBEPKIAETCSI CBHAETEIbCTBOM O CMEPTH, BHIIaBAEMbIM OpraHaMU
3ATIC. IIpu otkaze opranoB 3AI'C B perrcTpalliii COOBITUS CMEPTHU (PaKT CMEPTH B OIIPEIeICHHOE BPeMsI MOXET
OBITh YCTAHOBJIEH CYIOM B ITOPSIIKE 0COOOTO ITPOU3BOICTBA.

AOCOJIIOTHO TOYHOE BpeMsI CMEpPTHM HEepenko cJIoXHO ycTaHoBUTh. Iloatromy I'K BBes HoBoe mpaBuiioO,
COIJIACHO KOTOPOMY TrpaKiaaHe, yMmepiide B OIAMH M TOT Ke JeHb (KOMMOPHEHTBI), B LIEJISIX HACJIEICTBEHHOIO
MPaBOMNpPEEeMCTBa CUMUTAIOTCS yYMEPIIMMU OJHOBPEMEHHO W HE HacjenylT Apyr mnocie apyra. Ilpu 3Ttom K
HAaCJIeIOBAHUIO IIPU3BIBAIOTCS HACICTHUKI KaxXaoro u3 Hux (1. 2 c1. 1114 T'K).

MecToM OTKPBITHS HACJIEICTBA SIBIISICTCS TTOCIEAHEe MECTO KUTETbCTBA Hacienonaress (a63. 1 ct. 1115 T'K).

Ecnmu mociegHee MeCcTO XKWTEIbCTBA Haclemomaresis, OOJIagaloliero MMYIIECTBOM Ha TEPPUTOPHH
Poccuiickoit @enepaniiy, HEM3BECTHO WJIM HAXOOWUTCS 3a €€ MpeaeaMuh, MECTOM OTKPBITHS HACJIEICTBA B
Poccuiickoii @eaepaliiy MpU3HAETCS MECTO HAXOXKIEHHS TAKOr0 MMYIIECTBA.

OnHako HacJaeICTBEHHOE MMYIIECTBO MOXKET HaXOOUThCS B CaMbIX pa3HBIX MecTax. B momoOHoON cuTyauuu
MECTOM OTKPBITUSI HACJIEJACTBA SIBJISIETCSI MECTO HAXOXIEHUS BXOMSIIMX B €r0 COCTaB HEABMKMMOIO UMYILECTBA
WA HauOoJiee IEHHOI YacTU HeIBUXKMMOTO UMYIIECTBA, & TIPU OTCYTCTBUU HEJBWXKMMOIO UMYIIIECTBA — MECTO
HaXOXIEeHUs OBIDKMMOIO HMMYyIIeCTBA WIM €ro Haubolee MEeHHON dacTth. [IpryeM IIEHHOCTh MMYyIIECTBa
OIIpeAeIISICTCS UCXOIS U3 €TI0 PHIHOYHOM cToMMOCTH (203. 2 cT. 1115 I'K).

[IpaBunbHOE oOIlpeAcieHMe MecTa OTKPBITUS HACJEACTBA MMEET BaXKHOE 3HAUYCHWE IS pEIIeHUs psiaa
MPOLIEAYPHBIX BOMPOCOB. B 4YacCTHOCTUM, MMEHHO IO MECTy OTKPBITUS HACJEICTBa BBISICHSETCS, B Kakylo
HOTapUAIbHYI0 KOHTOPY HEOOXOAMMO OOpaTUTHCS C 3asBJICHUEM O €ro MPUHSATAM W BblIaye CBUAETEIbCTBA O
npaBe Ha HacienctBo. Ilo MecTy OTKpBITMSI HacAeACTBA MPUHMMAIOTCS M Mepbl OXpPaHbl HACIEACTBEHHOIO
HAMYIIECTBA, a TAKXKe YIIPABICHUS UM, IIPEObIBIISIOTCS IIPETeH3NN KPESAUTOPAMHU.

MecTo OTKpBITHSI HACJICACTBA IOATBEPKIACTCS CHPABKOM JKHJIMIIHO-KOMMYHAJBHO OPraHM3alMu, YIMIHOIO
KOMUTETa, MECTHOW aIMUHUCTpAllMM WJIM CIIPaBKOM C MecTa paboThl C YKa3aHMEM MeCTa XHMTeJIbCTBa
Hacienonaressi. Eciam MecTo XXuTesbcTBa HacjleqoaaTe/ sl HEU3BECTHO, Te XK€ yUPEeXKIeHUsI MOT'YT BbIIATh CIIPABKY
0 MeCTe HaXOXACHMSI MMYIIECTBAa yMEPIIEero WIM OCHOBHON ero yactu. Eciau ke HM Ty, HU JOPYIYIO CIIPAaBKY
MNPEeICTaBUTh HOTApUYCy HEBO3MOXHO, TO MPEIbSBISETCS BCTYMMBIIEE B 3aKOHHYIO CUJIY pelieHHe cyaa o0
YCTaHOBJIEHUY MECTa OTKPBITUS HACJIeICTBA.

§ 3. CyobekThl HAC/IEICTBEHHOT0 MPABONIPEEMCTBA
1. Hacaenonatenn

Cy0ObeKkTaMu HacIeICTBEHHOTO MPaBOIpeeMCTBa SIBJISIIOTCS HacaenoaaTes b 1 HacnenHuku. Hacnenonarens —
JIMI0, MOCJIe CMEPTH KOTOPOr0 HACTYNAET HACJe[ICTBEHHOEe MpaBonpeeMcTBO. B inTepaType Hepeako oTMedaercs,
YyTO CYOBEKTOM HACJEACTBEHHOTO IMpaBOIpEeeMCTBA HacjedoJaTelb He CTaHOBUTCS, IIOCKOJbKY CaMmo
MPaBOOTHOIIIEHE BO3HUKAET JIMILB MOCe CMepTH rpaxkaaHuHa!. [IpoTUB 3TOro yTBEepKAeHUS TPYIHO BO3PA3HTh.
BMmecte ¢ Tem maHHBIE, OTHOCSIIMECST K (purype HacjaemomaTelisi, Kak crpaBemiuBo mucait B cBoe Bpemsi O.C.
Hodde, BaxHBI 1IsT ONpeaeeH s YCIOBH BOSHUKHOBEHUST HACIEACTBEHHBIX MPABOOTHOILIEHUIA?.

HacnenonarensiMmu MOTYT OBITh pOCCHUIICKME M WHOCTpPaHHBIE I'paXKJaHe, a Takxke Jihla 0e3 rpaXIaHCTBa,
MPOXWBAIOLIME Ha TEPPUTOPUHU Haulell cTpaHbl. FOpuandeckre avia He MOTYT OCTABISITh HACIENCTBA: TIPU UX
MpeKpaleHu MyTeM peopraHu3alliiM WMYIIECTBO MEPEXOAUT K APYTMM JIMIAM B YCTAHOBJIEHHOM 3aKOHOM
nopsinke (ct. 58 I'K), a mpu ux IMKBUIAIIMY YHUBEPCATBHOTO MpaBoIpeeMcTBa He BodHUKaeT (1. 1 ¢T. 61 I'K).

J71s TOTO YTOOBI CUUTATh KOHKPETHOE JIUIO HACJIEeN0aTEIeM, HEOOX0OAMMAa KOHCTAaTallUsI €r0 CMEPTU JIM0O B
clly4dasix, yka3aHHBIX B ¢T. 45 'K, BcTymieHre B 3aKOHHYIO CUJTY PELIeHUST Cya 00 OOBSIBICHUM €T0 YMEPIIIUM.

2. Hacuaeanuku

Hacinennnkn — juma, yKa3aHHble B 3aKOHE WJIM 3aBeNIAHMM B KayecTBe IMPABONPEEMHUKOB HACJIEIONATEIS.
HacnenoBath MOXeT Jil000i CYOBLEKT IpaxKkIaHCKOro mpaBa: TPaXIaHWH, IOPUIMYECKOE JIMIIO, TOCYIapCTBO WU
MYHMIIATIATbHOE oOpa3oBaHKe. I'paxkaane W rocyiapcTBo MOTYT OBITh HAacJIeMHUKAaMM KaK IO 3aKOHY, TaK M IT0



3aBenaHuio. [IpryeM BO3MOXHOCTH I'paxkIaHWHA HacJIeZoBaTh HUKOMM O0pa3oM HE 3aBHUCHUT OT O0beMa ero
neecriocooHocTr. IOpuanyecKne JMIa MOTYT BBICTYIIATh B KaUeCTBE HACICAHUKOB TOJIBKO B TOM CJIydae, €ClId B MX
TTOJIB3Y COCTABJIEHO 3aBeIlaHne’,

I'K 4geTko ompenmenseT Kpyr Jull, KOTOpbIe MOIYT IIpU3bIBaTbCcs K HaciemoBaHuio. IIpexme Bcero 310
rpaxnane, KOTOpble HAXOASTCS B JKUBBIX B JEHb OTKDBITUS HacleICTBa, a TakXe 3ayarble Ipu KU3HU
HacJiegomatess M POIWBIINECS KMBBIMHU YyKe TToce OTKpBITHs HacheacTBa (a63. 1 ct. 116 T'K). Heobxommmo
3aMETUTh, YTO TPAAMIMS BKJIIOYaTh B YMCJIO HACICOTHUKOB HEPOAMBIIErocs pedeHKa MMEET CBOMM HCTOKOM
pumMckoe TpaBo. McImonb3yst KaTeropuio nasciturus (OyKBaJIbHO — «IUIOA B UpeBe MaTeph»), pUMIISTHE 3apaHee
3aIIUIIAIN €To Oymylliie MHTEPECHI, B TIEPBYIO0 Ouepeab — MPUTI3aHUS Ha HACHencTBO. VICMonb30Banoch UMK U
Takoe IMOHSTHE, KaK postumi (o3gHMe, TOIMOJHUTENbHBIE). Tak puMIIsTHe Ha3bIBIM OeTei, PONMBIINXCS ITOCTIE
CMepTU OTIa WJIM IIOCe cocTaBlieHUs 3aBellaHus. Co BpeMeHeM B Pume cloXuiaoch INMpaBuio, COIJIAaCHO
KOTOpPOMY TaKUX [IeTel CjeloBajlo B 00s3aTeJIbHOM IOpSAKE BKJIOYAaTh B 3aBellaHME II0A CTpaxoM €ero
HEeIEeUCTBUTEIEHOCTH .

Becpma mmpoko ompeneneH B 'K kpyr Tex, KTo MOXET IPU3BIBAThCSl K HACJCHOBAHMIO IO 3aBelllaHuio. B
YaCTHOCTM, TIOMUMO Ha3BaHHBIX (PM3WYECKUX JIMI[ ITO TAKKE W IOPUIMYECKHe JIMNA, CYIIECTBYIOIIME Ha JIE€Hb
OTKPBITUS HACJIEACTBA.

Kpome Toro, x HacjemoBaHMIO IO 3aBelllaHWI0O MOIYT Ipu3biBaThesl Poccuiickasi @epepalivsi, CyObEKThI
Poccuiickoit ®Penepaiuy, MyHULMIAIbHbIE O0Opa30BaHMs, MHOCTPAaHHbIC TOCYIApCTBAa M MEXIyHApOIHBIC
opraHu3aiy. BeIMOpoYHOE MMyIIIeCTBO HaclieayeTcs Mo 3akoHy Poccuiickoit Denepaiyeid.

3. Hepocroiinbie HaCJIETHUKH

CTpeMsich HaWIydIIMM 00pa3oM 3alllMTUTh YYACTHMKOB HACJCACTBEHHBIX OTHOIICHHWIA, 3aKOHOIATEIh
BruTtouny B 'K HOpMEL, TIpEITSITCTBYIOIINE HACIEAOBATh HEIOCTOMHEIM JIMIIAM.

Bo-miepBbIX, He HACHEAYIOT HA MO 3aKOHY, HM IO 3aBEHIAHHMIO TpaXkIaHe, KOTOPBIC CBOMMHU YMBIIIUICHHBIMU
IMPOTHUBOIIPAaBHBIMU ACHCTBUSIMU, HAIIPABICHHBIMU MPOTUB HACJIEAOIATEIsI, KOTO-IM00 M3 €T0 HACICTHUKOB MJIN
MPOTHB OCYILIECTBJICHUs IMOCAEAHEH BOJIM HacaemoAaTelss, BhIpaXXeHHOU B 3aBelllaHMU, CIOCOOCTBOBAIM WU
MbITAJIMCh CIIOCOOCTBOBAaTh NPM3BAHMIO WX CaMMX WM JOPYTUMX JUL K HACJAeIOBaHUIO JIMOO YBEJIMYEHUIO
MPUYMUTAIOLIENCS UM WK IPYTUM JIMIaM J0JM HacjeacTBa. OOCTOATEbCTBA 3TU JOJKHBI ObITh MOATBEPXKIEHBI B
cyaeoHom mopsaake (a63. 1 m. 1 cr. 1117 T'K). BMmecte ¢ TeM ciemyeT MMeTh B BUAY, YTO IpakaaHe, KOTOPBIM
HacJIeZomaTe b IOoCIe yTpaThl UMU IIpaBa HacJIeAOBAaHMS 3aBElIajl MMYIIECTBO, BIIPaBe €ro HACIEIOBATh.

Bo-BTOpEIX, He HACEOYIOT MO 3aKOHY POOUTEIN ITOCJC ACTeil, B OTHOIICHWN KOTOPBIX OHW OBUIM JIMIICHEI
POIUTETBbCKMX MPAaB U HE BOCCTAHOBJIEHBI B HUX HA MOMEHT OTKPBITHS HacencTna (a63. 2 . 1 cr. 1117 I'K).

WM, HakoHell, B-TPETbUX, MO TPEOOBAHHIO 3AMHTEPECOBAHHOTO JIMNA CY/ OTCTPAHAET OT HACJIEAOBAHUS MO 3AKOHY
IpaxaaH, 3J0CTHO YKJIOHSIBIIMXCS OT BBIMOJHEHMS JeXaBIIMX Ha HUX B CWIYy 3aKOHa OOsSI3aHHOCTEN IO
coaepxaHuto Hacaenonarens (m. 2 ct. 1117 I'K).

Ecnu Takoit HeIOCTOMHBIN HACIETHUK KaKMM-TO OOpa3oM Bce K¢ IOJIYUMJI OIpeIejieHHOS MMYIIECTBO U3
coCTaBa HACJIEICTBA, OH JOJIKEH BO3BPATUTh €T0 KaK HEOCHOBATEIFHO MTOJIYIEeHHOE B COOTBETCTBUU C IIpaBUJIaMU
1. 60 I'K «O6sa3arenbcTBa BCJIEACTBIE HEOCHOBATEIHLHOIO 00OTAIEHUS».
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I'nasa 26. Hacnenosauue no 3aBemanuio

§ 1. IlonaTue 3aBemanns

1. 3aBeniaHue Kak OJIHOCTOPOHHSS CHEJIKA

3aBelaHueM SIBISICTCS

JIMYHOE pACTOpsSIKeHHe TpaKIAHMHA Ha CJIydaid cMepTH NPHHALIEKANIMM €My HMMYIIeCTBOM, CleJaHHOe B
TpeayCMOTPEHHOI1 3aKoHOM (hopme.

B I'K wmmmepaTuBHO yKa3blBaeTCs, YTO OCYIIECTBUTh TaKOE€ PaCHOpsSKeHHE MOXHO, TOJIbKO COBEPIINB
3apemanue (m. 1 crt. 1118 T'K). Takum o0pa3oMm, COBEpILIEHHO HCKJIOYEHbl, KaK M B MPEAlIeCTBYIOLIUX
KOoAMGUKALMAX, KaKKe Obl TO HU OBUIO JOTOBOPHI Ha 3TOT CYET!.

ITocKonbKy 3aBellaHNe — 3TO PACIOPSLKEHNE MMYIIECTBOM Ha CIIydail CMEpTH, OTAEIBHBIC aBTOPEI OTHOCSIT
€ro K YMCJIy CAEJIOK, COBEpIIaeMbIX IO OTJIaraTeIbHbIM yciaoBueM. He cormamrasics ¢ Humu, B.U. CepebpoBckuii
CIIPaBEIJIMBO YKa3bIBaJl CPEAM IIPOUYMX apTyMEHTOB, YTO YCJIOBHEM SIBJISIETCS HEKOE OOCTOSATENbCTBO, KOTOPOE
MOXKET HACTYIIMTh, HO MOXET M He HacTynuTb. CMepTh e uyejloBeKa HeM30eXHa, HEeU3BECTeH TOJIbKO MOMEHT
cMmeptu. [loaToMy cMepTh 3aBelarensi, B 3aBUCUMOCTM OT KOTOPOW peaju3YIOTCSI NPaBOBBIC ITOC/IEACTBUS
3aBelllaHMsl, He IPUIAET eMy XapaKTepa YCIIOBHOM CAeIKH?.

3aBemaHne IpeACTaBIsIeT cOOOI BBIpaXkKeHHWE JMIHON BOJHM 3aBemiaTeNiss, HEIIOCPSICTBEHHO CBSI3aHO C €TI0
mnaHocThio. [Toatomy 'K He momyckaeT BO3MOXHOCTb COBEpIICHUS 3aBeIllaHMs yepe3 mpeactaBuTelis (1. 3 CT.
1118 T'K).

C TOYykM 3peHus IIpaBOBOM MPHUPOIbl 3aBelIaHUE TPATUILIMOHHO OIpenenseTcs B OOKTpPUHE Kak
OJIHOCTOPOHHSAA ceJiKa. Ternepb 3To MoJjioXkeHue npsiMo 3akperuieHo B 1. 5 ¢T. 1118 I'K. B mojHOM coOTBETCTBUU €
atuM 'K He fomyckaer coBepilleHUs 3aBelllaHUil IByMsT WIW OoJiee TpaXkaaHaMu, IMTOAYEPKUBAsT, YTO B HEM MOTYT
COIePKaThCS PACTIOPSIKEHUS TOJIbKO OHOTO rpaxaaHuHa (1. 4 ct. 1118 TK)!.

Crienmnduka Takoit eIk, Kak 3aBelllaHue, 3aKII0JyacTcsl B TOM, UTO cama 110 ce0e OHa ITpaBOBOIO pe3yJibTaTa
He mopoxmnaeT. Kak yxe oTMedanoch, HAcCJIeICTBEHHOE IPABOOTHOILICHME BO3HUKAET JMIIb M3 COBOKYMHOCTH
opuamIeckKuX (akToB, BAXKHEHUIIIMM U3 KOTOPBIX SBSETCS CMEPTh IpaXaaHWHA JIMOO OOBSBICHUE €r0 YMEPIIMM.
DTO 0oYeBHMOAHOE OOIIETEOPETUIECKOE IIOJOXEHWE Terepb 3aKperuieHO B HOpMe, M3 KOTOPOMl CJemyeT, 4TO
3aBelllaHue — 3TO OJHOCTOPOHHSS CIeNKa, CO3AAI0NIAs NPaBa M 00SI3aHHOCTH JIMIID NOCJe OTKPbITHS HACKEACTBA (II.
5crt. 1118 TK).

PacrniopstkeHne MMyllecTBOM Ha ciydail cMepTH — aKT, TPeOYIOLIMK JOCTAaTOUYHOM COLMAIbHOM 3PEI0CTU
3apemaresisa. [103ToMy MOXHO TOJIBKO IIPUMBETCTBOBATh MosiBieHHe B 'K HOpPMBI, M3 KOTOpPOil CIIeAyeT, 4TO
3aBelllaHME MOXKET ObITh COBEPILICHO TPaXkIaHWHOM, 00JIafaloIMM B MOMEHT €Tr0 COBEPIICHUS 1eeCOCOOHOCTHIO B
noJnoM ooweme (1. 2 ct. 1118 T'’K)2. Dra HoBe/ia Ha ypoBHe Komekca moysoxuia KOHel JaBHER TUCKYCCUM 00
00beMe JeecrocoOHOCTH 3aBelnaTens. Hemano aBTOpoB Mojiarajii, YTO YaCTUYHO JEECOCOOHbIe He 00amaaioT
MPaBOM 3aBelaTh’. OIHAKO CYIIECTBOBAI M B3IJISIA IPOTHBOIIOIIOXHEINA, COMIACHO KOTOPOMY MOXHO OBUIO OBI
MPeIOCTaBUTh HECOBEPIICHHOJCTHEMY IIpaBO 3aBelllaTh MMYIIECTBO, IMPHUOOPETEHHOE CBOUM TPYIOM M
3apabOTHOM IIIATOM, a TakXe aBTOPCKMM BosHarpaxaeHueM'. C BBegeHueM B JeiicTBue TpeTheil yactu 'K
JMHUCKYCCUM Ha TOT CYET MOTEPSIU MO CO0O0H MOYBY.

IMosHas neecrocoOHOCTh, KaK M3BECTHO, HACTYIIAET IO TOCTVXKEeHUH 18 JeT, Tmbo B pe3ynbTaTe BCTYIUICHUS B
Opak g0 gocTtuxkeHus: coBepiieHHosneTus (m. 2 cr. 21 I'K), nmbo B pesyaprare smancunauuu (ct. 27 T'K).
[TocKONBKY MOJTHOCTBIO IeeCIIOCOOHBIN MPH OIPEAeIeHHBIX YCIOBUSIX MOXET OBITh OTPaHWYCH B HEll WIIM JIMIIICH
ee, JHUIIO, YIOOCTOBEpSIOIIee 3aBelllaHWe, B O00S3aTCIBPHOM ITOPSIOKE MOJDKHO YCTAaHOBUTDH I€ECIIOCOOHOCTH
3aBelLATeNIs.

2. ®opma 3aBelaHus

B kauecTBe 00ILEro mpaBmia 3aKOH YCTaHABJIMBACT MUCHMEHHYIO (hOpMY 3aBeIIaHMS W YJAOCTOBEPEHHE €ro
HorapuycoM (. 1 cr. 1124 TK). HecoOmiogeHue 3Toil HOpMBI BjeYeT aOCONIOTHYIO HEACHCTBUTEJbHOCTD,
HUYTOXKHOCTD 3aBEIAHUs.

[ToMrMO HOTapWYCOB B CUJIY IIPSIMOTO pa3pelleHrs 3aKOHa 3aBelIaHUs YIOCTOBEPSIOT JOLDKHOCTHBIC JIAIA
HACIIOTHUTEILHBIX OPTraHOB BJIACTH, a TaKKe KOHCYJIBbCKMX YUYpeXIeHHWi, ciyxkamue OaHka. Kpome Toro,
oIlpeneJIeHHBIC JINIIA YIIOJTHOMOYCHBI YIOCTOBEPSTh 3aBeIaHusI, IPUPABHUBAEMble K HOTAPHAIbHBIM.



B oTeuecTBEHHOM IpakIaHCKOM IIpaBe TeIleph BOCCTAHOBJICH MHCTUTYT CBHAETEIE, KOTOPbIE B HEOOXOIMMEBIX
CITyJasix JOJKHEI IIPUCYTCTBOBATh IIPU COCTABJICHUH, TIOAMCAHNN, YIOCTOBEpEHUHN 3aBEIIaHNsI WIIH Tiepeaade ero
HOoTapuycy. MIX OTCYTCTBHE TIpH COBEPIICHNHN YKAa3aHHBIX NeHCTBUI ITpeBpallacT 3aBellaHIC B HIYTOXKHYIO CHEJIKY.
TpeboBaHus K TeM, KTO BBICTYIaeT B pOJU CBUIETeNei, ompenelieHbl B m. 2 cr. 1124 TK meTomom
uckmovyeHust. CBUACTEISIMM, B YACTHOCTH, HE MOTYT ObITb:
® HOTapuycC WJIHN APYroe, yaoCTOBEPAIOUICC 3aBCIIaHNEC JINIIO,
e JIMIO, B IOJIb3Y KOTOPOI'O COCTAaBJICHO 3aBCIIAHNEC UIN CACTIaH 3aBeLL[aTeJ'[beII71 OTKa3, Cynpyr Takoro juua, €ro aIctvu u
POOUTEIIN,
rpaxiaaHe, He 00Jiagalolye 1eeCIIOCOOHOCThIO B ITOJTHOM 00beMe;
HEerpaMOTHBIE rpaxkaaHe;

® TIpaxaaHE C TaKUMU d)I/I3I/I'{CCKI/IMI/I HEOA0CTaTKaMM, KOTOPLIC ABHO HE€ IO3BOJIAIOT UM B TOJIHOM MEpPE OCO3HaBaTb
CYILIECTBO MPOUCXOISIIETO;

e JI4Ia, HEC BJIaACHOIIUC B IlOCTaTO‘iHOfI CTCIICHU A3bIKOM, Ha KOTOPOM COCTAaBJICHO 3aBCLIAHUE, 3a UCKIIIOUECHUEM C1y4yad,
Koraa COCTaBJIACTCA 3aKPhITOC 3aBECIIaHUE.

Bce nepeuuncieHHble Julla HE MOIYT TakKe BBICTYNaThb B POJIM PYKONPUKJIATYMKA, T.€. IOJIKMCHIBAThH
3aBellaHre BMECTO 3aBellarTes.

Heobxomnmo ob6paTuTh BHUMaHKE Ha TO, YTO HECOOTBETCTBHME CBUICTENICH YKa3aHHBIM BEIIIC TPeOOBAHUSIM
BJICUCT OCIIOPAMOCTH 3aBEIIAHMS.

3aBelaHne CYMTACTCS COBEPIICHHBIM B JIEHb €T0 YIOCTOBEPEHMS, IIO3TOMY Ha HEM 00SI3aTeIbHO IOJKHBI
OBITh YKa3aHbI HEe TOJbKO MECTO, HO 1 AaTa coBepmenus (11. 4 cT. 1124 I'K).

HotapuansHo ymocToBepsieTcsl JIMIL TaKoe 3aBelllaHhe, KOTOpOe HaMMCaHO CaMHM 3aBelnaresieM WIH
3aMMCAHO C €ro CJOB HoTapuycoM. IIpvyeM 1 B TOM U B APYIOM CJydyae MOTYT OBbITh MCIIOJb30BaHblI pa3IUYHbIE
TEXHWYECKUE CPEICTBA, HalpyuMep MUIIYIIAs MAaIlTMHKA WM KOMITBIOTEp.

B ToMm cityuae, ecyiu 3aBeriaHue 3amMcaHO HOTApMYCOM CO CJIOB 3aBeNIaTesIsl, OHO IO €TO TOATIMCAHUS TOJIKHO
OBITh MOJIHOCTBIO ITPOYMTAHO 3aBellaTesieM B IPUCYTCTBUU HoTapuyca. Ecim Xe 3aBemmareiib IO KaKUM-JTU00
MMPpUYMHAM HE B COCTOSTHUM JIMYHO ITPOYMTATh 3aBeIlaHME, er0 TeKCT OIJIAaIllaeTcs IJisa Hero HortapuycoMm. Ha
3aBEIIaHUU JIeJIaeTCs 00 3TOM COOTBETCTBYIOIAS HAAMNMCh C YKa3aHUWEM IIPUYMH, IO KOTOPHIM 3aBellaTe/lb He
CMOT JIMYHO MPOYMUTATh 3aBeIllaHUE.

3aBellaHue MpencTaBisieT coOOW BbIpaK€HWE JUYHOM BOJM 3aBelllaresis, IO3TOMY OHO JOJDKHO OBITh
COOCTBEHHOPYYHO MOINMUCAHO 3aBeniaTeneM. Eciy ke 3aBeiiaresb B CUTy (pU3UUECKUX HEMOCTATKOB, OOJIE3HU WU
10 WHBIM TIPUYMHAM HE MOXET COOCTBEHHOPYYHO ITOANMCATh 3aBelllaHWe, OHO II0 €ro Ipochde MOXET OBITh
MOATIMCAHO B TIPUCYTCTBMM HOTapuyca WIM JPYroro JOJDKHOCTHOTO JIMI@ WHBIM  TIPaXKIAHWHOM
(PYKONPUKIATIMKOM) C OOsI3aTEJIbHBIM YKa3aHUWEM MHPUYMH, 110 KOTOPHIM 3aBelllaHWE HENb3sl OBLIO IMOAMUCATH
COOCTBEHHOPYYHO. YKa3bIBalOTCS B 3aBelllaHMM Takxke U (aMwiusi, MMs, OTYECTBO, MECTO >XMTEJbCTBA
DPYKOIIPUKJIAAYMKa B COOTBETCTBUU C JOKYMEHTAMU, YIOCTOBEPSIOIIMMU €TI0 JUIHOCTD.

I[To xenmaHuwio 3aBeliaresis IIPM COCTAaBJICHMM W HOTApUAJBHOM YIOCTOBEPEHWM 3aBEIIaHUST MOXET
MIPUCYTCTBOBATh CBHAETENb. [locimemHuii MOKeH IOAMMCATh 3aBelllaHhe, B TEKCTe KOTOPOTO B 3TOM Ciydae
YKa3bIBaIOTCA (paMIUIHSI, M, OTIYSCTBO M MECTO KUTEIbCTBA CBUICTEIIS.

Hapsoy ¢ HoTapuanbpHOI (hOpMOI 3aKOH pa3pelllaeT COBEpIIaTh 3aBEIaHMsI, NMPUPABHEHHbIE K HOTAPHAJILHO
YI0CTOBEPEHHbIM, JaBasi UX HCYePNbIBAIOMHUII epeyeHb. Cpelu HUX, B YACTHOCTHU:

1) 3aBCIIAHUA TPaAXKIAH, HAXOAAIIUXCA HA M3JCYCHUU B 6OJ'H)HI/IL[3.X, rocruraidax, Apyrux cCTrallMOHapHBIX JIe4eOHbBIX
YUPCXKIACHUAX UIN ITPOKMUBAIOIIUX B fOMaX IJIA IIPECTAPECIbIX U UHBAJIMAOB, YIOCTOBCPCHHBIC INTaBHBIMU BpadyaMu, UX
3aMECTUTECIIIMU  T10 Me,[[HL[HHCKOfI YJacTu WJIM OCXKYPHBIMKU BpadyaMM 3THUX 60J'[I>HI/IH, rocnuTtaieii u JApYyrux
CTallMOHapHbIX JIe4eOHBIX y‘{pC}KHCHHﬁ, a TakK>Ke€ HavYaJIbHUKaMU rOCHHTaJ'[CfI, JUPEKTOpaMU1 WU IIaBHbIMU BpadyaMM
JOMOB U1 IMTPECTAPECIbIX U MHBAJIUIOB,

2) 3aBemIaHMs TPAXKIAH, HAXOAAIIMXCS BO BpeMs IUIABAHMSA HA Cydax, IuiaBaoomux mon [ocymapcTBeHHBIM haroM
Poccuiickoit @eneparnyy, yiocToBepeHHbIE KalTUTaHAMU 3TUX CYIIOB;

3) 3aBemaHMs IpaxkaaH, HAXOASIIMXCA B Pa3BeOYHBIX, APKTHYECKUX MIIH JAPYTHX MOTOOHBIX IKCHEIUIUAX, YIOCTOBEPEHHbIE
HavaJIbHUKaAMU 3TUX BKCHeﬂHHHﬁ;

4) 3aBelIaHUsA BOEHHOCJYXKAIIMX, a B IMyHKTaX AMCIOKALMM BOMHCKUX YacTei, TIe HeT HOTapUYCOB, TakXKe 3aBellaHus
padoTAIOIMX B 3THX YACTAX IPAKIAHCKUX JIMI, WIEHOB HX CeMeil M YWIEHOB ceMeil BOEHHOCTYKANIMX, YIOCTOBEPEHHbIE
KOMaHIvupaMu BOMHCKUX ‘IaCTeﬁ;

5) 3aBCIIAHUA TPAXKIAAH, HAXOAAIIUXCA B MECTAX JUIICHUA CBOGOZIBI, YAOCTOBEPECHHbLIE HadYaJlbHUKaAMU MECT JIMIICHMUA
CBOOO/IBI.

ObopMISIOTCS TIEPEYUCICHHBIC 3aBEIaHMs IO TEM Ke TIpaBWiaM, YTO M HoTapualibHble. OTIM4Yne OqHO, HO
cymiectBeHHoe: B 11. 2 ¢T. 1127 T'K ummiepatuBHO 3akperjieHa HEOOXOIMMOCTh MOAMMCHIBAThH 3aBeIlaHUSI TAKOTO
pofa B MPUCYTCTBUH JINNA, YIOCTOBEPSIONIETO 3aBelaHNe, U CBUAETENS, TAKKe MOMMMCHIBAIOIIETO 3TOT TOKYMEHT.



HecobmtoaeHue 3Toro npasuia BieYeT HUYTOXHOCTD 3aBEIaHUS.

[IpropuTeTHOCT, HOTAPUATBbHOM (DOPMBI 3aBEIIaHUI BEChMa SIPKO TIPOSIBISICTCS B 3aKPEIUVICHUM 3aKOHOM
00S13aHHOCTH JINII, 00JIaJalONINX TIPABOM YIOCTOBEPSITH 3aBeIIaHUs, IIPUHUMATh BCe Mephl IS MPUIJIAIIEHHS K
3aBemaTeNi0 HOTApUYCa, €CIY IPaXIaHUH BBICKA3bIBaeT TaKOE XeJIaHWE U MMEETCsl pa3yMHasl BO3MOXHOCTD €Tr0
BBIMOJHUTh. Kpome Toro, eciau juily, YIOCTOBEpMBIIEMY TaKOe€ 3aBelIaHUE, W3BECTHO MECTO XMTEJbCTBA
3aBellaTeis, 3aBelllaHre cpa3y HaIpaBIseTcs Yepe3 OpraHbl IOCTULIMU COOTBETCTBYIOLIEMY HOoTapuycy. Eciu xe
MECTO XKUTEJIbCTBA TAKOTO TrpaxJaHWHA HEW3BECTHO, Iepelada OCYIIECTBIASETCS, KaK TOJbKO IS 3TOro
TPENOCTABISIETCS BO3MOXHOCTH (T1. 3 ¢T. 1127 I'K).

Hogemnoii TK siBisieTcst mpenocTaBiieHre TpakaaHaM BO3MOXHOCTU COBEPIIUTH 3aKPbITOE 3aBelIaHue, CyTh
KOTOpPOTO 3aKJII0YaeTcsl B TOM, YTO €ro COIepXKaHME BIUIOTh OO OTKPBITUS HACIEACTBA WM3BECTHO JIHIIh
3aBemaremo (1. 1 cT. 1126).

Kak u mo6oe apyroe 3aBelllaHKe, OHO JOJDKHO ObITh COOCTBEHHOPYYHO HANKCAHO M MOANMMCAHO 3aBeHiaTeieM
MO/ CTPAXOM €ro HeJeiiCTBUTEIbHOCTH.

3akpbITOoe 3aBellaHUE, TMOMEIIEHHOE B 3aKJIEEHHBbI KOHBEPT, MepelaeTcs 3aBellaTesieM HOTapuycy B
NPUCYTCTBUM JIBYX CBUAETENeii, KOTOpbIe CTaBIT Ha KOHBEPTE CBOM IMOAMMUCU. DTOT KOHBEPT 3arieyaThIBAeTCSI
HOTapHyCOM B UX MPUCYTCTBUH B APYTOi KOHBEPT, HA KOTOPOM HOTApUYC MIEIaeT 3alUCh, COMEPKAIIYIO CBEICHUS
0 3aBellarejie, O MeCTe M JaTe IPUHATHS 3aBelIaHUs, a TakkKe o0 MMEHHU, OTYeCTBe, (haMWIMU U MECTe
JKUTEJIbCTBA KaXKIOTO CBUACTEIS.

MoOXHO NpeamnoyioXuTh, YTO B KaKOM-TO KOHKPETHOM KOHBepTe 3aBelllaHMsl HeT. IloaToMy HoTapuyc,
TIpUHUMAasT KOHBEPT, CTPOTO TOBOPSI, YIOCTOBEPSIET HE CoAepKaHWe 3aBellaHWs, a JIUIIb (GaKT mepenayu emy
JIOJZKHBIM 00pa30M 0(hOPMIIEHHOTO KOHBEPTA C NPEINONI0KeHHEM, YTO B HEM HaXOIUTCS 3aBelllaHue.

KoHBepT ¢ 3aBemanneM HOTapUyC BCKPBIBACT He MO3XKe 15 mHeil ¢ MOMEHTa IIpeICTaBIeHUS] CBUIETEILCTBA O
CMEpTH TOTO JINIIAa, KOTOPOE COBEPIIMIIO 3aKPhITOE 3aBelianue. [Ipomemypa 3Ta Mpon3BOAUTCS B IIPUCYTCTBUH He
MeHee NBYX CBHUIeTeJell, a TakKe ITOXEeTaBIINX IIPU 3TOM IIPHCYTCTBOBATh 3aMHTEPECOBAHHBIX JIMII M3 YHUCIa
HaCJICIHUKOB 110 3aKOHy. [Tocie Toro kak KOHBEPT BCKPBIT, 3aBELIaHUE Cpa3y Ke OorlaliacTcs HOTapuycoM. 3aTeM
OH COCTaBJISIET M BMECTE CO CBUACTEISIMM ITOATIMCHIBAET MPOTOKOJI, COAEPKAIIUIA TTOTHBIN TeKCT 3aBemianus. Llenn
MPOTOKOJIa — YIOCTOBEPUTHh BCKPBHITME KOHBEpTa C 3aBelllaHueM. HacjemHukam BbIZaeTCs HOTapUaJIbHO
3aBepeHHast Komus poToKojia. [ToMTMHHMK Xe 3aBeliaHts XpaHUTCS y HOTapuyca.

I'paxkmaHnH MOXET OKa3aTbCs B IIOJOXEHUM, SIBHO YIpOXKaIIeM ero XM3HHW. EcTecTBeHHO, YTO B CHIIY
CJIOXWBIIMXCSI YPE3BBIYAMHBIX 00CTOATEILCTB OH JIMIIICH BO3MOXHOCTH COBEPIINTH 3aBellaHHWE B IIPUHSATOMU
dopme. CtpeMsich YCWINTDh TapaHTUM IIpaBa HacjleIOBaHUs, 3aKOH Telephb pa3peliacT TpakIaHUHY B ITOTOOHOM
CUTYallUU U3JI0XUTh MOCJIEIHIOI BOJIKO OTHOCUTEIBHO CBOETO UMYIIECTBA B MPOCTOii mucbMeHHoi ¢opme (1. 1 CT.
1129 T'K).

N3 comepxkaHus TaKOro TOKYMEHTA JOIKHO SIBHO CJIEOBaTh, UYTO OH MPEACTABISET cO001 3aBemanue. Takoe
3aBEIIaHE MOXKET OBITh HAIMCAHO TOJBKO COOCTBEHHOPYYHO M 0O0S3aTeIbHO B NMPHCYTCTBHH JIBYX CBHIETEJEId.
HapymieHne aTix mpaBWI Bjic4eT HHYTOKHOCTD 3aBEMIAHMS.

3akoHOJATEeNb IIPEIYCMOTPE OCO00€ OCHOBAaHHE MpEKpAIleHHs IeACTBHS TNOJ00HOT0 3aBEMIAHUSA. OHO
yTpayvBaeT CWIy, €CJId 3aBellaTelb B TeUYeHHE Mecslla IIocie IpeKpallleHMsl YIMOMSIHYTON 4pe3BblYaiiHOM
CUTYaIlM HE COBEPILMJ 3aBelIaHUs B KAKOM-JIM00 MHOI, TpeaycMoTpeHHoil 'K ¢opme.

HcronHsieTcst 3aBelllaHue, COBEPIIEHHOE B YPE3BBIYAHBIX 00CTOSTEICTBAX, TOJBKO MPU TOM YCJIOBUM, YTO
CyZ 1o TPeOOBAHMIO 3AWHTEPECOBAHHBIX JIMIL MOATBEPAUT (hAKT COBepIIeHUS 3aBemIaHUsI UMEHHO B TaKOW 0CO0OM
cutryauuu. [IpuyeM ykazaHHOe TpeOOBaHUE AOJKHO OBITh 3asIBJICHO /0 MCTeYeHHs] CPOKA, YCTAHOBJIEHHOTO LIS
MIPUHSITUS HACJIeACTBA (CPOK 3TOT paBeH IIECTU MECAIIaM CO THSI OTKPHITHUS HaciencTtsa — 1I. 1 cT. 1154 IT'K).

3. Odopmienne 3aBemAaTe/IbHBIX PACIOPSKEHNIT 0AHKOBCKAMH BKJIATAMH

3HaUNTENIPHON CHEIN(MUKON 00JIagacT COBEPIICHNE 3aBEIIATEILHBIX PACTIOPSDKCHUI MpaBaMH HA JeHEIKHbIE
cpeacTa B Oankax. [IpuyeM MCTOpMYECKM OTHOIIECHME 3aKOHOAATENS K «3aBelllaTebHOI CyabOe» TaKuX IpaB
3aMETHO MEHSUIOCH.

bankoBckue BkIambl 10 TpuHATUSE OCHOB TIpaXIaHCKOro 3akoHomatelbcTBa 1991 r. wyaine Bcero
HACJIENOBAINICh B OCOOOM TIOpSAKE, TPU3BAHHOM CO3[aThb JIBIOTHI, TIpUBJIEKABIINE BKJIAAUNKOB B
rOoCyIapCcTBeHHBIC OaHKM («cOeperaTteibHble Kacchbl»). CyTh ero 3akimodajach B TOM, UYTO TIPW HaJIUIUHN
CITELIMAJIBHOTO 3aBeIaTeIbHOTO PACIIOPsSDKEHMST OaHKY O BblAauye BKJIAAa B CJyyae CMEPTH OIIPedcIEHHOMY JIULY
WJIY TOCYAapCTBY OH He BXOIMJI B COCTaB HACJIEICTBEHHOIO UMYILECTBA. DTOT OCOObIIA ITOPSAAOK ObLI OTMEHEH II. 4
cT. 153 OcHOB, corjacHO KOTOPOMY BKJaAbl I'paXkgaH B OaHKaX JOJDKHBI ObUIM HacCAed0BaThCs IO OOLIMM
npaBwiaM. OgHako B IToctanoBinenuu BepxoBHoro Coeera P® ot 3 maprta 1993 r. (11. 9) ObUIO YCTaHOBJIEHO, UTO



m. 4 cr. 153 OCHOB rpaxJIaHCKOTO 3aKOHONATENIbCTBA Ha Tepputopun P® He mpuMeHsIeTCs 10 OTHOIICHUIO K
BKJIagaM rpaxnaH B CoeperareabHoMm Oanke P®D!. Takum obGpasom, BKIamaM, xpaHsiiumcs B CoeperatelbHOM
Oanke P® 1 3aBeIaHHBIM CIIELMATLHBIMY PACTIOPSKEHUAMHI BKIATIMKOB, OBUT BO3BPAIIEH OCOOBIN PEXKIM?.,

OpHako nevictBytomuii 'K mo cyTu BocIpousBesl TOT MOPSIIOK pacHOpsiKEHUST IEHEXKHBIMUA CPEICTBaMU B
0aHKax, KoTopblii ObUT ycTaHOBJIeH OcHoBaMU 1991 1. CornacHo 11. 1 cT. 1128 I'K npaBa Ha AeHexXHbIe CpeaCcTBa,
BHECEHHbIE TpaXkKITaHWHOM BO BKJIAA WM HaXOAsIIMecs Ha JI0OOM IPYroM cueTe rpaxiaHuMHa B OaHKe, MOTYT
OBITH II0 €r0 YCMOTPEHMIO 3aBelllaHbl B OOBIYHOM ITOPSIIKE JIMOO TOCPEICTBOM COBEPILICHUS 3aBeINATEIbHOTO
pacnopsukeHusi B NMUCbMEeHHO# (opme B ToM (uimajse 0aHKa, B KOTOPOM HaxomuTcs 3ToT cueT. [Ipuuem B
OTHOIIIEHUY CPEICTB, HAXOMSIIMXCS Ha CUETE, TAKOE 3aBEIIaTeIbHOE PACIOpsDKeHUE MMEET CHIIy HOTAPHAJBHO
YI0CTOBEPEHHOTO 3aBEeIIAHHS.

Ilopsimox  coBepllieHMs  3aBelaTEAbHBIX  PACHOPSKEHMI  MEHEXKHBIMU  CpPEelCcTBaMU  OMpelessieTcs
IMocranosnenunem IpasurensctBa P® ot 27 mast 2002 1. «O6 yrBepxaeHun [TpaBuit coBeplieHUs 3aBEIIaTeIbHBIX
pacmopsDKeHU TMpaBaMM  Ha JEHEXHbIe CpeacTBa B OaHkax»!. Takoe pacropsokeHUWE HTOKHO —OBITh
COOCTBEHHOPYYHO MOANMCAHO 3aBenIaTesieM C YKa3aHMeM JAThl €r0 COCTABJICHUS M YI0CTOBEPEHO CJIyKalluM OaHKa,
AMCIOIINM IIPaBO IPUHUMATH K UCITOJTHEHUIO PACIIOPSDKEHUSI KITMEeHTa B OTHOIICHUH CPEICTB Ha €TO CUeTe.

B 3aBemate1bHOM pacropsKeHUM HeOO0XOIMMO YKa3aTh JaTy U MECTO €ro COCTaBJICHHS, MECTO XKHUTEJIbCTBA
3aBelareis, ero haMwinio, UM U OTYECTBO, a TaKKe (haMUJIMIO, UMSI M OTUECTBO IpaxkIaHMWHa-HACAeTHUKA WU
MOJTHOE HAMMEHOBAHKE Y MECTO HAXOXIEHUS IOPUINYECKOTO JIMIIa, KOTOPOMY 3aBEIaeTCsl BKIIA/I.

B cuny m. 3 cr. 1128 I'K mpaBa Ha JOeHEXHbIE CpPeICTBAa, B OTHOILIEHUWU KOTOPBIX OBLIO COBEPIIEHO
3aBelIaTeIbHOe PaCIIOpsiKeHNe, BXOASIT B COCTaB HAC/IEJACTBA M HACJIEAYIOTCS HA OOIMX OCHOBAHUAX. DTHU CPEICTBA
BBIIAIOTCS HACJIEMHUKAM TIOC/IE TIPEIOCTABICHUSI UMW CBUIETELCTBA O TIPaBe Ha HACJIENCTBO U B COOTBETCTBUM C
HUM, 332 WCKIIOYCHHEM CIJIydyaeB OIUIATHl 32 CUET YKa3aHHBIX CPEICTB PAcXOmOB, CBSI3aHHBIX C ITOXOPOHAMM
Hacjemomaress. YKasaHHble IIpaBWia IIPUMEHSIIOTCS M K MHBIM KPEOMTHBIM OPraHM3amusM, KOTOPBIM
Mpea0CTaBJICHO MpaBo MPHUBJeKaTh BO BKJIAIbI MJIM Ha APyTHUe cueTa JEHEKHBIE CPENCTBA IpakaaH.

BMecte ¢ TeM HE0OXOIMMO UMETh B BUIY, UTO HOBBIU IMOPSIIOK HE PAacHpOCTPaHSIETCsS Ha pacHoOpsiKeHUs O
BbIJaye BKJIAJOB B Cllyyae CMEPTH BKJIaJuuKa, CIeJTaHHbIC A0 BBeAeHUs1 B jAeiictBue 4yactu Tperbeit 'K PO
Haxopsiirecst Ha TakoM BKITaJie IEHEXKHBIE CPEJICTBA HE BXOAAT B COCTAB HACJIEACTBEHHOTO UMYIIECTBA U BHITAIOTCS
JINITY, YKa3aHHOMY B pacloOpsKEHU, Ha OCHOBAaHUU IOKYMEHTOB, YIOCTOBEPSIOMINX (haKT CMEPTH BKJIaTUMKA.

4. Taiina 3aBemiaHusa

3aBellaTelb, JOBEPsisl YIOCTOBEPEHME 3aBELAHUsSI YKa3aHHBIM B 3aKOHE JIMLIAM, JOJKEH ObIThb YBEPEH, YTO
OHM HUKOMY HE pa3[JlacAT COACpKaHME 3TOM KpaiiHe BaXHOW IJjIsi Hero caejiku. IlosToMy 3akoHOmaTelb
3aKpervisieT TMPaBWIO O TOM, YTO HOTapuyc, IpYyroe YAOCTOBEPSIOLIEE 3aBellaHWE JULO, NEPEBOAUHUK,
HCTIOJTHUTETh 3aBelllaHusl, CBUACTENb, a TAKXKE TPaKIaHWH, MOAIMCHIBAIOIINI 3aBelllaHKe BMECTO 3aBellaTesIs, He
BIIPaBe JI0 OTKPBITUS HACJIENCTBA pa3rialiaTh CBEICHUSI, Kacalolecs CONEPKaHMUsI 3aBEIIaHNsI, €T0 COBEPIIICHUS,
M3MEHEHUS UM OTMEHBI.

Ecnu Taiima 3aBemandss Bce Xe OymeT HapyllleHa, 3aBellaTeNib BIpaBe NOTPeOOBATh KOMITCHCAIIMIO
MOpalbHOTO Bpeda, a TakXke BOCIONb30BATbCA APYITUMM  CIIOCOOAMM  3alUUTBl TIPAXJAHCKUX IIPaB,
npenycMotpeHHbiMU 'K,

§ 2. Conepkanue 3aBeIianus

1. Hasnauenue 3aBemareieM HACJIEIHUKOB

CozepxaHue 3aBelllaHusl 3aKJII0YaeTcsl Mpexae BCEro B HA3HAYEHMH HACJEHHUKOB C YKa3aHHEM HMYLIECTBA,
TepeaBaeMoro M B MOPSIIKE HacIeOBaHMs. 3aKOH 3aKpeTUIsieT MPUHIMI CBOOOIbI 3aBENIAHNS, B COOTBETCTBUM C
KOTOPBIM 3aBEIATEIh MOXKET 10 CBOEMY YCMOTPEHUIO:

® 3aBClIaTb UMYLIECTBO JTIOOBIM JIMLam;,

e JIFOOBIM 0OPA30M OTIPEIIEIISITh TOJU HACICIHUKOB B HACTICNICTRE;

e JIWIIUTH HACIENCTBA OJHOTO, HECKOJIBKUX MJIM BCEX HACIIEHUKOB 0 3aKOHY, HE YKa3bIBast IPUINH TAKOTO JIUIIECHNS;
® BKJIIOYUTH B 3aB€IIAHUE MHBIC PACIIOPAKECHUA, IPEAYCMOTPECHHLIC ITpaBUJIaMU I'Ko HacJIeJOBaHUU.

KpoMe Toro, 3aBeiiaresb MOXET OTMEHUTh WM U3MEHUTD YK€ COBEpIIEHHOe 3aBenjanue (ad3. 1 m. 1 ct. 1119
I'K). CBobona 3aBemniaHusi MPOSIBISIETCS W B TOM, YTO 3aBeIlaTe/ib BOBCE He 0053aH COOOMIATH KOMY-JIMOO O
conepKaHWM, COBEPIICHN, 00 MU3MEHEHUH UM OTMEHE 3aBEIIaHUsI.



Ho mnpuHaruss OCHOB TIpaXIaHCKOrO 3aKoHomaTeabcTBa 1961 . mpuHLMO CBOOOABI 3aBEIaHUs B
OTCUYECTBEHHOM IIpaBe OTPAHMYMBAJICSI BO3MOXHOCTBIO OCTAaBUTh MMYIIECTBO ITOCTOPOHHEMY JIMIY JIMIIL IIPH
OTCYTCTBMM HACJIEAHUKOB II0 3aKOHY. Pacmmpenue cBo0OAbI 3aBeliaHMs B 3aKOHOHATeJbCcTBEe 60-X IT. M B
JMEUCTBYIOIIEM 3aKOHOMATEIbCTBE HECOMHEHHO SIBJISIETCS TO3UTHMBHOI TeHACHLMEl. 3aBelarenio HeoOXOTuM
JIOCTATOYHBII MPOCTOP MPU OMPENeIeHUM TeX, KOro JIMYHO OH XOoueT obecreuyuTh Mocjie cBoeli cMepTu. Benb,
CBOOOMHO BbIpaxasl CBOIO BOJIO, 3aBelllaTesb OIpEAessieT «CyabOy» HAacCJIeICTBEHHOIO0 MMYILIECTBA C YYETOM
(paKTUYECKUX OTHOIIEHUM MeXIy HUM U OJMM3KUMU eMy JoabMmu. [Ipuuem Kpyr OJU3KUX JIIOAeH MOXET He
COBITAAATh C MepeYHEM 3aKOHHBIX HACIEAHUKOB! .

CBo0boma 3aBelIaHMSI B €€ TeIepeITHeM, OJOCTATOYHO IMMPOKOM «3BYJYaHWM» — 3TO CIle M HEeOOXOmMMOoe
YCIIOBUE COBEPIICHCTBOBAHUS pPaCIpeIeIUTEIbHBIX OTHOILICHU. YeaoBek, 10OpOCOBECTHO TPYIMBIIHUIACS BCIO
CBOIO KW3Hb, HOJDKEH OBITh aOCOJIOTHO YBEpeH B TOM, YTO 3apabOTaHHbIM MMYILECTBOM OH CMOXET
pPacHopsIAUTLCS 110 COOCTBEHHOMY YCMOTPEHUIO.

OTpaxeHueM CBOOOAbLI 3aBellaHUsl SIBJASETCS 3aKOHOAATEJAbHO 3aKpelyIeHHOe IpaBoO  3aBellaTesl
PaCIOPSIINTLCS B 3aBEIIAHUY JIOOBIM CBOMM MMYIIECTBOM WJIH €0 YaCThI0, B TOM YHCJIe ¥ TEM, YTO OH COOMpaeTcs
npuodpectd B OymymeM. [Ipy 3TOM 3aKOH IIPEIOCTaBIISICT €My BO3MOXKHOCTH COBEPIIMTH OJHO WJIH HECKOJBKO
3aBemanuii (cT. 1120 I'K).

2. Heo0xoauMbie HAC/IETHUKHI

CBoboma 3aBellaHWsI OrpaHMYCHA YCTAHOBJIICHMEM B 3aKOHE Kpyra HAacJIeTHUKOB (WX IPUHSITO HA3bIBaTh
HeoO0XO0AMMbIMH ), KOTOPBIC BIIpaBe IT0OJIydaTh 0053aTeIbHYIO 0110 B HacaeacTBe. OHa COCTaBJIsIET TeIePh HE MeHee
MOJIOBUHBI TOM TOJIM, KOTOpas MpUYUTaNIach Obl KaXIOMy M3 HUX MPU HAcCIeOOBaHUU IO 3aKoHy (m. 1 cT. 1149
I'K)'.

K unciry He00X0IUMBIX HACIETHUKOB 3aKOH OTHOCHT:

e HECOBEpPIICHHOJETHUX UM HETPYIOCIOCOOHBIX AETEH HACIen0aaTeNs;

® CIo HCprZ[OCl'IOCO6HOFO cyrpyra,

e HETPYIOCIOCOOHBIX POAUTEINCH;

e HETPYIOCTOCOOHBIX MXIUBEHIIEB Hacienonares (m. 1 ct. 1149 I'K).

IlepedeHb 3TOT SIBISICTCS HCYEPIBIBAIOIINM.

HeobxonuMble HACTeTHUKY, KaK IIPAaBUJIO, COIIMATIBHO YSI3BUMBI, UX MaTepHabHasI 00eCIIedYeHHOCTh BeChbMa
npobjemaTuHa. [1o3TOMy OHM HYXIAalOTCSI B OCO0Oi, MOBBIIMIEHHON 3allldTe, YTO W JOCTUTaeTcsl B cdepe
HacJIeIOBaHUs MMPeIOCTaBICHUEM TaKUM JIMIIaM ITpaBa Ha 00s3aTeIbHYIO TOJTIO.

15t TOro 4TtoObl ONpEACIUTh pa3Mep 0043aTebHOM A0JIM B KaXKIIOM Cllydae, Hy>KHO CyMMY CTOMMOCTHU BCETO
HACJIEICTBEHHOIO MMYIIECTBa, BKJIIOYAs CTOMMOCTD ITPEIMETOB OOBIYHON JOMAITHEedl 0OCTaHOBKM M OOMXO[a,
pa3neuTh Ha YMCJIO HACIeTHUKOB, KOTOPEIC IIPU OTCYTCTBUU 3aBelllaHUs ObUIM OBl IIPU3BaHbI K HACJICIOBAHUIO
IO 3aKOHY. YCTAaHOBUB pa3Mep 3aKOHHOI TOJM B CTOMMOCTHOM BBIPaXXEHUM, OT HETO HAXOISAT ITOJIOBHMHY. DTa
CyMMa U paBHa 00s13aTeJIbHOI oJ1e.

B coorBercTBHM ¢ 1. 2 cT. 1149 T'K 11paBo Ha 00s13aTeNIEHYIO TOJIIO B HACICACTBE YIOBICTBOPSIETCS IIPEXKIe
BCETO M3 TOW YaCcTH HAC/IEJACTBEHHOr0 MMYHIECTBA, KOTOpas ocTajach He3aBemanHoil. [IpuyeM maHHOe MpaBUIIO
JIEUCTBYET M B TOM CJIydae, €CJIv e€ro peaqnu3alns IIpuBeaeT K YMeHBIISHWIO ITpaB IPYTUX HACIeTHUKOB I10 3aKOHY
Ha YKa3aHHYIO 4yacTb UMylecTBa. Eciiu Xe ee HeIoCTaTOUHO JJIs1 OCYILECTBICHHS IIpaBa Ha 00s13aTeIbHYIO 1010,
OHO OCYIIECTBIISIETCS M3 TOM YaCTH UMYLIECTBA, KOTOPAs 3aBeIlaHa.

3aKOH Teleph MPEeIOCTaBIsIeT CyAy NpaBO YMEHBIINTh pa3Mep 00s3aTelbHOI T0JM WIH BOBCE OTKA3aTh B ee
NPUCYKIEHAH C YICTOM MMYIIECTBEHHOTO ITOJIOKEHHS HEOOXOMUMBIX HACIETHUKOB. BO3MOXHO 3TO TOJIBKO B TOM
cyJyae, €CIM OCYIISCTBICHME IpaBa Ha 003aTeJbHYIO IOJIIO MOBJIEUET 3a CO00il HEBO3MOXKHOCTH IlepedaTh
HaCJIEMHUKY MO0 3aBEIaHUI0 TO UMYILECTBO, KOTOPHIM HEOOXOMUMbBIN HACAEIHUK MPY XU3HU Hacjleaonatess He
MOJIb30BAJICS, @ HACIEIHUK MO 3aBELIAHUIO MOJIb30BAJICS JJIsI MIPOXUBAHUS (3TO MOXET ObITh, HAIPUMED, XKUJIOU
JIOM, KBapTHpa, WHOE XWJIOe IOMEIIeHNe) WIM WCIIOJIb30Ball B KAa4eCTBE OCHOBHOTO WMCTOYHMKA TTOJTYUCHMS
CPEICTB K CYIIEeCTBOBAHMIO (OpyIUs Tpyda, TBOpUYECKast MacTepcKas 1 T.11.).

CnenyeTt 3aMeTUTb, YTO MHCTUTYT HEOBXOAMMOrO HacNefoBaHNs BO3HMK B [lpeBHEM Pume 1 npoLuen Yepes BCo ero CTOPUIO.
MpurynHa ero co3gaHns — CTPEMJIEHME OrpaHnyYnTbL GecnpeaenbHOCTb CBOOOAbLI 3aBellaHns B nHTepecax Haubonee 6aM3knx K
3aBellaTenio Nnl. YXe B 3Moxy MepBbiX MMMNEpaTopoB 3aBelarteslb A0/KeH Obll HeNnpPemMeHHO OCTaBUTb M3BECTHbIM nuuam
onpeneneHHyto YacTb CBOEro MMYLLIECTBA, ECIN HE UMEN YBAaXUTENbHbIX MPUYMH NOCTYNUTb HAYe. Takas YacTb Noyynna Ha3saHue
«0bs13aTensHOM ponu» — pars legitima'. O6s3aTenbHas [0S B KNAaCCMYECKOM MpaBe paBHANAcb YeTBEpPTU TOW 40NN, KOTOPYIO
yNpaBOMOYEHHOE N1LL0 Nonyynsno 6bl, Hacneays ab intestato («no 3akoHy»). KOCTUHWAH yBeNMYMN 3Ty JONO: OHA AOMKHA Oblna OGbITb
paBHa '/, Bonu ab intestato, ecnu pons ab intestato coctasnsana '/, HacneacTea nnu 6onee TOro; oHa JoOKHa Bbiia paBHATLCS 1/,



nonu ab intestato, ecnun aTa 0ona Gbila MEHbLUIE YETBEPTM BCErO HacneacTea2.

OrpaHuyeHne cBo60Abl 3aBeLLATENbHBIX PACMOPSXKEHNI OblIO N3BECTHO U PYCCKOMY A0PEBONIOLMOHHOMY 3aKOHOAATENbLCTBY.
OpHako BblpaXanoCcb OHO He B YCTaHOBMEHUW 00f3aTeNbHOW O0NW, a B OrpaHMYeHun no pody umyuiectsa. B yacTtHocTu, He
noafnexany 3aBeLlaHuI0 POAOBbIE MMEHUS, a Takke VWMEHUS 3anoBedHble M UMEHUS, NOXanoBaHHble Ha Npase MaropatoB B
3anagHbix rybepHusix Poccuinckom nmnepumms.

3. 3asemartejabHblil 0TKa3

3aBelaTelsib BIIpaBe YCTAHOBUTh B CBOEM PACIIOPSIKEHUM WUMYIIECTBOM Ha CIydail CMEpTU 3aBelaTebHbIii
0TKa3 (Jierar), T.¢. BO3JIOKHTb HA OIHOTO MJIM HECKOJIbKHUX HACJIEHUKOB HCIOJHEHHE 32 CYET HACJIEACTBA KAKOii-In00
00513aHHOCTH HMYIIECTBEHHOTO XapakTepa B MOJb3y TPeTbUX JMI (OTKA30MoJyyareseii), KOTopble MpUOOpeTaloT
MpaBo TpeOOBaTh UCITOTHEHUS 3ToM 00s13aHHOCTH (11. 1 cT. 1137 TK).

HeobxonuMo o0paTuTh BHUMaHWE Ha TO, YTO JIETAaT — OJWH U3 BUIIOB 3aBEILATEJIbHBIX PACTIOPSKEHUN U
MO3TOMY BHE 3aBEeHIAHMS CIJIbI HE UMeeT.

Panee neiicTBoBaBlliee 3aKOHOAATENBCTBO TO3BOJISUIO OOPEMEHSTH JIETATOM TOJBKO HACIEAHUKA IO
3aBElIaHNI0, TEMeph K€ COOTBETCTBYIOIIAsl OO0SI3aHHOCTb MOXET OBbITh BO3JIOXKEHA KAK HA HACJIEIHMKOB IO
3aBeINAHMI0, TAK H HA HACJIETHUKOB 110 3AKOHY'.

CyIIHOCTh 3aBEIIATEIbHOTO OTKAa3a 3aKJII0YaeTCsl B TOM, YTO M3 BCE COBOKYITHOCTH IMpPaB U 0OSI3aHHOCTEH,
COCTaBJISIOIIUX HACEACTBO, OIMpPEACIICHHOMY JIMIy WX JIMLAM MNepefaeTcd Mo oblueMy MpaBWly Kakoe-Iubo
otaesbHoe mpaBo. CliemoBaTeTbHO, OTKA30IONIydaTesb (JIeraTapuii) CTAHOBUTCS YACTHYHBIM (CHHTYJISIPHbIM)
MPaBONPEEMHUKOM HACJIEI0AATENS.

BMmecre ¢ Tem creayeT MMeEThb B BUIY, UTO COJAEpXKAHUE 3aBELIAHMSI MOXKET MCYEPHbIBATHCS 3aBellaTeIbHbIM
otkazoMm (1. 1 cr. 1137 I'K). Hacnemnonatenb, co3maroiivii Takylo CUTyalldiO, SIBHO PAacCUMTHIBACT Ha BBICOKHUE
HpaBCTBEHHbIE KauecTBa OOPEMEHSIEMOTO HacjleIHUKA, BEAb COMEPKAHUEM TAaKOIO JieraTa BIIOJHE MOXET ObITh
00513aHHOCTb IepeaaTh BCe HACIEACTBO OTKA30IMTOIyJaTENIO,

IIpenmeTr 3aBemAaTeNbHOrO OTKA3a OIPEIEJICH CeYac 3HAYMTENBHO ILIMpPE, YeM B JEWCTBOBABIIEM DaHeEe
3aKoHoaaTe bcTBe. HbIHE B OTKPBITOM MepeyHe YKa3bIBACTCS, UTO 3TO MOXET ObITh, B YACTHOCTU:

e Iepefaya OTKA30IMOJTyJaTesio B COOCTBEHHOCTD, BO BIIa¢HUE HAa MTHOM IIPaBe WM B TIOJIb30BaHUE BellH, BXOISILICH B

COCTaB HACJIE/ICTBA;

e [epejiaya OTKa30IIoIyIaTeli0 BXOISIIErO B COCTAB HAC/IENCTBA MMYIIECTBEHHOTO NPABa;

e MpUOOpeTeHNe AT OTKA30IOJyJaTells U Iiepeiada eMy HHOTO HMYILECTBa;

® BBITIOJTHEHVE [IJIST HETO ONpeIeieHHOi PadoThI;

e OKa3aHUe eMy ONpeeIeHHOM YCIyrH;

® OCYILECTBJCHUE B MOJIb3Y OTKA30IOIyYaTe sl mepuoaAndecKux miarexeit (a63. 1 m. 2 ct. 1137 I'K).

3aKoH pa3pelaeT 3aBelaTeTi0 BO3JIOXUTh Ha HACIEIHNKA, K KOTOPOMY TIEPEXOANT JOM, KBAPTUPA U UHOE
MOMeIlleHNEe, O0S3aHHOCTh IMPEAOCTABUTh APYTOMY JIMILYy NMPaBO MOJb30BAHUSI YKA3AHHBIM MOMEIIEHUEM WM €ro
omnpeieeHHOM YaCThl0 HA TIEPUOJ KU3HU 3TOTO JIMIa JUO0 Ha MHOI cpok. HeoOxonnmo oOpaTUTh BHUMaHKE Ha
TO, YTO TaKO€ MPABO, BOZHUKIIEE HA OCHOBAHUM 3aBEIAaTEIBHOTO OTKAa3a, COXPaHIET CUIY U IIPU NOCJIEAYIOIIEM
nepexojie MpaBa COOCTBEHHOCTU Ha MMYILECTBO, BXOAMBILIEE B COCTAB HACJEACTBA, K ApyroMy auiy (. 2 ct. 1137
I'K), T.e. obnmamaer mpu3HaKamMu BeNIHOTO NpaBa (B PUMCKOM TIIpaBe Ha3bIBaBlerocs habita-tio — «mpaBo

MPOXUBAHUS»).
IMpeameT 3aBelaTeJbHOTO OTKa3a IPEACTABISCTCS OTKA30IMojydareaio B ¢GopMme obs3arTeabcTa’, rie
HacleNHUK — JAODKHUK, a OTKa3omojiydaredb — KpeauTop. EcTecTBeHHO, Mpu 3TOM TpaBO TpeOOBaHUS

OTKa30IojlyyaTesib UMeeT He IO MOBOAY BCEro HacAeACTBEHHOIO MMYIIECTBAa W HE KO BCEM HacJIeIHMKaM, a
TOJIbKO K TOMY, JIOJISl KOTOPOTO 0OpeMeHeHa 0TKa30M>.

[IpaBo Ha moilydeHHME 3aBElIATEILHOTO OTKAa3a IEMCTBYET JUIIb B TeYeHHE TPeX JeT CO THS OTKPBITHS
HacJIeACTBAa W He mepexoauT K apyrmM JuuaMmM. CTajio OBITh, IIO IIPABOBOI IIPUPOAE 3TOT CPOK SIBIISICTCS
npecekareabHbiM. OIHAKO eCIM 3aBellaTesb BOCIOJB30Balics BlepBele Ha ypoBHe I'K 3akperuieHHOi
BO3MOXHOCTBIO 1 OJHA3HAYMII OTHOMY OTKA30MOJYYaTEI0 IPYroro, IoCaeIHUI IOJyYUT BO3MOXHOCTh TpeOOBATh
OT HacleIHUKa UcIoiHeHus aerarta (1. 4 ¢T. 1137 I'K).

K nmny, coBepmaronieMy 3aBemiaTe/IbHbI 0TKA3, IIPSABIBIISIOTCS TaKMe ke TPeOOBAaHUSI, UYTO W K 3aBEIATEIIO
(Bo3pact, aeecrmocooHocTh). ClenyeT UMeTh B BUAY, YTO OTKA30MOIYYATEIAMH MOTYT OBIThH JINIA KaK BXOMISIIINE,
TaK W He BXONIIINE B YHCIO HACIEOTHWKOB I10 3aKoHY. OmHAaKO, €CTECTBEHHO, HE MOTYT OBITh
OTKA30MOJIyyaTe/IIMA ~ JIMLA, KOTOpble IPOTHMBO3aKOHHBIMU  JOCHMCTBUSIMHU, HAIpaBICHHBIMUA  IIPOTUB
HacJienoaaressi, KOro-iubo W3 HacleAHUKOB WM IIPOTMB IIOCJICIHEN BOJM 3aBellaTess, CI0COOCTBOBAIU
Ha3HAYEHUIO UX OTKA30IOIydaTe/IsIMU (HEAOCTOMHbIE OTKA30MOIyYaTe I ).



3alnmTe MMYIIECTBEHHBIX MHTEPECOB HAC/IEIHUKA CIYXUT CIEAylollee 3aKperuieHHOe B 3aKOHE IPaBUJIO:
HaCJICTHUK, Ha KOTOPOTO 3aBellaTeIeM BO3JIOXKEHO UCTIOJTHEHNE 3aBEIaTeIbHOTO 0TKAa3a, JOJDKeH UCIIOJTHUTD €TO
JIMIIb B TIpeAeaax JeiCTBUTEIbHON CTOMMOCTH Mepenieaniero K HeMy MMYIIECTBA 32 BbIYETOM MAJAIONIEil HA HEro
YacTH J10JroB Hacaeaoaareasa (a63. 1 m. 1 ct. 1138 I'K).

IloBbilIeHHAsT 3alMTa HEOOXOOMMOTrO HaCJAEOHUKA IPOSIBISIETCSI B TOM, UYTO OH, Oyaydyd OOpeMEeHEHHBIM
3aBellaTeIbHbBIM OTKA30M, UCIIOJHSIET ero JUIllb B paMKaxX TOH YaCTH CTOMMOCTH Nepenieiero K HeMy HacjIeacTna,
KOTOpasi NpeBbimaeT ero ods3aTenbHyo aomo (a63. 2 . 1 cr. 1137 I'K). Ecam 3aBeniarenbHbIil 0TKa3 BO3JI0XEH Ha
HECKOJIbKUX HACJIEAHUKOB, TO BOZHUKAIOT J0JIeBbIe 00513aTEbCTBA, I1le OOpeMEeHEHNE KaXI0TO U3 HACIETHUKOB
COpa3MepHO €ro fojie B Hacienctse. OMHAKO 3TO MPABUJIO JUCHO3MTHBHO U NIEWCTBYET IMO3TOMY TOJIBKO B TOM
ciIyJae, eCJIM 3aBellaHreM He yCTaHOBIeHO MHoe (1. 2 cT. 1138 I'K).

Hacnegnuk, oGpeMeHeHHbIM 3aBellaTeIbHBIM OTKAa30M, OCBOOOXKIAETCSI OT O0SI3aHHOCTU €ro MCITOJIHUTH B
CJIEIYIOLIUX CITyYasix:

e CCJIM OTKAa30I10JIyJaTe/ib YMEP 1O OTKPLITUA HACJIEACTBA UJIM OJHOBPEMECHHO C 3aBCIIATCIIEM

e CCJIM OH OTKa3aJICd OT IIOJIYUYCHMU JI€raTa,

e CCJIM OH HE BOCIIOJB30BaJICA CBOMM IIpaBOM Ha IIOJYYCHME 3aBCIIATCIIBHOIO OTKasa B TECYCHUE TPEX JIET CO OHA

OTKPbITHUA HACJICACTBA,

e CC/Iu J'[el“aTapI/Iﬁ JIMIIUJICA MpaBa Ha IMOJIYYCHHME 3aBCIIATC/IbHOIO OTKasa Kak HCHOCTOﬁHLIﬁ OTKa3o0I10J1yyaTeJib.

Mexay TeM M BO BCeX IIEPEYMCIEHHBIX CIIy4asix OOS3aHHOCTb MCIIOJIHUTh 3aBElIATENIbHBIA OTKAa3
COXPAaHSIETCSI, €CJIM OJHOMY OTKA30II0JIy4aTe/ 0 NOAHA3HAYEH B 3aBEILIAHUU IPYTOii OTKA30I10/Iy4aTellb.

4. Bo3ioxenue

OT 3aBelaTeNIbHOTO OTKa3a Halo OTJWYaTh OCOOBIN BUI 3aBEIIATEIbHOTO PACTIOPSIKEHUS — BO3JIOXKEHHE.
CyTb ero 3akjo4aercs B TOM, YTO 3aBELIATesIb MOXKET BO3JIOXKHTb HA OJHOrO JIM0O HECKOJBKHX HACJIEAHHKOB IO
3aBelaHUI0 WM MO 3aKOHY MCIOJIHEHHUe /IefiCTBUil He TOJIbKO MMYIIECTBEHHOT0, HO M HEUMYLIECTBEHHOTO XapaKTepa,
HanpaBJIeHHbIX HA OCYIECTBJICHHE KAKOii-11n00 oouenoae3Hoii neau (1. 1 ct. 1139 I'K).

Crnenmyer 3aMEeTUTh, UTO Takas Xe OO0S3aHHOCTb MOXKET OBbITh BO3JOXEHAa M Ha HMCHOJHHMTES 3aBeIaHus.
OpHako 3TO BO3MOXKHO JIUIIb TIPA TOM YCJIOBUM, YTO B 3aBEIIAHWM €My CIELMATbHO BBIAEJEHA ONpeaeaeHHAs
YacTh HACNENCTBEHHOTO UMYIIIECTBA, HEOOXOAUMAsI JUTsI UCTIOJTHEHUST BO3TIOKEHUSI.

'K oco6o BwifesisieT BriepBble MPEIOCTABICHHYIO 3aBEILATENI0 BO3MOXHOCTh BO3JIOXKEHMSI Ha ONHOTO WU
HECKOJIbKUX HACJCTHUKOB OOS3aHHOCTH COMEPKAHMS NPUHANJIEKABIIMX 3aBENIATENI0 JOMAIIHMX JKHBOTHBIX, a
TaKkXe OCYIIECTBJAEHUSI HEOOXOOAMMOIO Haa30pa M yXoma 3a HMMM. DTa He BIOJHE NpPUBBIYHAS IS
3aKOHOJAATEIbHBIX TEKCTOB, HO, HECOMHEHHO, BBICOKO MOpaJIbHas TPaBOBasi KOHCTPYKIIMS 3aKpervieHa B ab3. 2 m.
ler. 1139TK.

B Tex cmywasix, Korma TpeaIMETOM 3aBEIATEIbBHOTO BO3JIOXKEHUS SIBJISIOTCS JEHCTBUS MMYIIECTBEHHOTO
XapakTepa, Ha HUX PACIPOCTPAHSIIOTCS TpaBUia 00 WMCMONMHEHWM 3aBEIIaTeJIbHOTO OTKAa3a, YCTAHOBJICHHBIE
cr. 1138 TK.

ITockombKy BO3NOXEHUE — JEHCTBUE, COBEpIIaeMOe IS OOIIEeNnoJe3Hoi e, TpeOoBaTh €ro BBITOJIHEHUS
MMeeT TMpaBO BecbMa IIUPOKWI Kpyr Juil. Cpeau HUX, B YACTHOCTU, 3aMHTEPECOBAHHBIE JUNA, JI000H W3
HACJIEIHNKOB, A TaKXkKe HMCHNOJHWTeJ b 3aBemanus. [IpaBna, mpaBwiio 3T0 cHOPMYTMPOBAHO AUCIO3ZUTHUBHO. OHO
JIECTBYET JIUIIL B TOM Cliyyae, €ClM 3aBelllaHrueM He mpemycmorpeHo mHoe (m. 3 cr. 1139 T'K). MoxHo
MPEANOJIOXUTh, HAMPUMEP, YTO B CWIy 3aBellaHWs TPEKPAIAeTCsl WCIIOJHEHUE BO3JIOXEHUS JIUIIOM,
3JI0YMOTPEOUBIIINM JOBEPUEM 3aBEILATENS.

B Xu3HM BO3MOXHa CHUTyallusl, B CWJIy KOTOPOW MAOJsl HAacjedCcTBa JiMlla, OOPEMEHEHHOIO JIETaTOM WU
BO3JIOKEHUEM, IMEPEXONUT K [APYTMM HacjeJHUKaM (3TO MOXET IPOU3O0MTH, HampuMmep, H3-3a CMEPTU
HaclleHWKa, TOCJIeNOBaBIIEll MOCie WJIA OJHOBPEMEHHO C HAcleNoAaTesleM; OTKa3a TPUHSITh HACIEACTBO;
OTCTPAaHEHMUSI JIMLa OT HACJIEIOBaHWS B KaueCTBE HEIOCTOMHOIO HaclenHWKa). B mMonqoOHOM ciydyae MCIIOJHUTH
OTKa3 MO0 BO3JIOKEHUE 00SI3aHO JIMIO, K KOTOPOMY Nepenwuia xos otnasiero Hacaeqauka (ct. 1140 I'K). [Tpasuio
9TO, OIHAKO, SIBJISIETCS JMCMO3UTHBHBIM 1 JIEWICTBYET MO3TOMY TOJBKO B TOM CJIydae, €CIM 3aBellaHUeM He
ycraHoBieHO uHoe. CkaxeM, U3 TEeKCTa 3aBelllaHUsI MOXET CJIeoBaTh, UTO 3aBelllaTesb JOBEPsIET UCTIOJHEHUE
0TKa3a JM0O BO3JIOXKEHUsI UCKIIOUUTETHbHO ONHOMY, OMpelesieHHOMY Jully. B ciyyae e ero oTmameHust Mo
JII0OOMY OCHOBaHUIO IECTBUE JIeTaTa MW BO3JIOXKEHUSI BOJIEH 3aBeiaTessl MpeKpanaeTcs.

5. Iloana3HayeHue HACJIEIHUKA

3aBeniaTesb BITpaB€ HE TOJIbKO Ha3HAYUTH HACJICAHUKA 110 CBOEMY YCMOTPCHUIO, HO M YKa3aTb B 3aBCIIaHUN



JApYroro HacCjJeaIHUKa Ha TOT cnyqaﬁ, €CJIM Ha3HauYeHHBbI UM B 3aBCIIaHUU HACJICAHUK UJIN HACJIICAHUK 3aBeIaTeJIsd
IO 3aKOHY II0 TEM WM MHBIM NMPpUYMHAM HACJICAOBATb HC 6YILCT. Takas npaBoBad KOHCTPYKIMA HA3bIBACTCA
NOTHA3HAYEHWEM HACJIeTHAKA, WJIH HACJIeICTBEHHO# cyocTuTymmei (11. 2 ct. 1121 TK)'.
HpI/IMeHCHI/IC IIpaBujIa O NIOAHAa3HAYCHUM HACICIHMUKA UMEET MECTO TOJIBKO B CJICAYIOIIUX CIIydyasdx:
® €CJIM OCHOBHOM HaCJlIeTHUK YMDPET OO0 OTKPbITUA HACJIEACTBA 6o OIHOBPEMCHHO C 3aBCILIATCIIEM,
e ¢CJIM OCHOBHOI HaCJICOHUK YMPET IMMOCJIE OTKPLITUA HACICACTBA, HE YCIIEB €I0 IIPUHATDH oo He NpUMET HACJICACTBO I10
NPYTUM NpUYMHAM;
® €CJIM OCHOBHOMI HAaCJI€THUK OTKAXETCS OT HacJeacTna,
e ¢CJIM OCHOBHOM HaCJICAHUK HE 6y/:[eT HUMETb IIpaBa HACJIEOOBAaTb WU 6y,[[e’1' OTCTpaHEH OT HaACJICAOBaHUA KakK
HEIOCTOMHBINA.

§ 3. OT™ena, u3MeHeHHe ¥ UCIOTHEHHE 3aBelaHus
1. OTtMeHa ¥ U3MeHEHHE 3aBeIaHus

3aBelllaHKe MOXET OBITh B JIl000€ BpeMs OTMEHEHO MJIM M3MEHEHO 3aBeniaTesieM 0e3 yKazaHMs NPUYHH €TO
OTMeHBbl WK uamMeHeHus. [IpuHIMO cBOOOABI 3aBellaHUsI MPOSIBISETCS MPU 3TOM B TOM, UTO ISl COBEPLICHUS
YKa3aHHBIX JIEUCTBUII He TpedyeTcs 4Ybe-JHOO coiacHe, B TOM 4YHWCJIe M JIMI, Ha3HAaUYCHHBIX B 3aBelllaHUU
HaCJIeTHUKAMU.

OTMeHNTD 3aBelanne MOXHO CIICAYIOIINMU CIIOCO0aMU:

1) ymocToBepeHNEM HOBOTO 3aBEMIAHMS ¢ MHBIM coxepxkanneM!. CrenyeT UMeTh B BUY, UTO 3aBEIIaHNEM, COBEPIICHHBIM B

Ype3BbIYAfHBIX O0CTOSITEILCTBAX, MOXKET OBITh OTMEHEHO WJIM M3MEHEHO TOJBKO TaKoe ke 3aBemiaHue (m. 5 cr. 1130
I'K). 3aBemiateabHbBIM Xe pacrlopsbkeHHeM B 0OaHKe MOXHO OTMEHUTh WJIM M3MEHUTh TOJIBKO 3aBelllaTelbHOe
pacropspkeHUe IpaBaMy Ha JeHEXHBIE CPEACTBA B COOTBETCTBYOIIEM OaHke (I1. 6 ct. 1130 I'K);

2) yaoCTOBEpeHUEM HOBOTO 3aBEIIaHUSI, B KOTOPOM YKa3bIBaeTCsl, YTO MpeAbIIyHIee 3aBelIaHne OTMEHSIETCS

3) MOCPEACTBOM pacnopsKeHHss 00 OTMeHe 3aBellaHusA, CAeJaHHOTO B ¢OpMe, YCTAaHOBJCHHOM [UISI COBEpLICHUS

3aBelIaHMS.

N3meHenue 3aBelmlaHus IIPOM3BOAMTCS IIyTEM COCTABJAE€HUSI HOBOIO 3aBellaHuMs, B KOTOPOM 3aBellaTesb
yKa3blBaeT, Kakue M3MEHEHUSI BHOCATCS UM B paHee cAejJaHHble 3aBelllaTebHble pacnopsbkeHus. Eciu ke oH
3TOT0 HE CIEJAET, TO CJIEAYET PYKOBOACTBOBATHCS 3aKOHOMATEJIBHO YCTAHOBJIEHHBLIM IIPAaBUJIOM, COIJIACHO
KOTOpPOMY 3aBellaHHe, COCTABJIEHHOE IMO3[Hee, OTMEHseT MNpexKHee 3aBellaHde B TOM YacTH, B KOTOPOA OHO
MPOTUBOPEUUT MOCeaAyIoleMy 3aBelaHuo (a03. 2 . 2 ¢T. 1130 T'K).

2. HcnoJsiHeHue 3aBeliaHus

Hcnoanenne 3aBemanus Bo3jaraeTcsl HA HA3HAYEHHBIX B 3aBellaHUU HacjeqHukoB. Kpome Toro, 3aBeliaresb
MOXET TIOpYYMTb MCIIOJIHEHME 3aBelllaHMs MCHOJHMTEN0 BoJM (mymenpukasuuky) (ct. 1133 I'K). Ilpuuem
JIEUCTBYIOIEE 3aKOHOMATENBCTBO pa3pellaeT MOPYYUTh AYIIENPUKA3ZUUKY WCITOJHEHUE 3aBEIIAHUS HE TOJIBKO
ITOJTHOCTBIO, HO Y B ONpPeIeIEHHO YaCcTH.

HcromHuTe b 3aBelIaHMsI MOXET OBITh M30paH KaK M3 YKcjia HACJACTHUKOB, TaK M He3aBUCHUMO OT 3Toro. Ho B
JIIOOOM cJTydyae OT Hero TpeOyeTcsl coriacie, BhIpakeHHOE OTHUM M3 CJIETYIOIIUX CITOCOOOB:

e B COOCTBEHHODPYYHOI HAAIMCK HA CAMOM 3aBELIAHWM;

® B 3as4BJICHUU, ITPUITOXKECHHOM K 3aBCIIAHUIO,

® B 3as4BJICHUH, IOJAHHOM HOTApUYCY B TCUCHUEC MECALIA CO IHA OTKPbLITUA HACICACTBA.

IToMuMO 3TOro rpaxAaHUH MPU3HAETCS AABIIMM COIjlache ObITb MCITOJTHUTEEM 3aBelllaHMs, €CIU B TeUeHUE
Mecslia Co IHSI OTKPBITUS HacJleACTBA OH (PAKTHYECKH MPUCTYNUT K MCIOJHEHUIO 3aBemanus (a63. 3 m. 1 ct. 1134
I'K). B aToM ciiydae oH BbIpaXaeT CBOE COTJIaCHe IMyTeM COBEPIICHUS KOHKIIOAEHTHbIX AeiCTBUI.

HcromHuTenp 3aBelIaHUSI MOXET OBITh OCBOOOXIEH OT WCIONHEHMSI CBOMX OOS3aHHOCTEH CYIOM.
CoOTBeTCTBYIOIIEE pellleHre Cyld NMPUHUMAET KaK MO MPOChOe CaMOTo WCIOJHUTENS 3aBellaHUsl, TaK U IIO0
IMpoch0e HACIECTHUKOB, €CIM MMEIOTCSI 00CTOSATENbCTBA, KOTOPBIC MPEISTCTBYIOT MYIICTIPUKA3UNKY HMCITOTHSITH
CBOM O0SI3aHHOCTHU.

3aBeliaHue, KOTOPbIM KOHKPETHBIN TpaxIaHWH Ha3HAYeH WCIIOJHUTENIEM, SIBJSETCSI OCHOBAHUEM €ro
nojHoMouuii. OHM Tenepb YAOCTOBEPSIOTCS CBUAETEILCTBOM, BbllaBaeMbIM HoTapuycoMm (cT. 1135 T'K).

Hymenpukazquk oJKeH TTPUHSTH OTIpeie/IeHHbIE MepPbl, HEOOXOAMMBIE /TS UCTIOJTHEHUST 3aBEIlaHusI, HA TOT
cilyyai, ecjii B CAMOM 3aBEIllaHUU He MPeyCMOTPeHO nHoe. IIpumMepHblii mepeyenb TAKMX Mep rpuBeneH B cT. 1135



I'K. Cpenu HUX, B YaCTHOCTH:

1) obecIrieuyeHne nepexoza K HacCJICAHUMKaAM IMNPpUYUTAIOLICIOCd MM HACICACTBEHHOIO MMYILIECTBA B COOTBETCTBUU C
Bpra)KCHHOfI B 3aBElIaHMM BOJICH HacjienoaaTesis u 3aKOHOM;,

2) INPUHATUE CAMOCTOATECIBbHO WM 4YE€PE3 HOTapuyca MEpP IO OXpaHE€ HACICACTBA M YINPABJICHHUIO UM B HMHTEpPECAxX
HaCJICOAHUKOB,

3) IOJIYYCHUE ITPUYNTAIOIMUXCA HACJACA0AATEIIO JEHEXKHBIX CPEACTB U MHOIO UMYLIECTBA 1JId IEpeaadyn UuxX HaCJaCaIHUKaM,
€CJI 3TO UMYILIECTBO HE MOJUIEKUT nepeaade Apyrum auiam (m. 1 ct. 1183 I'K);

4) HUCITOJTHEHUE 3aBC€HIATCIIBHOI'O BO3JIOKEHU S oo Tpe60BaHI/Ie OT HACJICAHUKOB UCITOJIHCHUS 3aBCIIATCJIBHOTO OTKasa
(ct. 1137 I'K) unu 3aBeniarenbHoro BodnoxeHus (ct. 1139 T'K).

BesycnoBHBIN MHTEpEC TIpencTaBiIsieT TpaBoBasi Mpupona «purypbl» aymienpukazdnka. OHa OLEHWBAETCS B
JMTeparype HeogHo3HaYHO. OTHAKO B OCHOBE pa3IMYHEIX OIICHOK TaK WM WHAYE JICKUT Hes NPeICTABHTEIbCTBA,
KOTOpOE BMECTE ¢ TeEM MOHUMAETCSI O-pa3HOMY: TipeacTaBuTenb 3aBematens (A. l'opaon, C.1. AHHEHKOB u 1p.),
npeacTaBuTeb HacienHukoB (A.M. I'yasdeB) uiaud gaxe MpencTaBUTENb CaMOIO HAcleICTBa KaK «0Cco00ro
opuandeckoro auua» (I.®P. llepeHeBuy)!.

OredecTBeHHasl JOKTPMHA WMCXOMWUT W3 BO3MOXHOCTU TIPENCTABUTEILCTBA TOJIBKO inter vivos (MexXmy
KWBBIMH), WCTIOJIHUTEIEM XK€ 3aBCIIaHUs JIUIO CTAHOBUTCS JIMIIb TIOCJIE OTKPBITUS HACIEACTBA, T.C. IIOCIIE
cmeptr 3aBemarenss. B I'K mpsamo momuepkmBaeTcs, 4To AYIISTIPUKA3YMKN TIPA HACIEOOBAHWM, TaK Xe KaK W
IpyrUe JIUla, IeMCTBYIOIIME XOTS M B YyXKUX MHTEpecax, HO OT COOCTBEHHOIO0 MMEHH (HaIlpuMep, KOMMEPUYECKIe
MOCPEAHUKU WIM KOHKYPCHBIE YIIPaBJISIOLIME IIPpYU OAaHKPOTCTBE), MPeICTABUTEIAMH He aBasioTcs (1. 2 cT. 189).

CiielyeT COIJIACUTHCSA C aBTOpaMM, OLICHUBAIOIIMMU JCSITEIbHOCTh MCIIOJHUTENSI 3aBEllaHMS KaK 0CO0YIo
PA3HOBHUIHOCTb MpeacTaBuTeNbeTBa?. (OCOOCHHOCTh €ro 3aK/IoJaeTcsl TpeXIe BCero B TOM, 4YTO cpasy
3aTPYOIHUTEIBHO OIPEACIUTh TE€X, KOTO MyIIeTIPUKA3UNK OyIeT MPpeAcCTaBlIsaATh. Beab OH BHICTYITAeT B MHTEpPECax
JINIIb TeX HACJICTHWKOB, YTO IPUHSUIA HACJICACTBO, a MX KPYT OIPEACISICTCS IOCIe OTKPHITHS HACJICACTBA B
TeYeHHEe JOCTATOYHO [UINTEIBHOTO BpEMEHN?,

Eile onHa 0coGeHHOCTh MpEACTaBUTEIbCTBA MOJOOHOIO POJa 3aKJII0YAETCS B TOM, YTO OCHOBAaHUEM IpaB U
00sI3aHHOCTEH AyIIENIpUKa3uMKa SIBJISIETCS CBOETO pOJa «IMOPYYEeHHE», OTHOCTOPOHHEE BOJICH3bSIBICHUE
3aBelaTesIs, C KOTOPBIM 3aKOH CBS3bIBAET ONpPEAeeHHbIEC TTPABOBbIE TTOCIECACTBUS*.

HcromauTenp 3aBelllaHUs MMEET IIpaBO Ha BO3MEIICHWE 3a CUET HACJICACTBA HEOOXOAMMBIX pacxomoB (B
YAaCTHOCTH, II0 OXpaHE M YIIPaBJICHWIO HACICACTBEHHBIM HMMYIIIECTBOM), KOTOPBIE OH IOHEC IPU MCIOJHCHUHN
3aBemaHus. IlpuyeM CyMMBI 3TH TOomjieXXaT BO3MEIICHUIO B YHCIIE APYTUX IEPBOOYECPEIHBIX PACXOMOB. DTO
3HAYUT, YTO OHU BO3MEILAIOTCS 10 YILIAThl JOJTOB KpeauTopaM Hacienonaress (m. 2 ct. 1174 I'K).

KpoMe Toro, aeiicTBylolliee 3aKOHOIATENbCTBO MPEAOCTABISIET AyLIENPUKA3UMKY ITPaBO Ha MOJydeHUe CBEpX
pPacxoloB BO3HATpaxKIeHHs 32 CUET HACJIENCTBA, HO TOJIBKO B TOM CIIy4yae, el 3TO MPeAyCMOTPEHO 3aBellaHUueM
(cT. 1136 T'K)!.

HcriomHeHMe 3aBeIIaHys TIPEATIoiaracT 4eTKoe YICHEHHE ero copepkanus. Ecim y Hotapuyca, NCIIOTHUTEIIS
3aBEIIaHUS WIM Cyla BO3HUKAET HEOOXOAMMOCTD TOJKOBATh 3aBelIaHUe, OHU JOJIDKHBI IIPUHUMATh BO BHUMaHHE
OYKBaJIbHBIN CMBICII COAEPXKAIMXCS B HEM CJIOB U BbhIpaxxeHuit (ad3. 1 cr. 1132 I'K). B ciyyae xe HesicHOCTH
OYKBaJIbHOTO CMbIC/Ia KAKOro-JMO0O IOJOXEHHWS 3aBelllaHWsI OH YCTaHABJIMBAETCSl IIYyTEM COIIOCTABJICHHUS €0 C
JIPYTUMU TIOJIOXKEHUSIMU 1 CMBICJIOM 3aBelllaHus B 1ieioM. Llenb ToskoBaHMSI — OOecreYnTh HauboJjee MoJTHOe
OCYIIIECTBJIEHME TIpeAroaraeMoit Boju 3aBetaress (a63. 2 ct. 1132 I'K).
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! PuMckoMy TipaBy GbUTM M3BECTHBI PA3JIMYHBIE BUIbI TPUOOPETEHUH MO CTy4alo CMepTH (IIOMMMO HacjefoBaHus U jierata). B mepsyio
ouepenb 310 donatio mortis causa — jgapeHHe, BCTyHaoliee B CHIy Mmocie cMmepTu gaputesis. Kpome TOro, MOXHO GbUIO YCTaHOBUTH B
corjaiieHnu o aapeHun yciosue (condicio), B crily KOTOPOTO ONapeHHbI MPUOOPETAET UMYIIECTBO MOC/IE CMEPTU AAPUTENSI TOJIBKO B TOM
ciyyae, €clM caM IPEIOCTABUT KaKywo-TMOO BBITOAY TpeTheMy Juily. Takasi mpaBoBasi KOHCTPYKLMs Moiydmina Ha3BaHue condicionis
implendas causa datum. Cwm.: bapmowex M. Yka3. cou. C. 83, 89.

B psine coBpeMeHHBIX TOCYIapcTB POMAaHO-TePMAHCKON MPaBOBOIl CHCTEMBI Pa3pelIeHbI OrOBOPbI O HACJIEIOBAHMM MEXIY CYNpyramu
(Fepmanust, @paHLys U ap.).

2 CM.: Cepebposckuii B.U. Yxa3. cou. C. 94.

! cTopuy M3BECTHBI MPUMEPHI AOMYIIEHUsI KOJUIEKTUBHBIX 3aBellaHuii. CkaxeM, B JIpeBHEPYCCKOM roCylapcTBe MYXY U >XKeHe ObUIo
paspeLIeHo pacropsAUTbCsl B OLHOM 3aBellaTeJbHOM aKTeé CBOMMM JOJSIMM 3€MeJbHOTO YYacTKa, HaXOAMBILErocsi B MX coBiageHuu. Cm.:
bensies I1. M. AHan13 HEKOTOPBIX ITyHKTOB APEBHEPYCCKOro 3aBeuiaHus. M., 1987. C. 17.

B coBpeMeHHOIi IMBUJIMCTUKE C TIOJHBIM OCHOBAHUEM OTMEYAETCs, YTO MHOXECTBEHHOCTb JIMLL HA CTOPOHE 3aBeLIaTeNsl Cpey MPOYero
HEU30€KHO MOPOAUT HEMAJIO MPAKTUYECKUX TPYAHOCTEN, B YACTHOCTU HEBO3MOXHOCTbh U3BMEHUTH CBOE PACIIOPSKEHUE O Cylb0e MMYLIeCTBa
Ha ciyyaii cMepT. CM.: KomMmeHTapuii K yactu Tpetbeit I'paxnaHckoro konekca Poccuiickoii ®@enepaunu / Tox pen. A.JI. Makosckoeo, E.A.
Cyxanosa. C. 80 (aBrop KoMMeHTapusi — K.b. Apowenko); KommeHtapuit k [I'paxmaHckoMmy Komekcy Poccuiickoit ®enepaunu
(nocrareitnbrit). Yacts Tpethbst / [oxg obiueit pen. A.11. Cepeeesa. C. 26—27 (aBrop KommeHTapust — FO.K. Toacmoii).

2 Crporo roBopsi, TpeOGOBaHUE MOJIHOI IeeCIOCOOHOCTH 3aBellaTesiss ObUIO 3aKperuieHo eile B cT. 57 OCHOB 3aKOHOAATEJbCTBA O
HOTapuare.

3 CMm.: Topdon M.B. HacnenosaHue mo 3aKoHy U 1o 3aBeiiaHuto. M., 1967; Yenuea T./I. K Bompocy o npase 3aBewiats // Becthuk MI'Y.
Cepus «IIpaBo», 1965. Ne 2. C. 48.

1 CM.: Mosaucyxuna 3. 1. Hacnenosanue no 3aseuianuto B CCCP. M., 1955. C. 24; bapwesckuii M.FO. Eciu OTKpbUIOCH HAc/leACTBO. M.,
1989. C. 67—68.

IBBC P®. 1993. Ne 11. Cr. 393.

2 OH BbIpaxaJics B CJIEAYIOLEM:

a) ISl ero MOJy4eHHs] He TpeOOoBaJoCh MpPEAbSIBICHUSI CBUIECTEJBLCTBA O MpaBe Ha HACIeACTBO. JlOCTaTOYHO ObUIO MPENCTaBUTH
cOeperaresibHyl0 KHIXKY, CBUACTEIBCTBO O CMEPTH BKJIaAYMKa U JOKYMEHT, YIOCTOBEPSIIOIINIA JIMYHOCTD TPaXIaHMHA, KOTOPOMY 3aBelllaH
BKJIa;

0) ero noJiyueHue He ObLIO CBSI3aHO C KAKMMU-JIMOO CPOKAMU C MOMEHTA CMepTH Hacjenonaresiss. CkaxeM, TaKOi BKJIa[ MOT ObITb BblIaH
JIMLLY, YKA3aHHOMY B PAaCIIOPSKEHUH, U JI0 UCTEYEHHUS IIECTUMECIYHOTO CPOKA, YCTAHOBJIEHHOTO JIJIsl IPUHSITHS HAaCJIeACTBa;

B) M3 3aBEIIAHHOTO BKJIa[la He BbIIEJISIACH 00s3aTe/IbHAsA 10id. boiee Toro, OH He MPUHUMAJICS B pPacyeT MPU OINpeIeIeHUU pa3Mepa 3TOou
IIOJIN;

I) M3 TAKOTO BKJIA/IA HE MOIJIM OBITh YIOBJIETBOPEHbI IPETEH3HH KPEAUTOPOB YMEPIIETO BKIAIINKA;

) INLIA, [TOJYYMBIINE TAaKOW BKJIAI, OCBOOOXKIAINCH OT 00SI3aHHOCTEH 0 BO3MEIIEHHMIO PACXOIOB 110 YXOIY 3a HacJAedoaaTeeM, Ha ero
MOXOPOHBI, COIEPKAHUE UKINBEHIICB U JIp.

' C3 PD. 2002. Ne 22. Cr. 2097.

1 Cm.: DenepanbHblii 3aK0oH oT 11 Hos10pst 2003 1. Ne 145-D3 «O BHeceHuu nonosHeHnit B MenepanbHblii 3aKoH “O BBeIEHUU B I€CTBHE
yacTu TpeTbelt ['pakmanckoro kopekca Poccuiickoit @eaepaumu”» // C3 PD. 2003. Ne 46 (uacts I). Cr. 4441.

I B jmreparype CIIpaBemIMBO IOMYEPKMBAETCSI, YTO JIMIA, HE BXONANIME B YKMCIO 3aKOHHBIX HACIEIHHUKOB, KOTOPBIM 3aBellaTellb
MPEIOCTaBUJI MPABO HAC/IEIOBAHMS, JIUIIL BECbMa YCIOBHO MOIYT CUMTAThCSI «[IOCTOPOHHUMU», MO0 3aBELIATEIb HE TOJbKO HE CUMTACT MX
TAKOBBIMHU, @, HAIIPOTKUB, OTAAET UM MPEAIIOYTEHHE MEPEN CBOUMU POACTBEHHUKAMM, YaCTO OJIM3KUMHU €My JIMIIb (hopManbHO (cM.: Epwosa
H.M. Boripockl ceMbU B rpaxaaHckoM mnipase. M., 1977. C. 159).

I Tlo TK PC®OCP 1964 r. obsi3aTesibHasi 10Js1 COCTAB/IsIa HE MEHee ABYX TPETeil TOil HOJM, KOTOpas MPUYUTATAch Obl KaXIOMy W3
HEOOXOAMMBIX HACJIeTHUKOB TpU HAcJAeIOBaHWU [0 3aKOHY. YMeHbIIEHUWEe pa3Mepa obs3arenbHoi monmu aeictBylomum K PO
CBUJIETEJILCTBYET O HEKOTOPOM PacHIMPEHHH CBOOOIbI 3aBeNanus B coBpeMeHHol Poccuu.

I' M. Baproliiek B KauecTBe CHHOHMMa TepMUHa pars legitima npuBoauT TepMUH portio debita (cMm.: bapmowex M. Yka3. cou. C. 250).
2 CMm.: Xeocmos B.M. Yxas3. cou. C. 465.
3 CM.: lllepwenesuy I.®D. YueOHUK PYCCKOTO rpaXaaHcKoro npasa. 7-¢ uzn. CI16., 1909. C. 714-715.

I B IpeBHeM Pume jieratel 00peMeHSUIM TOJBKO HACIEIHUKOB IO 3aBelanuio. OnqHaKo B TIEPUOI UMIIEPUM HAPSITy C JieraTaMy ToTydaeT
IOPUINYECKYIO CUITy npyras (opma oTKa3oB — duaenkoMMucchl. Cpeay mpoyero OHW OTJIMYAIUCh OT JIETaTOB M TeM, YTO MOTJIUA OBITh
BO3JIOKEHBI HE TOJILKO Ha HacJeqHUKA 10 3aBEIllaHWIo, HO M Ha HacJeIHMKa 1o 3aKoHy (cM.: [Tokposckuii M.A. VicTopus puMCcKOro Tpasa.
[Metporpan. 1917. C. 411—-412; CI16. 1998. C. 529—-530).

2 Kak ussecTHo, B JlpeBHeM Pume pasmep jnerata B cuiy 3akoHa Dampuuaust (40 r. 1o H.3.) HE MOT IpeBBILIATh 3/, HACIEICTBA.
OcraBiiasicsi yacTh HACJIeNCTBa, TaKk HasbiBaeMmasi quarta Falcidia («®anpuuareBa 4eTBepTh»), MEPEXOauyia OOPEMEHEHHOMY HACCIHUKY.
IpaBma, oH MOr mepenaTh JieraTapuio BCe HACJIENCTBO MOJHOCTBIO, BKiovast quarta Falcidia. Takoe nmeiicTBue paccMaTpuBalloCh He Kak
JapeHue, a KaK BBIMOJIHEHUE MOPAIBHOTO JIOJITA Mepel TOKOMHBIM.

I Dra KOHCTPYKIMS 3aKkpervieHa B 1. 3 cT. 1137 'K aucno3uTuBHO U IEHICTBYET JIMILB B TOM Ciy4ae, eciu u3 npasui ['K o HacnenoBaHuu u
CYIIIECTBA 3aBEIATEIbHOTO 0TKA3a He CIIeyeT NHOe.

2 Ecau mpeaMeToM JieraTa ObLIO BBINOJHEHUE OIpPENeJieHHONM paboThl Ul HENOCTOWHOTO OTKA30MOJydaTesss WIM OKa3aHHe eMy
OMpee/IeHHOM YCIyTH, MOCAeIHUI 00s13aH BO3MECTUTb HACTIEAHUKY, YK€ MCIIOJHUBLLIEMY 3aBEILATeIbHbII OTKa3, CTOMMOCTD BBIMIOJIHEHHOM
paboThl WM OKa3aHHOM ycayru (1. S ct. 1117 TK).

! UHCTUTYT NOAHa3HAyeHUsl HACJIEIHUKOB CJOXWJICS B PHUMCKOM YacTHOM IpaBe. B mosaHiolo smoxy B Pume pasauyanu e
Pa3HOBUIHOCTU HACJIEICTBEHHON CyOCTUTYLIMU: OObIYHOE MOAHA3HaueHue (substitutio vulgaris) M rnmomxHazHaueHue MasloyieTHEMY (substitutio
pupillaris). CyTb 00BIYHOM CYOCTMTYLMM 3aKjIi04yajiach B TOM, YTO MOMUMO OCHOBHOIO Ha3HayaJiCsl BTOPOW HACJEIHWUK Ha cllydyaid, eciu



MepBbId Ha3HAYEHHBI HacJAeAHUK (institutus) He XOTesJl WM He MOT MPUHATh HACHeACTBO. [lofHAa3HAYEHHBIA HACIEMHUK HA3BIBAJICS
3amectuteneM (substitutes). CyOocTUTyLIMS [UTsS MaJIOJIETHETO MMeJia MECTO, KOTa 3aBeliaTesib Ha3Hayal HacJAeJHUKOM HECOBEPLIEHHOJIETHETO
Y MOJHA3HaYal eMy IPYroro HacjeAHHMKa Ha TOT Clydail, ecii HacleqHUK yMpeT, He JOCTUTHYB COoBepilieHHoneTusi. M, HakoHel, yxe B
MOCTKJIACCUYECKUI Tepuoji ObLJI0 pa3paboTaHO MoJHAa3HAUYEHMeE Ul KaK Obl MajiosieTHero (substitutio gnasi pupillaris). OHO npuUMeHsUIOCh Ha
TOT CJIy4aii, eciii Ha3HaYeHHBIN HACJIEIHUK ObUT YMAIUIIEHHBIM M YMUPa, He JOCTUTHYB BbI3IOPOBIICHUSI.

I Kcraru, B JpeBHem Pume 3aBemiarenib B 10601 MOMEHT MOT OTMEHUTH YK€ COCTABJIEHHOE 3aBelllaHWe MMEHHO ITyTeM COCTABJICHMUS
HOBOTO. PuMIsiHe yTBepKIaau B CBS3M C 3TUM, YTO BOJISI 3aBEILATEIIS SIBJISIETCS HEMOCTOSIHHOM BIUIOTh JI0 TIOCJASAHEr0 MOMEHTA XU3HU (CM.:
Incennapo Ppanuozu. UHCTUTYLIMOHHBINM Kypc puMcKoro npasa. M., 2004. C. 258).

1 0630p no3uuuii no aToMy Borpocy cM.: Cepedposckuii B.H. Ykas. cou. C. 145.

2 Cm.: KommeHTapuii K yactu tpetheii ['paxnanckoro konekca Poccuiickoit @enepamvu / [lon pen. A.JI. Maxosckoeo, E.A. Cyxanosa.
C. 130 (aBTOp KOMMeHTapus K cT. 1135 — O.M. Ko3zwips).

3 Tam xe.
4 CMm.: Cepebposckuii B.U. Yxas. cou. C. 146.

I Cratbst 545 TK PCDCP 1964 r. Biouasa B ce0Osl MMIIEPATUBHYIO HOPMY, B CHJIy KOTOPOM YCTaHABJIUBAJIOCH, YTO UCIIOJHUTEIb
3aBEIAHUSl HE TOJyJyaeT BO3HAIPAXKICHUS 32 CBOU ACHCTBUS MO MCIOJHEHUIO 3aBellaHus. JomycKanoch Julib BO3MELICHUE eMy 3a CYeT
HACJIeJICTBa HEOOXOAMMBIX PACXOI0B, TIOHECEHHBIX UM 110 OXPaHE HACJIEACTBEHHOIO UMYILECTBA U 110 YIPABICHHUIO 3TUM UMYIIIECTBOM.



I'naBa 27. HaciienoBanue mo 3aKoHy
§ 1. O0ume npaBuia HACIEIOBAHUS 1O 3aKOHY

1. IlousaTue u NPUHIMIIBI HACIET0BAHUA 1O 3aAKOHY

HacneannkamMu no 3aK0Hy MOTYT ObITh TOJIBKO JIMIIA, PAMO HA3BAHHbIE TAKOBBIMH B TeKcTe 3aKoHa. C rIyOOKOI
JIPEBHOCTH OHM OOBEAWHEHEI B ONpeIe/icHHEIC odepenu. [IprueM HacIeTHUKM KaXXION MOCIEOyomel ouepenn
TIPU3BIBAIOTCS K HACJIESIOBAHWIO TOJBKO B TOM CJIyvyae, €CJId HET HAC/IEHUKOB MpeImIeCTBYIONMX o4epeneii. DTo
3HAYUT, YTO UMEET MECTO OJHA U3 CIICAYIOIINX CUTYALINIA:

¢ HaCJCIHUKU MPEAIICCTBYIOIINX oqepezleﬁ OTCYTCTBYIOT,

HUKTO U3 HUX HC UMECT IpaBa HACJICI0BATh,
BCC OHU OTCTpAaHCHbLI OT HACJICAOBAHUAA,;

BC€ OHU JIMIICHbI HACJIEACTBA,

HUKTO 13 HUX HE ITPUHAI HACJICACTBA,

BCC€ OHUM OTKa3aJIUCh OT HACJICACTBA.

HacnenHuku Toi Xe odyepeau, KoTopasi MprM3BaHa K HACJAeAOBaHUIO, HACAEAYIOT B PaBHbIX A0JAX (11. 2 cT. 1141
I'K)!. VcknodyeHre COCTaBIISIOT TOIbKO T, KTO HAC/IEAYET MO mpaBy mpeactasienus. OHY ITOPOBHY IEIAT MEXIY
€000l T0JTI0 HEMTOCPENCTBEHHOTO HACIEAHNKA, KOTOPOTO OHU MPEICTABJISIOT B COOTBETCTBYIOIIEH OUepean?.

2. Pacmnpeﬂue Kpyra HaCJ€IHUKOB I10 3aKOHY
B POCCUIICKOM HACJIEICTBEHHOM IpaBe

B kpyre HacnegHUKOB IO 3aKOHY BeCbMa YeTKO MPOCIIeKUBAETCS CBSI3b HACJIEACTBEHHOTO M CEMEMTHOTO TMpaBa
— Belb HacJeAHUKAMM B JAaHHOM cClly4yae SIBJSIIOTCS B OCHOBHOM OJiKaiilide pPOJACTBEHHHUKH HACJENOIATEJS.
[Mpuuem ycToilunBOi TEHACHIMEN OTEYECTBEHHOTO 3aKOHOIATEIbCTBA SIBJISICTCS] pacCHIMPeHHe KPyra HACJIeHUKOB
10 3aKOHY.

Hexper BLIUK PCOCP ot 22 mast 1922 r. mpusHaBasl HaCJIeTHUKAMU TOJBKO CYIIPYTa M MPSIMbIX HUCXOSIIINX
POICTBEHHUKOB (1eTeil, BHyKoB, mpaBHykoB)!. 'K PC®CP 1922 r. pacmupui 3TOT Kpyr, BKIIOYMB B HEro
HETPYAOCITOCOOHBIX M HYXXIAIOIIUXCS JIUI, HAXOASIINXCS Ha VOKIMBEHUW HaclienoaTesisi He MeHee OJHOTro Troja
10 ero cmept. C 1928 1. 3aKOHHBIMU HacJeIHUKAMU CTald U YChIHOBIEeHHbIE?, YKa3 [Ipesuanyma BepxoBHoro
Cosera CCCP ot 14 mapta 1945 1. BKIIOUMI B KPYT 3aKOHHBIX HACJEIHUKOB HETPYIOCIIOCOOHBIX pOIUTENIEH
ymMmepirero. M Tonpko OCHOBBHI IpaXXIaHCKOTO 3aKoHomaTeabcTBa 1961 T. BBeJIM MpaBUJIO O HACIEIOBAHWU IO
3aKOHY POIUTEISIMA HEe3aBUCHMO OT CTerneHW ux TpymocnocobHoctd. C 1961 r. cranu HaclemoBaTb |
ycbiHoBUTE M yMepiiero. 'K PCOCP 1964 r. npeaycMaTpuBal IBe ouepean HACIEAHUKOB 10 3aKoHy. OfqHako 17
mast 2001 r. B ¢T. 532 3TOr0 3aKOoHa OBUIM BHECEHBI U3MEHEHMS 1 IOTIOJIHEHUS, Oarogapss KOTOPhIM KOJIMYECTBO
ouepeneil HacJeTHUKOB 10 3aKOHY PacCIIMPHUIOCH 10 YEeThIPEX>.

HeiictByomnii ['pakIaHCKUI KOJEKC yCTaHaBJIMBAcT BOCEMb oOvepeleil HACJIeJHUKOB MO 3akoHy. Takoe
3aKOHOJAATEIbHOE pellleHne, 0e3 COMHEHMS, SIBJISIETCS 00OCHOBAaHHBIM, TTOCKOJIBKY TO3BOJISIET HaC/IeIOBAHUIO
HaWIy4YIIuM 00pa3oM BBITIOJTHUTH CBOIO OCHOBHYIO — OO€CHeYnTeSbHYI0 (DYHKIMIO, T.€. OCTaBUTh MMYIIIECTBO
YMEpIIETro B CEMbe M MOIIEPKaTh TAKUM 00pa3oM Oim3kux Hacienomatento auil. He ciyugaitno C.H. Bpatych B
CBOE BpeMsd IIMCaJl, YTO HACJAEIOBaHME II0 3aKOHY «... OCHOBAaHO Ha IIPEANOJOXEHWH, YTO 3aKOH,
yCTaHABJIMBAWOIIMM KpPYr HACIEIHUKOB, OUYEPEAHOCTb WX NPU3BaHUSI K HACIEACTBY ... COOTBETCTBYET BOJIE
HacJeJ0AaTesNsi, He TMOXeJaBIllero Wikl He CMOTIIETO BbIPa3uTh CBOIO BOJIIO MHAYe — IyTEM 3aBellaTeJbHOTO
pacropssKeHUs» .

§ 2. OuepeaHOCTH NPH HACJIEIOBAHUH 110 3aKOHY

1. Hacnennuku nepsoii ouepean

K 4yucny HacjaegHMKOB I10 3aKOHY MEPBOii 04epeau OTHOCSTCS I€TH, CYNpPYT H POAMTEIM Hacaeaoaares (1. 1 cT.
1142 T'K).

B ocHoBe mpusBaHus JeTeil K HACICIOBAaHMIO IOCJIE CMEPTH DPOAMTENICH JIEKUT KPOBHOE POICTBO, T.C.
MPOMCXOXICHUE JeTell OT TaHHBIX POAUTENICH, TTOATBEPXKACHHOE B YCTAHOBJICHHOM 3aKOHOM Iopsiake. OmHako
3aKOHOJATeIb UMEJT B BUIY JIMIIIL CBIHOBEM U Jouepeit HacaeaoaaTessi, pOAUBIINXCS B 3apeTUCTPUPOBAaHHOM ! M1
IIpUPAaBHEHHOM K HEMY Opake.

YTto Xe KacaeTcs JeTeii, poXKIEHHBIX BHE Opaka, TO IIOC/Ie MaTepy OHM HACJIEOYyIOT BCerga, a Iocjie OTla —



JIVIIb B TEX CIydasiX, KOTJa OTIIOBCTBO MOATBEPKACHO B YCTAHOBJIEHHOM 3aKOHOM Topsiake. B nByx cirydasix 3To
MoryT caenatb opranbl 3AI'C: 1) Ha ocCHOBaHMM COBMECTHOTO 3asiBiieHus1 pomuteneit (1. 3 cr. 48 CemeliHOTrO
Komekca P®); 2) Ha oOCHOBaHMU OMHOCTOPOHHETO 3asIBJICHNUS OTIIa peOCHKA B OMHOM M3 CIICAYIOIINX CUTYaIIHii:

e Marb peOeHKa yMepJa;

e JIpM3HaHa He,[[@eCHOCO6HOI71;

® HCEBO3MOXHO YCTaAHOBUTb MECTO €€ HAXOXICHUA,

e JIMIICHA POAUTCIBCKUX ITPAB.

OmHOCTOpOHHEE 3asBJICHHE MOXET IMOCIIY>KUTh OCHOBAHMEM YCTAaHOBJICHMS OTIIOBCTBA 4epe3 opraHbl 3AIC
TOJIBKO B TOM CJTy4dae, €CJIU ITOJIyIeHO COIJIACHE OPTaHOB OICKH 1 ITOIICUNTEIbCTBA.

ITpu oTcyTcTBUM XenaHUs JTULIa JOOPOBOJILHO MPU3HATh cBoe OoTHOBCTBO B 3AI'Ce, 0HO ycTaHaBIMBaeTCs B
cyne. I[Ipuuem ecnu pebeHoK pomwics 1o 1 mapra 1996 r. (nHst BBeneHus B neiictBue CemeitHoro komekca P®D),
npuMeHsiorcs npasuia cr. 48 KobC PCDOCP2. Eciau Xe poXIEHHE COCTOSUIOCH IMOCIE YKa3aHHOM JaThl, CYI
pPYKOBOACTBYeTCs TipaBmiamiu cT. 49 CK PO.

B ciygae cmepTtu nuiia, KoTopoe MpU3HABAJIo cedsl OTIIOM pebeHKa, HO HE COCTOSUIO B Opake C ero MaTephlo,
CyI BIIpaBe B ITOPSIIKE OCOOOTO MTPOM3BOACTBA YCTAHOBUTH (DaKT MPU3HAHMUS UM OTIIOBCTBA P YCJIOBHH, UTO HE
BO3HMKaET criopa o Ipase. Eciu Xe Takoit criop BO3HHMK (HaIpuMep, 10 ITOBOAY HAC/IeICTBEHHOIO MMYIIIECTBA),
JIE]IO PACCMAaTPUBAETCS B MOPSIIKE NCKOBOTO MPOU3BOACTRA!.

BaxHo nMeTh B BUIY, UTO MpU3HaHUE Opaka HelIeMCTBUTEIbHBIM HE BIUSET Ha MPpaBo IeTel, pOOUBIINXCS B
TakoM Opake, — 3TO B TTOJTHOM Mepe KacaeTcsl U MX HacJIeICTBEHHBIX ITpaB. HacieayioT neTu v mmocie poauTenei,
KOTOPBIE OBIIN JIMIIICHBI POIUTEILCKUX TIPAB.

YChIHOBIEHHBIE? 1 X TIOTOMCTBO II0 OTHOIIEHUIO K YCHIHOBUTEISAM W MX POACTBEHHMKAM IIPUPABHUBAIOTCS
BO BCEM KOMIUIEKCE IIpaB M OOSI3aHHOCTEl K POACTBEHHMKaM IO MpoucxoxnaeHuto. IIpuMeHUTEIbHO K
HacJeACTBEHHBIM OTHOIIEHUSIM 3TO MOJOXEHUE Terepb MpsiMo 3akperuieHo B 11. 1 ¢T. 1147 I'K. UMeHHO 1To3TOMY
Mocjie CMEPTU YCHIHOBUTEJSI YCHIHOBJIIEHHBIE BXOISAT B YMCJIO HACJAEAHUKOB TEPBOM ovyepead BMECTe C €ro
POIHBIMU AETHMU.

ODHOBpPEeMEHHO YCBIHOBJICHHBIE M MX IOTOMCTBO YTPAayMBAIOT IIPAaBO HACJIEOOBATh IIOCIE CMEpPTU CBOMX
pomuTeNeil M APYTUX KPOBHBIX POACTBEHHUKOB. PomamTenm Xe YCBIHOBJICHHOTO U OPYTHE €ro KpPOBHEIC
POICTBEHHMKHU HE HACJIEAYIOT 10 3aKOHY IT0CJIe CMEPTH YCHIHOBJICHHOTO U ero moToMcTBa (1. 2 ct1. 1147 I'K).

OmHaKo 3TO MPaBUJIO MMEET MCKIIIOYEHHe Il TeX CIydaeB, Korna B cooTBeTCTBUM ¢ CeMeliHbIM KojaeKcoM P®
POICTBEHHBIC OTHOILECHUS MEXIY MepeYrCAeHHBIMU JIMIIAMU COXPAHSIIOTCS U TOC/e YChIHOBJIEHUs. Bo-TepBhIX,
ecIv pebeHKa YCHIHOBIISIET TOJIBKO OITHO JIMIIO, CYIl MOXKET BEIHECTH PEIIeHUE O COXPAHEHUM OTHOIIEHUI MEXIy
YCHIHOBJIEHHBIM W OJHUM W3 €r0 POAWTENIE, €CIN TOCIeTHNI, eCTeCTBEHHO, 00 3ToM mpocut. OaHaKo Takas
MpaBoBasi KOHCTPYKIIMSI BO3MOXKHA JIMIIb TPA TOM YCJIOBHUH, YTO POIUTENIN U YCHIHOBUTENH SIBJISTIOTCS JIMIIAMU
pasHoro mona (1. 3 cr. 137 CK). Bo-BTOpEIX, eciii OIMH M3 pOAUTENICH yMep, TO IO IIPOChOe pOIHUTEIe yMepIIero
(COOTBETCTBEHHO Jena M 0alyIIKKM YCHIHOBIEHHOTO) CyIo MOXKET COXPaHUTb IPaBOBYIO CBSI3b peOcHKa U
POICTBEHHMKOB YMEPIIETO POIUTEIS.

IlepexxuBmumii cynmpyr OTHOCUTCS K HacJeAHWKaM IEpBOI o4yepenu TOJbKO B TOM Ciydae, €ClIu COCTOSI C
HacJiefoaaTe eM B 3aperucTpMpoBaHHOM Opake. BuiBIIMit cympyr npaBa HacjiemOBaHMS HE MMEET.

B aToit cBsSI3M HeMaoBaKHOE 3HAYeHUE MMEET MpaBWIbHOE OIpe/e/ieHe MOMEHTa TpeKpalleHus Opaka B
ciaydae pasBoga cyrpyroB. Eciau 6pak pactoprayT B opraHax 3AI'C, oH mpeKpaiaercsl ¢o JHS rocyaapCcTBeHHOM
PErucTPalMy PacTOpKeHHs Opaka B KHUTE PErMCcTpallMv aKTOB IpaxKIaHCKOro cocTosiHus. C 3TOro e MOMeHTa
npekpailaercst Opak, pacCTOPrHyThii B cyae A0 1 Mas 1996 r. (mm. 3 cr. 169 CK). Eciu Xe Gpak pacTOprHyT B cyae
nociie 1 mMast 1996 r., OH sIBIsieTCs MpeKpallleHHBIM CO THS BCTYIUIEHUS PelleHus cyna B 3aKonHyio cuiy (cT. 25 CK).

Oco0eHHOCTH ITPAaBOBOTO TOJIOXKEHUS ITePEXKUBIIETO CYIIpyra B HACJIeACTBEHHBIX OTHOIEHMSIX 3aKJTI09aeTCs B
TOM, 4YTO OH ITIOMUMO [IOJIM B HACJIEACTBE IIOJy4aeT M TaK Ha3bIBAEMYIO CYNPYKECKYI0 J0JI0, PaBHYIO
OTIpe/IeJICHHOM YacTy cynpyxkeckoil coocTBeHHoCTH (cT. 256 T'K). Benb B ciiydae cMepTH OTHOTO U3 CYNIPYTOB UX
00111251 COBMECTHasi COOCTBEHHOCTh Ha MMYIIIECTBO IpeKpaaetcs. [1pu 3ToM 0TKa3aThCsl OT TaKOH TOJIU B TIOJIb3Y
KOTO-JIN00 M3 HACJICTHUKOB IEPEXKMBIINI CYIIPYr HE MOXET, TaK KaK OHA He BXOAMT B HACJEACTBEHHYI0 MACCY.
[TosryyrB CBOIO YacTh COBMECTHOI COOCTBEHHOCTH, MEPEXKMBILINI CYNpPYT MPUHUMAET 3aTeM yJyacTue B pasielie
OCTaBIIIEICsST YaCT UMYLIIECTBA HapaBHe ¢ NpyruMu HacaeaHukamu (cT. 1150 I'K).

W3 nu11, oXxBaTbIBa€MBbIX TOHSITUEM POAMTEM YMEPIETr0, MaTh HAacJeAyeT BCeraa, a OTel] TOJbKO B TeX ClyJasx,
KOTZIa OH COCTOSUI C MaTepbld B 3aperMCTPUPOBAaHHOM Opake JMOO Korma OTIOBCTBO YCTAaHOBJIEHO B
MPEAyCMOTPEHHOM 3aKOHOM TIOpsiiKe. 3alluiiasi HacJeACTBEHHbIE MHTEPECHl POMUTENEH, TOCYIapCTBO BMECTE C
TEM YCTpaHsIeT OT HACJCHOBAaHMS TeX, KTO OBLI JIMIICH POOWUTEIBbCKUX TIpaB WM 3JIOCTHO VKJIOHSIJICS OT
BBITIOJIHEHMST 00SI3aHHOCTEM 10 colep:KaHMIO HACIeI0aTeIs.

Brutots go 1918 r. poguTenu 1o o61eMy IpaBriIy He HacjaedoBaIM Iocie cBoux mereit. Jlump aekper BHHUK



«O6 oTMeHe HacieaoBaHMs» OT 27 ampenst 1918 1.! BKIIOYWIT poauTesieil B YMCIO HACIEIHUKOB IO 3aKOHY.
Omxako 'K PCOCP 1922 1. BHOBb He YKa3bIBacT pOAUTEINICH B UMCIIe HACIECTHUKOB 110 3aKOoHY. M TonpKo YKa3
IMpesunnyma BepxosHoro Coseta CCCP ot 14 mapra 1945 r. «O HaciegHUKaX IO 3aKOHY W TI0 3aBEIIaHUIO»
Ha3bIBAET POOUTENIEH B KAYeCTBEe HACISTHUKOB 10 3aKOHY .

YCBIHOBUTEH HACTIEIYIOT ITPU TEX XKe YCJIOBUSIX, UTO U YCHIHOBJIEHHBIE.

Buyku HaciemonaTesisl M MX MOTOMKH TP XKU3HW CBOMX POAUTENEH HACIEAHUKAMM IO 3aKOHY He SIBJISIIOTCS.
OHM TIPU3BIBAIOTCS K HACJENOBAHUIO JIUIIb B TOM CIIy4yae, €CJIi K MOMEHTY OTKPBITHSI HACJIEICTBA HET B SKMUBBIX
TOTO U3 POAUTENIEI, KOTOPBI ObUT OB HACTETHUKOM. MHBIMY CTOBaMU, BHYKHM U UX TIOTOMKU HACJIEMYIOT IO MPaBy
NpeCTaBJIEHHs, T.€. TTOTYJaloT Ty J0JI0 HACJEICTBEHHOTO MMYIIECTBA, KOTOPAs MPUIMTANACH ObI X POAUTENIO, ECIIN
OBI OH OBLT XXMB KO BpeMEHU OTKPHITHS HaciencTsa (1. 1 cr. 1146 TK)2,

HacnenoBaHue mo 3aKOHYy BHYKaMW U MX MOTOMKAMU CBSI3aHO TOJIBKO C ONHMM (haKTOM — CMEPTBI0 HX
poauTeieii 10 OTKPBITUSI HACJIEACTBA WM OMHOBPEMEHHO ¢ HacienonatesaeM. [1oaToMy, eciiv poAUTENN KUBBI, HO,
CKaXkeM, He TIPUHSUIM HacleACTBa JIMOO OBUIM JIMIIEHBI 3TOTO IIpaBa M3-3a HEJIOCTOMHOIO TIOBENEHMS,
HacJieoBaHWe TI0 TIpaBy TpelCcTaBlIeHus He mpoucxonut. He HacnemayloT mo mpaBy NpencTaBiIeHUs U MTOTOMKU
HacJIeJHUKa 0 3aKOHY, JTUIIIEHHOTOo HacieaoaatesieM Hacaenctea (1. 2 cr. 1146 I'K).

Ecnu BHYKOB HECKOJIBKO, OHU JIEJIAT MOPOBHY TY JTOJIIO HACJIEICTBEHHOTO UMYIIIECTBA, KOTOPYIO TIOJYYUII Obl
ux yMmepuuid poautenb. HeoOxonumMo wMeTb B BUAY, YTO MpPaBO MPEACTABICHUS BO3HUKAET TOJBKO IpU
HacJIeJIOBaHUU T10 3aKOHY M He JIOMTyCKaeTCsl MTPU HACIe0BaHMU T10 3aBeIaHUIO.

2. Hacnennuku MHBIX (IOCJIEIYIOINX) o4yepeneit

Ecau HeT HacnemMHUKOB TIEPBOI ouepea, HacJIeHUKAaMU BTOPOii 04epeaH 110 3aKOHY SIBJISTIOTCS MOJIHOPO/IHbIE
U HENOJIHOPOJHbIE OpaThsi M CECTPbl HACJENoJaTeNsd, ero Jedyllka W 0adymka Kak cO CTOPOHBI OTIa, TaK U CO
cropoHbl MaTtepu (1. 1 ct. 1143 I'K).

Bpatbs u cecTpbl HACIEAYIOT APYT TIOCIIE IPYTa, €CIM MEXIY HUMU CYIIIECTBYET KPOBHOE POJCTBO, T.€. KPOBHAS
CB$I3b, O0YCJIOBJIEHHAST IPOUCXOXIEHUEM OT 00111ero nmpeaka. UMeHHO Mo3ToMy He HAcleayIoT IPYT MOCie Apyra
TaK Ha3bIBacMbIC CBOJHbIE OPaThs M cecTPsl (HE MMEIOIIE OOIIUX POIUTENEHT).

HacnegnvkaMu SIBISIIOTCS HE TOJBKO MNOJHOpPOAHBbIE (MMEIONIME OOIIMMU O0OMX pPOAUTENEN), HO U
HENOJIHOPO/IHbIe OpaTbs M cecTpbl. [locienHue MOTYT ObITh €IMHOKPOBHbIMH (Y HMX OOIIMN TOJBKO OTel) M
€IMHOYTPOOHBIMH (Y HUX O0I11ast TOJIBKO MaTh).

NuctuTyT HacnemnoBaHUsT OOKOBBIMH POICTBEHHMKAMH CKJIAJBIBAJICSI JOCTATOYHO CJIOXHO. B wactHOCTH,
Pycckast paBaa aGCOMOTHO MCKITIOYana OOKOBYIO JUHUIO U3 cdepbl HacaenoBaHus'. 1o 1OpeBOTIOLIMOHHOMY
3aKOHOJAATEIbCTBY MPU OTCYTCTBUU HUCXOISIINX POJACTBEHHUKOB HACJIEAOBAHUE MEPEXOINIIO B OOKOBHIE JIUHUM.
B mepByio ouepenb MpU3bIBATUCH OpaThsd W MX HUCXOIIIINE, TIPU MX HEAOCTaTKe K HACISTOBAaHUIO TTPU3BIBAJICH
CECTPBI CO CBOMM TIOTOMCTBOM, a TIPY UX OTCYTCTBUY — POAHBIC TETU U ISIIW C UX HUCXOSIIIMMU.

'K PCOCP 1922 r. He moryckan HacieqoBaHUsSI O0KOBBIMU POACTBEHHUKAMM HE TOJBKO IO 3aKOHY, HO U TIO
3aBemanuo. M mumb Yka3s Ipesunnyma BepxoBHoro CoBera CCCP or 14 mapra 1945 r. «O HacliemHUKaxX I10
3aKOHY U IO 3aBeIIaHMIO» BKIIIOYAeT OOKOBBIX POICTBEHHUKOB B UMCJIO HACIETHUKOB IT0 3aKoHY. [Ipmdem 1mox
OOKOBBIMU HaCJICAHMKAMU ITOAPa3yMEBATUCh TOJBKO OpaThsl M CECTPHI HACIEI0aATE s>,

Henymka m 0a0ymka Takcke sIBJISIIOTCS HacJaeIHMKaMU BTOpoil ouepenu. [IprdyemM co CTOpOHBI MaTtepu OHU
HacJIeNyIoT BCErma, a CO CTOPOHBI OTIIa — TOJBKO TOTAa, KOrma opuaudeckasl CBA3b ¢ peOEHKOM (C OTIIOM)
YCTaHOBJIEHA TTPEyCMOTPEHHBIM 3aKOHOM CITOCOOOM.

JleTn MOJHOPOJAHBIX W HENMOJHOPOAHBIX OpPaTheB M cecTep Hacjenonaressi (ero IIEMSHHUKH M TUIEMSIHHUIIbI)
HaCJIEOyIOT BO BTOpOI odepeau mo mpaBy mnpeactasienus (1. 2 cr. 1143 I'K). DTo 3Haumt, 4ro OHM OyIyT
MPU3BIBATHCS K HACIENOBAHUIO TOJIBKO B TOM CIIy4yae, eCIU KO BPEMEHU OTKPBITUSI HACJIEICTBA HET B KUBBIX TOTO
W3 UX POAUTENIEl, KTO SIBJISIICS OBl HEIOCPENCTBEHHBIM HacieqHUKOM. ClielyeT UMeTh B BUIY, UTO 3Ta KaTeropusi
HacJieTHUKOB Oblia BBeneHa MeaepaabHbIM 3akoHOM 17 Mast 2001 T.

Ecnm Her HacnemHWKOB TIEPBO M BTOPOW odepeny, HacleMHUKAaMU TPeTheil ouepenu 1O 3aKOHY SIBJISTIOTCS
TOJIHOPOIHBIE W HENOJHOPOIHbIE OPAThs M CECTPhI poauTelieil Hacaenxoaares, T.e. ero Asad U tetu (1. 1 ct. 1144
I'K). OTu nuiia 011 Ha3BaHBI HacaemHUKaMu DemxepaabHbIM 3akoHOM 17 mast 2001 rona.

B ToMm cnyuae, ecnu KTo-1100 U3 HAC/IEAHUKOB TPEThEH OUepeld YMPET 10 OTKPBITUSI HACIECTBA, T.€. PaHbllle
Hacje[0iaTeNss, K HacjeJOBaHWIO MO WPaBy MNpPEACTABJEHUS TPU3BIBAIOTCS JABOIPOAHbIE OpPaThsi M CECTPbI
HacJenonaTeN s, T.e. IeTH OpaTheB U cectep ero poaureneii (1. 2 ct. 1144 T'K).

PonctBeHHMKM HacnienonaTeNsT TPeTheil, YeTBEPTOl M NATOW CTEeNeHH POACTBA, HE OTHOCSIIMECS K
HacleMHUKAM TIPEAIIESCTBYIOMNX Ouepeaeii, moayJyaloT MpaBo HACIENOBaTh MO 3aKOHY, €CTM HEeT HACJIeTHUKOB
TepBOIt, BTOpOit 1 TpeThelt ouepenu (1. 1 cr. 1145 T'K).



BBenmenHoe ['pakmaHCKUM KOAEKCOM TTOHSITHE «CTeNeHb POACTBA» HA caMOM JeJie YKe OUYeHb JaBHO M3BECTHO
MIpaBy M HCHOJIB3yeTCs B CEMEWHBIX M HACIICACTBEHHBIX OTHOIICHMSIX: quot generations, tot gradus («CKOJIBKO
ITOKOJICHMI, CTOJIBKO CTEIICHEH POACTBA»), YTBEPKIAIOCH €IIIc B pUMCKOM IIpaBe. B ITOJTHOM COOTBETCTBUHM C 3TUM
B cT. 1145 TI'K ycraHaBiauBaeTCs, YTO CTeleHb POIACTBA ompedesseTcsl YHCJIOM POXKIECHUA, OTHEISIOMMX
POICTBEHHUKOB APYT OT Apyra. [Ipu 5ToM poxXIeHNEe CaMOro HAC/IEA0AATe s B YKA3aHHOE YMCIIO He BXOAUT' .
WUcxons u3 storo ompedeneHus B 1. 2 cT. 1145 I'K 3akpernjieHo mpaBuIo O TOM, YTO IPU3BIBAIOTCSI K
HacJIeIOBaHUIO:
e B KauecTBe HACJIETHUKOB YeTBEPTOil ouepenn POJICTBEHHUKHN TPEThell CTEIEHM POACTBA — MPajeayHIKH U MpadadyImKkn
HacJjenoaaTensi?;

® B KayeCTBE HaACJICOAHUKOB nATOM oyepeau poaCTBECHHUKU ‘{CTBCDTOﬁ CTCIICHU POACTBA — JI€TH POAHBIX INIEMAHHUKOB U
TUIEMSIHHHI] HacJieofiaTesisT (JIBOIOPOIHbIE BHYKM M BHYYKM) M POIHbIe OpaThsi M CEeCTPbl €ro aeaymeKk u 0alymek
(ZABOIOPOHBIE AEAYHIKH U 0A0yIIKN);

® B Ka4YeCTBE HaACJICAHUKOB mecToi oyepeau poaCTBEHHUKU TISITOU CTENEeHU poacTBa — JAE€TH ABOIOPOJAHBIX BHYKOB M BHYYE€K
Hacjeaonares (IBOKPOIHbIE MPABHYKH U MPABHYYKH), IETH €r0 JIBOIOPOIAHBIX OpaTheB U cecTep (JIBOIOPOIAHBIE MJIEMSIHHUKH
1 IUIEMSIHHHUIBI) M IETH €r0 IBOIOPOIHDIX AeaylIeK 1 0a0yuieK (IBOIOPOIHbIE A1 U TETH).

B ToM ciyyae, eciau HeT HACJIEOTHUKOB BCEX IIPEAIICCTBYIOIIMX ouepencii, K HacAeHOBAaHMIO B KavyeCTBE
HaCJICMHUKOB CeAbMOI 0Yepean ITPU3bIBAIOTCS Telepb NAChIHKH, NaaJepullbl, OTYMM M Madyexa HacjaeponaTens (1. 2
ct. 1145 TK). Cnemyer 3aMeTuTb, 4YTO 3TO JOCTAaTOUHO PEAKUIM TpUMEP IOPUANYECKUX TIOCIEICTBUIA,
IOpPUINYECKOTO 3HAYEHMUsI OTHOMIEHHi cBoiicTBa!. OTYMM M Mayexa, C OJHOI CTOPOHBI, a TaKXKe IMACBIHOK U
IMagdepuiia, ¢ APYToil CTOPOHBI, YXKe€ OOCTAaTOYHO IABHO CBSI3aHBI aJUMCHTHBIMU OTHOIICHUSMH. Henb3s
3a0bIBaTh, OOHAKO, YTO aJMMEHTHI HAJeKO HE BCeTda II03BOJISIOT ONTHMMAIbHBIM 00pa3oM 00eCIeUnTh
yIpaBOMOYeHHOe JUI0. [lo3TOMYy COBEpIIEHHO JIOTMYHBIM, €CTeCTBEHHBIM SIBIISICTCSI YCTaHOBJICHHE B
JEMCTBYIOIIEM 3aKOHOAATEJbCTBE MPABOBOI0 CTaTyca CBSA3M YKA3aHHBIX JIMII U B HACJIEACTBEHHbBIX OTHOILIEHUSIX.

3. HertpynocnocoOHble MKIMBEHIbI HACTEI0AATES
KaK HACJIeTHUKH N0 3aKOHY

K 4gmcity HacaeTHUKOB TT0 3aKOHY OTHOCSITCSI ¥ HETPYAOCIOCOOHBIE JINIIA, COCTOSBINNE HA VXKIMBEHUN YMEPIIEro
HE MeHee OIHOTO Toia 0 ero CMepTH. B 3Toil poiay MOTYT BBICTYIIATh KaK POACTBEHHUKH WM CBOMCTBEHHUKH
Hacjegoaaresisi, Tak U MOCTOPOHHME JIN1IA.

CocTosmyMy Ha WXKINBEHUU TIPU3HAIOTCA JIMIA, KOTOPBIE, OYAyIr HETPYIOCIIOCOOHBIMHM, HAXOAWINCh Ha
ITOJTHOM VKIVMBEHUN HACEHOOATEIIS WIIHM TTOJIYJIai OT HETO TaKyro IIOMOIIb, KOTOpas ObljIa JUISi HUX OCHOBHBIM M
NMOCTOSHHBIM HMCTOYHMKOM CPeICTB K cymecTBoBanuio. CiienoBaTeIbHO, HEperyjispHas, SOu3onudeckast
MaTepUualibHasl IOMOIIb HE MOXET CJIY>KMTh OCHOBAHUEM JIJIs1 MPU3HAHMS JIMLA VKIVUBEHLIEM.

HertpynocnocodHsIMM CUNTAIOTCS JIMIIA, JOCTUTIIINE IIEHCUOHHOTO Bo3pacTa; mHBanuas 1, 11, 111 rpynm; auna,
He mocturiivie 16 net, a ydammecs — 18 yet. Ilpu aTOM MMeeT 3HaueHHe (DAKT TOCTUMKEHUS] TTEHCHOHHOTO
BO3pacTa WM IOJYYCHMSI WHBAJMIHOCTH, a HE COCTOsIBIIEecs HasHadueHUe neHcuu. [IpomoinkeHMe TPYmOBOM
IEeSITCIBHOCTH TTOCIIe JOCTYDKCHUSI IICHCMOHHOTO BO3pAacTa He JIMIIACT IMpaBa CUNTATHCSI HETPYIOCTIOCOOHBIM.

HeiicTBylomiee 3aKOHOAATEAbCTBO JOEJIUT HETPYOOCIIOCOOHBIX WKIMBEHIIEB, BBICTYIIAIOIIMX B POJIA
HacJIeMHUKOB, Ha NBe KaTeropuu. IlepByw oOpasyloT Te M3 HMX, YTO SIBJSIIOTCSI B MPUHIIMIIC HACJAETHUKAMM IO
3aKOHY, HO HE€ BXOISIT B KpYI TOil ouepenu, KOoTopas B JaHHBIE MOMEHT Mpu3BaHa K HacjenoBaHuio. OHU
HacJeAayloT HapaBHE ¢ JIMLAMU, OO0pas3ylollMU 3Ty odyepedb, He3aBHCUMO OT TOTO, IMPOKUBAIU COBMECTHO C
HaciemomarejaeM Wiad HeT. OmHAKO 00sI3aTeIBHBIM YCIOBMEM TIPM3BAaHMSI WUX K HACIEOOBAHUIO SBJISIETCS
HAXOXKJIEeHHE HA IKIMBEHUN HACJIeI01aTe s He MeHee roaa a0 ero cMeptH (1. 1 c1. 1148 T'K).

Bropyro kareropmio 00pa3yioT TpaxkmaHe, KOTOpBIe BOOOINE HE BXOOSIT HM B ONHY M3 CeMHU odepencit
HacJICIHUKOB 110 3aKOHY. BMecTe ¢ TeM OHU OTBEUarOT OHOBPEMEHHO TPEM YCJIOBHSM:

1) HeTpymoCmoCOOHBI KO IHIO OTKPBITUSI HACJIEICTBA;

2) HaXOOWJIUCh HAa M2KAVBEHWHM HACJAECA04aTECIIs1 HE MEHEE roja 10 €ro CMEpTU,

3) NpoxXuBaju COBMECTHO C HUM.

[Mpy HaMMYMU OPYrMX HACIETHUKOB IO 3aKOHY 3THU JIMIIA HACJIEAYIOT BMECTe M HapaBHe C TeMU, KTO BXOIUT B
ouepeqb, KOTopas MPU3bIBaeTCs B JaHHBIA MOMEHT K HacJIeJOBAaHMIO.

IIpu oTcyTcTBMM Xe APYTrMX HACAEeAHUKOB I10 3aKOHY YyKa3aHHbIE JUIa HACJIEAYIOT CaMOCTOSITEJIbHO B
Ka4yecTBe HACJeTHUKOB BOCbMOIi ouepenu (1. 2 u 3 cT. 1148 I'K).

4. HacnenoBanue BBIMOPOYHOTO MMYIIECTBA



B psine ciyyaeB, mpeayCMOTPEHHBIX 3aKOHOM, UMYIIIECTBO YMEPIIETO CUMTAETCST BHIMOPOYHBIM U TIEPEXOIUT B
TIOPSIIKE HACIEMOBAHUS 110 3aKOHY B co0cTBeHHOCTh Poccuiickoii ®eaepamun (11. 2 ct. 1151 I'K). NcuepnbiBarommii
nepevyeHb TaKKX ciydyaes npuseneH B . 1 ct. 1151 I'K:

1) HAaCJICOHWKN KakK IT0 3aKOHY, TaK U 110 3aBCIIAHUIO OTCYTCTBYIOT,

2) HUKTO M3 HACJIEAHUKOB HE UMEET MpaBa HACJIEOBATb;

3) Bce HaCJIeAHWKU OTCTPAaHEHbI OT HACJIEIOBAHUS,

4) HUKTO 13 HACJICAHUKOB HEC IIPMUHAJ HACJICACTBA,

5) BCC€ HACJICAHUKHN OTKa3aJIMCh OT HACJIEACTBA, U IIPX 3TOM HUKTO M3 HUX HE yKa3aJl, YTO OTKa3bIBACTCA B I10JIL3Y APYroro

HacCJICAHUKA.

B nuteparype COBEpILIEHHO CIpaBeIMBO OOpallaercs BHUMaHue Ha To, 4to Poccuiickas ®enepauns u
OOJIBILIMHCTBO APYTMX CTpaH KOHTMHEHTAJIbHOU cucTeMbl mpaBa (Hampumep, I'epmanusi, Utanusa, Wcnanus)
paccMaTpUBAIOT TEPEXO K TOCYIapcTBY BEIMOPOYHOTO MMYIIeCTBA MMEHHO KakK HacjenoBaHue'. [loatoMy mpaBo
COOCTBEHHOCTM TOCyIapCcTBa Ha COOTBETCTBYIOICE WMYIIECTBO 3/1eCh SIBJISETCS MPOU3BOAHBIM OT TIpaBa
COOCTBEHHOCTH YMEPIIIETO TpaxkIaHIHA.

MHast KapTHa CKJIAgbIBAaeTCSI B T€X TOCYIapCTBaX, T¢ BEIMOPOYHOE MMYIIECTBO SIBIISICTCSI OMHUM M3 BUIOB
MMYIIIECTBa, HE MMEIOIIEro COOCTBEeHHMKA. I'ocymapcTBo, obiamasi CyBEpeHUTETOM HaI TOM TeppUTOpHEl, Tie
HaXOIUTCSl UMYIIECTBO, IMIPUOOPETAET ero MmyTeM OKKyNaluH, T.€. II0 IIepBOHAYaJIbHOMY OCHOBaHUIO (B KaueCTBe
IprMepa MoxXHO mIpuBecTd PpaHiuioo). JlocTaTOYHO MOXOXKUM SIBJIIETCS O0OOCHOBaHUE IIpaBa rocyaapcTBa Ha
BBIMOPOYHOE UMYIIIECTBO B CTpaHaX aHIJIOCAKCOHCKOM CHCTEMbI TpaBaZ,

[Mopsimok HacenoBaHUS U ydeTa BBIMOPOYHOTO UMYIIIECTBA, a TAKXKe IMMOPSIIOK IIepeIadn ero B COOCTBEHHOCTh
cyonrekTa Poccmiickoit Memepaii WM B COOCTBEHHOCTh MYHUITMITAJIBHBIX O0pa30BaHUU OIpemessaeTcs, Kak
caenyet u3 1. 3 ¢1. 1151 I'K, cCOOTBETCTBYIOLINM 3aKOHOM.
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I'naBa 28. IIpuoGpeTenue HacaencTsa
§ 1. Ilpunsgrue HacjiencTsa

1. TlonaTue NpUHATHSA HACJIEICTBA

st mpruoOpeTeHusT HacencTBa HacAeIHUK JOKEH ero mpuHsaTh. Tonbko Poccuiickas Denepaiiust, BoICTyIIAs
B KayecTBe HacJIeAHWKAa BBIMOPOYHOTO WMYIIECTBA, OCBOOOXIEHAa 3aKOHOM OT HEOOXOOMMOCTM TPUHUMATH
Hacnenctso (1. 1 cT. 1152 T'K).

IIpunarue HacIeACTBA, KaK M OTKa3 OT HACJICACTBA — OJHOCTOPOHHHE CIEJKH, COBEpIIaeMble HACIeIHUKAMU.
[IpryeM M OpuHATHE, U OTKa3 OT HACJEACTBa IEUCTBYIOT ¢ OOpPAaTHOW CHJIO BO BpeMeHM. DTO 3HAYUT, YTO
MPUHSITOE HACIEACTBO MPU3HAETCS MPHHAMJICKAIIMM HACICIHUKY €O JHSA OTKPBITHSA HACJIEACTBA HE3aBUCHMO OT
BpEMEHM ero (PaKTUIECKOTO MPUHSATHS, a TAKXKe HE3aBUCUMO OT MOMEHTA rOCYIapCTBEHHOU PerucTpaluy rmpaba
HacJieIHMKa Ha HacJlefoBaHWE MMYIIECTBA, KOTIa TaKoe MPpaBo MOMIEKUT TOCYIapcTBEHHOM pervcrpanuu (1. 4
ct. 1152 T'K).

Ecnu HacnemHWK TIpUHSUT 9acTh HACJHEACTBA, TO 3TO O3HAYACT, YTO OH IPHUHSI BCEe NMPUUYUTAIONIEECS My
HACJIEACTBO, B YeM OBl OHO HM 3aKJTIOYAIOCh U Ie ObI OHO HY Haxomminock! (a03. 1 1. 2 ct. 1152 I'K).

Bcerpevarores cutyaliu, KOrga HacjAeQHUK MPU3BIBAETCS K HACIeJOBAaHUIO OJHOBPEMEHHO MO HECKOJbKHM
OCHOBaHMSAM (110 3aBEIIAHUIO W 10 3aKOHY WIM B TIOPSIIKE HACJIEACTBEHHON TPAHCMMCCUU M HETIOCPEICTBEHHO B
pe3yabTaTe OTKPBITUS HACIEACTBA U T.I1.). BapraHThl BO3MOXHOTO TTOBEIeHUST HACIeTHNKA B MIOAOOHBIX Cydasix
3aKpeIUICHBI TeIleph B 3aKOHE B BHIE MAaKCHMAJIBHO IITMPOKON aJbT€PHATHBBI: OH MOXET IPUHSITH HACJIEICTBO,
MPUYUTAIOLIEECS eMY 10 OJHOMY M3 3TUX OCHOBAHUIA, 110 HECKOJIBKMM M3 HMX WM IO BCEM OCHOBaHUsIM (a03. 2
. 2 cT. 1152 I'K).

BMmecTe ¢ TeM He momycKaeTcd NMPUHATHE HACJIEACTBA MO YCJIOBHEM WM ¢ oroBopkamu (a63. 3 1. 2 cT. 1152 I'K).
Benp HacienoBaHue — 3TO YHUBepcaabHOE TIpaBomnpeeMcTBO. [103TOMy Hac/IeAHUK UMEeT BO3MOXHOCTD UJIU BCE
MPUYUTAIONIEECS €My UMYIIIECTBO 0€30TOBOPOYHO IIPUHSATH, MM OT BCETO, UTO €My ITPUIMTAETCS, OTKa3aThCsl.

Ecm x HacnenoBaHMIO TIPY3BAHO HECKOIBKO HACTIGIHWMKOB, TO KKIBIA M3 HUX CaM WIM Yepe3 TPEICTABUATEITSI TIONyJaeT
TIPUYMTALOLLIeECST eMy MMYILIECTBO. MIMeHHO nostoMy B 1. 3 ¢T. 1152 I'K 3akperuieHo MpaBwio, U3 KOTOPOTO CJIEAYET, UTO MPUHSITUE
HACJIENCTBA OMHIM WIM HECKOIBEKMMU HAC/IEMHMKAMM HE O3HAYAET MPUHSTHS HAC/IENCTBA OCTATILHBIMI HAC/IEMHUKAMIU.

2. CnocoObl ¥ CPOKM NPUHATHS HACJIEICTBA

I'paxkmaHcKoe 3aKOHOIATEILCTBO YCTAHABIMBACT IBA CMOCO0A MPUHATHSA HACJIEICTBA: IT01a4Ya HOTapHUAJIbHOMY
OpraHy II0 MECTY OTKPBITUS HAacJEeACTBAa COOTBETCTBYIOIICTO 3asBJieHUS M (PaKTHIECKOe BCTYILIEHHE BO BJIaJeHHE
HacJIeACTBEHHBIM UMYIIIECTBOM.
B nepBoM ciydyae HOTapuycy WM JOJDKHOCTHOMY JIMILY, YIOJHOMOYEHHOMY B COOTBETCTBUM C 3aKOHOM
BbIIaBaTh CBHAETENbCTBA O NMpaBe HA HACJEICTBO, IMOJAETCS OJAHO M3 JABYX 3asBIICHUI: O MPUHSTUU HACJeACTBa
Ju0O O BbIJAUe CBUIETEIbCTBA O MpaBe Ha HaciaeAcTBo. [logaya Takoro pona 3asiBJ€HUN CIY>KUT HEOCTIOPUMBIM
JIOKa3aTeJIbCTBOM HaMEpPEHMIA HacJIeAHNKA CTaTh COOCTBEHHMKOM HACJIEACTBEHHOTO MMYIIIECTBA.
3asBjIeHMe HACJAeTHUKA MOXET OBITh IepeqaHO HOTAapUyCy OPYTMM JIMIIOM WJIM ITOCJIAaHO MO mouTe. B Takmx
clyyasix MOAIKMCh HacjeAHUWKA Ha 3asBJICHUM JOJDKHA ObITh 3aCBHAETE]bCTBOBAHA HOTAPUYCOM, JOJKHOCTHBIM
JIMLIOM, YIIOJJHOMOYEHHBIM COBeplliaTh HOTapuajbHble AEWCTBUS, WU JIULIOM, YIIOJTHOMOYEHHBIM YIOCTOBEPSTH
JIOBEPEHHOCTHU.
ITpuHgaTHE HacieacTBa 4Yepe3 MPEACTABUTENS BO3MOXHO, HO JIMINb B TOM ClIydae, €CIi B JOBEPEHHOCTHU
CTICIIMAJIBHO TIPEIyCMOTPEHO IIOJJHOMOYME Ha TIPUHSITHE HacienctBa. M Juinb O NpWHSTUS HACICICTBA
3aKOHHBIM MPECTaBUTEIIEM JOBEPEHHOCTh, €CTECTBEHHO, HE TpeOyeTcs.
Ilon dakTHYecKUM NPUHATHEM HACJIEACTBA IIOHMMAETCS COBEpIICHUE NIEMCTBUIA, HAIOIIMX OCHOBaHHE
rojaraTh, YTO HACJE€IHMK OTHOCHUTCS K HAcJIEACTBEHHOMY MMYIIECTBY Kak K cBoeMy'. B m. 2 cr. 1153 TK
IIpUBeACH MPAMEPHBII Mepedenb TaKnX IecTBrii. Cpenn HUX, B YaCTHOCTH:
® BCTYIUICHUEC BO BJIaACHUEC UM B YIIPABJICHUE HACTICACTBECHHBIM UMYILICCTBOM;
® JTIPUHATHUE MEP 10 COXPAHCHUWIO HACTICACTBEHHOIO UMYIIECTBA, 3allIUTEC €TI0 OT ITOCATaTE/IbCTB NI HpI/ITfBaHI/Iﬁ TPETbUX
JTHLL

® JIPOM3BOACTBO 3a CBOM cUeT pacxoa0B Ha COACPXKaHME HACICACTBEHHOIO UMYIIICCTBA,

e oOIUlaTa 3a CBOM CYET JOJITOB HaAcCJI€aodarcjid HWJIW IOJYYEHUE OT TPETbUX JUI IPUYUTABIIMUXCA HACIECOO0OAaTEIIO
JCHEXHBIX CPEACTB.



Bo Bcex mepeunciaeHHbIX M aHAJTOTUYHBIX CITyJasiX MPe3lMHUPYeTCs, YTO HACAeIHUK IIPUHSLT HACJIeICTBO, TT0OKa
He J0Ka3aHO MHOeE.

Ha npuHSTHE HacieacTBa yCTAHOBJICH MECTHMECAYHBIA CPOK, KOTOPHI HAUYMHACT TCUCHHUE CO THA OTKPHITHS
HachencTBa. B cioyyae oOBSBICHHUS TpakAaHWMHA YMEPIIUMM HACAEACTBO MOXHO MPHUHATH B TEUCHUE IIECTH
MeECS1IeB CO JHS BCTYIUICHMS B 3aKOHHYIO CHITIY PEIIEHMS cyaa 00 0ObSIBJISHUU €r0 YMEPIIHM.

Ecnu mpaBo HacienoBaHUsI BO3HUKAET I/ OMpPeNeIeHHBIX JIUILL JMIIb BCJIEICTBUE OTKa3a HacJeOHMKA OT
HAaCJIeICTBA WJIM OTCTPaHEHUs HaCIeTHUKA KaK HeTOCTOMHOTO, OHM MOTYT IPUHSTH HACIEACTBO B TeUeHUE 1IIeCTH
MecSIIeB CO JHS BOSHMKHOBEHUS Y HUX ITpaBa HaciegoBaHus (1. 2 ctT. 1154 I'K).

W, nHakoHel, nuia, JIs KOTOPBIX IPaBO HACIEAOBAHWS BO3HUKAET TOJBKO BCIIEACTBUE HETIPUHSTHS
HaCJIe[ICTBA IPYTUM HACJIECOTHMKOM, MOTYT IIPMHSTH HACJIEACTBO B TCUCHME TPeX MecdAleB CO THS OKOHYAHUS
LIECTUMECSIYHOIO CpOKa, TEKYIIETo B CBOIO OUepeab CO JHSI OTKPHLITHS HacaencTna (11. 3 cr. 1154 I'K).

Cpok Ha TMpPUHSATAE HaACJENCTBA 4Yalle BCEro OLEHMWBAETCS B JIMTEpaType KakK mNpeceKaTelbHblii
(npeko3uBHBIA)!. DTO CPOK CYIIECTBOBAHUSI CYOBEKTMBHOTO TPaXIaHCKOTO TpaBa, UCTEYEHUE KOTOPOTO TIO
001IeMy TIpaBIUTY BIeUET IIpEeKpalllcHIe caMoTo IIpaBa, B JAaHHOM cllydae — IIpaBa Ha IIPUHSITHE HACJICACTBA.

OmHako Mo 3asBJICHUIO HACICTHWKA, TIPOITYCTUBIIETO 3TOT CPOK, CYA MOXKET €r0 BOCCTAHOBHTH U IIPU3HATH
TaKoe JINIIO MPUHSBIINM HacJIeACTBO.

BoccraHoBneHue yka3aHHOTO CpOKa BO3MOXKHO HPH COOMIOEHHH IBYX YCJIOBHIA: 1) IpUYMHBI IIPOITyCKa CpoKa
ObUIM YBaXKUTEJIbHBIMH (HampuMep, HACJACIHUK He 3HaJ M He NOJDKEH ObLI 3HaTh 00 OTKPBHITUMU HACJENCTBA); 2)
HacJIeTHUK 00paTUJICS B CyI B T€YeHHe IEeCTH MeCsIeB IT0CIe TOro, KaK MPUYMHBI MPOITyCKa 3TOTO CpOKa OTHaJIA
(a63. 1 . 1 ct. 1155 T'K).

[Tocne mpu3HaHUS TAKOTO HACIeTHWKA TTPUHSIBIINM HACJIENCTBO CYJ OTNPEAENISIET JOJIU BCeX HACIETHUKOB B
HaCJICAICTBEHHOM MMYIIIeCTBE. Te CBUIOCTEIRCTBA O IIPaBe Ha HACJIEACTBO, YTO OBLIM BBIIAHBI paHee, IIPU3HAIOTCS
CyIloM HeaeHcTBUTEeNbHbIMU (a03. 2 1. 1 cT. 1155 I'K).

I[Ipy HeoOXoAMMOCTM CyI OIpeAesisieT Mepbl IO 3allluTe IpaB HOBOTO HacjleIHWKA Ha MOoJIydeHHue
MpUYMTaroOlIelicsl eMy noiau Haciencta. Ilo obuieMy mpaBuUily, UMYILIECTBO, NMPUYMTAIOLIEECS «ONMO3IABIIEMY»
HACJIEIHUKY, JOJDKHO ObITh BO3BpallieHo emy B Hatype (m. 1 ct. 1104 T'K). Ilpu aTOoM HacienHUKHU, paHee
TIPUHSIBIIIME HACJIEACTBO, OTBEYAIOT 3a TIPOU3OIIIEIIINE TI0 MX BUHE YXYAIIEHUS] UMYIIECTBA C MOMEHTA OTKPBITHUS
HaCJIe[ICTBa IO BBIHECEHUsS pPEIICHUs Cyma O IMPU3HAHWM OMO3[aBIIEro HacJAeTHWKA IIPUHSBIIAM HACJISACTBO. B
MepUoa X€ TOCJIe YKa3aHHOTO pelleHWs Ccylda HacJleIHHWKM OTBEYalOT M 3a CIIydailHOe YXYAIIeHHE TOro
HUMYIIECTBa, KOTOPOE NOKHO OBITh IIEpeIaHo OIo3aaBIieMy HacaeAHUKY (1. 2 c¢1. 1104 I'K).

B ciyyae HeBO3MOXHOCTM MepenaTh OINO3AaBIIeMy HACAeTHUKY MpUYMTAIolIeecsl eMy HacleICTBO B HaType
HacNeMHUKHW, paHee TPUHSBIINE HACJIEACTBO, OOsS3aHbl BO3MECTUTb €My JeHCTBUTEJbHYID CTOMMOCTb
COOTBETCTBYIOIIETO UMYIIIECTBA HA MOMEHT OTKPBITUSI HACJIENCTBA, a TAKXKe YOBITKY, BHI3BAHHBIE IMOCIICTYIOIIM
U3MEHEHNEM CTOMMOCTH 3Toro umytiecTna (1. 1 ct. 1105 T'K).

I[ToMmyMoO »3TOrO0 HACIEOHWKM, paHee IIPUHSBIINE HACICIACTBO, OOS3aHBI BO3MECTUTH OIO3IABIIEMY
HaCJICIHUKY BCE M0XO0JbI, KOTOPbhIE OHM U3BJICKJIM MW JOJDKHBI OBLIN U3BJIeYb M3 HACICACTBEHHOTO UMYIIIECTBA C
MOMEHTa BBIHECEHUSI PeIleHUs Cyla O MPU3HAHMU OITO3[aBIlero HacJAeIHMKa MPUHSBIIMM HacieacTBo (1. 1 cT.
1107 TK). 3a 3TOT Xe nepuoa Ha AeHEeXHbIe CyMMBI, MOAJIeXKallue repenade ono3aaBluieMy HAClAeIHUKY B CUeT
MPUYUTAIOIIENCS €My HaCJeNCTBEHHON HOJIM, HAYUCISIOTCS B COOTBETCTBMU co cT. 395 T'K mpoleHTsl 3a
MOJIb30BAaHUE YYKMMU TEHEXHbIMU cpeAacTBaMH (1. 2 ct. 1107 I'K).

Hacnenaukm Xe, paHee IMPWHSBIINE HACIEACTBO, IepedaBas MMYIIECTBO, MPUINTAIONIECECS OITO3IABIIEMY
HaCJICIHUKY, WA BO3Bpalllas CTOMMOCTb TaKOTO MMYIIECTBA, BIIpaBe TPeOOBATh OT OITO3MABIIEIO HACICTHMKA
BO3MEILICHHUs] TOHECEHHBIX UMM He00XO0MHMMBIX 3aTPaT Ha cofepKaHue 1 coxpaHeHue uMyiiecTsa (cT. 1108 I'K).

HacnenctBo MoXeT ObITh MPUHATO MOCJIe UCTEYEHMST YCTAHOBJIEHHOIO 3aKOHOM CpoKa 1 06e3 oOpallleHus B Cy1
MPY YCJIOBUU COIJIACHS B MUCbMEHHOI hopMe Ha 3TO BCEX OCTAJbHBIX HACAESAHUKOB, YK€ TMIPUHSBIINX HACIEACTBO.
[MprueM ecnm Takoe coryiacve HacjlIeIHUKA JAI0T HE B MPUCYTCTBMU HOTapuyca, WX TOANMUCHA Ha JOKYMEHTaxX O
COIJIACMM ITOJDKHBI OBITH 3aCBHAETEIbCTBOBAHBI HOTAPMYCOM WJIM TODKHOCTHBEIM JIMIIOM, YIIOJTHOMOYEHHBIM
COBepIlIaTh HOTapUaJIbHbBIC IEUCTBUS, JIMOO JIMIIOM, YIIOJTHOMOUYEHHBIM YIOCTOBEPSITh JOBEPEHHOCTH (a03. 1 1. 2
ct. 1155 TK).

Cornacve HACICOTHUKOB CIYXKAT OCHOBaHMEM JUIS aHHYJMPOBAHUS HOTAPUYCOM paHee BBITAHHOIO
CBUJIETEJIbCTBA O MPaBe Ha HACEACTBO U IS BbIIAYl HOBOTO CBUAETEbCTBA.

B ToM ciyyae, eciv Ha OCHOBaHUM paHee BBIIAHHOTO CBUAETEILCTBA ObLIa OCYIIECTBIEHA rocydapCTBEHHAs
perucTpaiys IIpaB Ha HEIBWXKMMOE WMMYIIECTBO, IIOCTAaHOBJIEHME HOTapuyca 00 aHHYJMpPOBAaHUM paHee
BBIJIAHHOTO CBUICTEILCTBA M HOBOE CBUJETEIBCTBO SIBJISIIOTCSI OCHOBAaHMEM BHECEHUSI COOTBETCTBYIOIINX
W3MEHEHHH B 3aII1Ch O TOCYIapCTBEHHOM perucTpaliii.

Bce nepeuncienHsle Mephl, HalIpaBJICHHBIC Ha 3allIMTY IIpaB HOBOTO HACJIeAHWKA, IIPUHSIBIIIETO HACIEICTBO C



MMUCbMEHHOTO COTJIACUSI OCTAJIbHBIX HACJIEAHUKOB, CKOHCTPYWPOBAHBI AMCMO3UTHBHO. DTO 3HAYUT, YTO
TIPUMEHSTIOTCS. OHU JINIITH TTIOCTOJBKY, TTIOCKOJIBKY B TMCHBMEHHOM COTJIAIIIEHUM HACIETHUKOB HE TIPEITyCMOTPEHO
nHoe (1. 3 ct. 1155 IT'K).

3. HacneacTBeHHasi TpaHCMHCCHS

Ecnu HacnmemHuWK, TpU3BaHHBIN K HACJCHOBAHMIO TI0 3aBELIAHUIO WJIM IO 3aKOHY, YMep II0C]ie OTKPBITHS
HACJIeICTBa, HE YCIEB €ro MNPHUHITh B YCTAHOBJICHHBIN CPOK, IIPaBO Ha NPUHSATHE MPUIMTABILETOCS €My
HacJIe[ICTBa MIEPEXOAUT K €ro HacJleAHUKaM MO0 3aKOHY, a €CJIM BCe HACJIeACTBEHHOE UMYIIECTBO ObLIO 3aBElIaHO
— K ero HacJIeAHMKaM I10 3aBelLaHUIO.

Takoit nepexo MpaBa Ha MPUHSITHAE HACJeICTBA Ha3bIBA€TCSl HACAEACTBEHHOH TpaHncMuccueid. KoHCTpyKuus
9Ta MpUlllia B 0TeuecTBeHHOoe nMpaBo U3 IpeBHero Puma yxe naBHo. Terepb XKe B pOCCUIICKOM 3aKOHOIATeJIbCTBE
MCITONIB3YETCST M TEPMUH, ee 0603Havaromunii (ct. 1156 T'K)!.

BaxxHOo momyepKHYTh, YTO IIpaBO Ha MPHUHITHE HACJICACTBA B IOPSIKE HACICACTBEHHOW TPAaHCMUCCHUU HE
BXOJUT B COCTaB HACJEACTBA, OTKPBIBLIETOCS IMOCAE CMEPTH HacleqHMKa, 00JalaBIIero 3TUM IpaBoM (M. 1 cT.
1156 T'K).

IIpaBo ymepiuero HacjaeQHMKa MOXET OBbITb OCYILIECTBJIEHO €ro HacjleQHMKaMM Ha OOIIMX OCHOBaHUSX B
TEUCHME OCTAaBIIEHCS YacTH CpoKa IJIsT TIPWHSTUSA HaclencTBa. Ecim ke oHa MEHBIIE TpeX MecsIeB, TO CPOK
VIUTUHSICTCSI 10 TPEX MECSIIIEB.

[Toce ncTedeHUsI cpoKa, YCTAHOBJICHHOTO IS IPUHSTUS HACIEACTBA, T, KTO HACJIEIyeT IOCIe YMEPIIETO
HacJieAHUKa, MOTYT ObITh MPU3HAHBI CYIOM MPUHSBIIMMU HACJIEACTBO B COOTBETCTBUM co cT. 1155 I'K, ecnu cyn
MOCYMTAET YBAXUTEIbHBIMU TTPUUYMHBI IPOITYCKA UMM 3TOTO CPOKa.

W3 obiiero mpaBwia O HacJAeACTBEHHON TpaHCMUCCHUM 3aKOH JejaeT OJHO MCKJII0YeHHe, Kacalomeecs
HacJenoBaHus 00s3aTeabHOil mom. CyTh ero 3aKIIoYaeTcs B CIEOyIOIIeM: IpaBO HaceTHWKA MPUHSTH 4acThb
HAaCJIE[CTBa B Ka4eCTBe 00s13aTeIbHOM 0 He MepexoauT K ero HaciaeagHukam (1. 3 ct. 1156 I'K). B auteparype
CIIPaBEIJIMBO OTMEUYAETCsI, YTO MPABO HA 00A3aTEIbHYIO T0I0 — 3TO JMIHOE MMyIiecTBeHHOe mpaBo. OHO He MOXET
MEePEXOAUTh K JAPYIMM JIMLIAM HU IO KaKOMy OCHOBAaHMIO, B TOM 4YWCJIE€ U B IIOpSAKE HACAEACTBEHHOM
tpaHcmuccun. Co CMepPThIO 00s13aTeIbHOTO HACEIHUKA MTPABO Ha 00S13aTe/IbHYIO TOJIIO MpeKpaiiaercs’.

4. OTBeTCTBEHHOCTh HACJIETHNKOB IO T0JIraM HACJIe0AaTe s

IMockonbKy ¢ TIpUHSTHEM HacEeNCTBA K HacClIeOHUKAM TIePEXOIUT HE TOJbKO aKTUB, HO W MACCHB
HACJIE/ICTBEHHOTO MMYIIECTBA, OHM HECYT OTBETCTBEHHOCTh MO AojraM Haciemonaressi. CTpeMsiCh HaWTyqIInM
00pa3oM 3allUTUThb MHTEPEChl KPEIUTOPOB HAaciedodaTessi, NeWCTBYIOIIee 3aKOHOMATEIbCTBO YCTAHABIMBAET
MPaBWIO, B CHJy KOTOPOIO HACJIeAHMKMU, IPUHSBIIME HACIEACTBO, OTBEYAIOT II0 AOJraM HacjleaoaaTest
coymaapHo (a63. 1 m. 1 ct. 1175 I'K).

BuMecTe ¢ TeM no-npeskHeMy 00beM OTBETCTBEHHOCTY HACICTHKOB OIPaHMYEH, MO0 KaKIbIiA 13 HACIGTHUKOB OTBEYACT JIMILb B
TpeeAaxX CTOMMOCTH NepPEIieIIero K HeMy HAC/IEICTBEHHOrO MMyiectsa (a03. 211. 1 ct. 1175 TK)L

Ocoboc TMpaBUJIO YCTAHOBJICHO OTHOCUTEILHO HACJACIHWKA, IIPUHSBIIECTO HACICACTBO B IIOpSIKE
HACJIeACTBEHHOI TpaHcMuccuu. Takoe JIMIIO OTBeYaeT B IpeaeiaX CTOMMOCTH 3TOr0 HACIEACTBEHHOIO MMY-
IIECTBA JIMIIb MO J0JraM HacjexoiaTesis, KOTOpOMY TaKOe MMYILECTBO IPUHAUIEXKaIo, U He OTBeYaeT UM IIO
JloJiraM HacJieMHWKa, OT KOTOPOro COOCTBEHHO K HEMY U IEpelIo MpaBo Ha NMpUHATHE HacaeAacTsa (1. 2 cT. 1175
I'K).

Kpenutopbl HacienoaaTes st BpaBe MPeIbsIBUTh CBOM TPeOOBaHUS K IMTPUHSBIIMM HACJIEACTBO HACTIETHUKAM B
npeneiax CPOKOB MCKOBOIl JABHOCTH, YCTAHOBJIEHHBIX ISl COOTBETCTBYIOIIMX TPEOOBAHUI, TIPUYEM IO TIPUHSITHSI
HacJieACTBa TpeOOBaHUs KPEOUTOPOB MOTYT ObITh MpEAbsSBICHbl K HWCIOJIHUTENIO 3aBelllaHus WK K
HAaCJIeICTBEHHOMY MMYILECTBY. B mociaenHeMm ciiydae Cya HMPMOCTAHABIMBAET PACCMOTPEHMUE Iejia M0 MPUHITHUS
HACJIE[CTBAa HACIeAHUKAMM WIM TIepexoja BHIMOPOYHOIO MMYILECTBA B MOPSIKE HaclienoBaHus K Poccuiickoii
Denepannu (a63. 1 1. 3 c1. 1175).

OCc00eHHOCTh CPOKOB MCKOBOI TaBHOCTH, YCTAHOBJIIEHHBIX JUISI COOTBETCTBYIOIIMX TPEOOBAHUM, 3aK/II04YaeTCs
B TOM, YTO OHU TpW TPEIBSIBICHUM TPeOOBaHUI KpeauTOpaMM HacjienomaTesis He ITOmJIeXaT IepepbhiBy,
MPUOCTAHOBJIEHUIO U BOCCTaHOBEHUIO (a03. 2 1. 3 cT. 1175 I'K). YkazaHHasg 0cOGEHHOCTh MTO3BOJISIET TOBOPUTH O
npeceKaTeIbHOM XapaKTepe 3THX CPOKOB MCKOBOI TaBHOCTH?.

5. CBuaerejbCTBO 0 npaBe HA HACJIEACTBO



[MoryuyeHne cBUAETEIbCTBA O IpaBe Ha HACICACTBO — NPaBO, a He 00A3aHHOCTH Hacjaemnnka. Camo 1o cebe
CBHUIIETEIBCTBO TOJBKO (DUKCHUPYET oOmpeneiacHHBIe (aKThl M HE MOXET CO3[aTh WIM TIPEKPaTHTh IIPaBO
HacJIeTOBaHUs.

BbigaeTcsi cBMIETEILCTBO O IIpaBe Ha HACJIEACTBO MO MECTYy OTKPBITMS HAacjlelCcTBa HOTAPHYCOM WM
JIOJDKHOCTHBIM JIMIIOM, YIIOJJHOMOYEHHBIM COBEpllIaTh TakKoe HoTapuaibHoe aeiictBue. K HUM U JOKeH
00OpaTUTBCSI C COOTBETCTBYIOIIMM 3asiBJEHHEM HACJICIHUK, KeJIAIOIIWi ITOIYIUTh CBUICTEIBCTBO O IIpaBe Ha
HacienctBo. OHO BEIAACTCS BCeM HACIeTHUKAM BMECTE WIIM KaKIOMY M3 HUX B OTICILHOCTU B 3aBUCMOCTH OT MX
KeJIJaHUs, TprIeM KaK Ha Bce HacIeICTBeHHOE UMYIIIECTBO B IIEJIOM, TaK M Ha €TO OTAeJIbHbIE YACTH.

B TakoMm ke TOpsimKe BBITACTCSI CBUACTEIBCTBO M IIPU TEPEXOle BBIMOPOYHOIO HMMYIIECTBA B ITOPSIIKE
HacnenoBaHus K Poccuiickoii denepanmn.

[Ipexne yeM BBIIATH CBUIAETEILCTBO, HOTApUYyC IYTEM MCCIAEHOBAaHUSI COOTBETCTBYIOLIMX JIOKAa3aTEIbCTB
npoBepsieT (akT CMEPTU HacjemojaTesisd, BpeMs M MECTO OTKPBITUS, Hajuyude POICTBEHHBIX WM WHBIX
OTHOILICHUI (HampuMep, HaXOXIECHWE Ha IKIWBEHWH), COCTaB M MECTO HAXOXIECHUS HacIeICTBEHHOTO
AMYIIECTBA.

YXe 1mociie TOoIydeHUs] CBUICTEIBCTBA O IIpaBe Ha HACJICACTBO MOKET OBITH BBISIBIICHO HACJICICTBEHHOE
HMMYIIIECTBO, Ha KOTOPOE TaKOoe CBUAETEILCTBO HE OBLIO BbIAAHO. B aTOM ciyyae odopmiisieTcsl 1ONOJHUTEIbHOE
CBUIETEJBCTBO O MPaBe HA HACJIEICTBO.

Kak nmpaBuiio, CBUIETENBCTBO HE BbIAACTCSI paHee UCTECUSHUSI IIECTH MECSILIeB CO THSI OTKPBITUSI HACJIEACTRA.
[IprmyemM TIpemeNbHBIA CPOK €ro MOJydeHHWsI 3aKOHOM He ycTaHoBJIeH. OmHaKo 3Ta Mpoleaypa MOXKET OBITh
COBepIllcHa W paHee MCTEUCHUs IIEeCTH MECSIIEB, €CIM MMEIOTCS TOCTOBEpPHbIC TaHHBIE 00 OTCYTCTBUM APYTHX
HaCJICIHUKOB KpOMe 0OOpaTUBIIIMXCS 3a BBIIAUeii CBUACTEIBCTBA.

'K BBeJ1 IpaBIuTo O NPHOCTAHORIEHAN BBIIAYA CBIIETEIILCTRA O IPABE HA HACIIEICTBO. DTO BO3MOXKHO B IBYX CJTyJasix: 110 PEIIICHIIO
Cy/1a, a TAKKe MPY HATIMYMK 3a4aTOr0, HO e111e He POIMBLLIErocs HacienHuKa (11 3 ¢T. 1163 T'K).

§ 2. Pa3zaen HaclieAICTBEHHOTO HMYIIECTBA
1. Oﬁnme MOJIOZKECHHA 0 pa3aee HACjJaIeaCTBAa

[Ipn HaciegoBaHMU IO 3aKOHY HACJICICTBEHHOE MMYIIECTBO MOXKET IepEeUTH K IBYM WM HECKOJBbKUM
HacnenHukaM. [Ipu HacaemoBaHWM MO 3aBELIAHUIO OHO TaKXKEe MOXET OBITh 3aBEIIAHO JABYM WM HECKOJIbKUM
HacjJleIHUKaM 0e3 yKa3aHUsl KOHKPETHOIO MMYIIIECTBA, HACJEeIyeMOro KaxIbiM U3 HUX. B MOogoOHBIX CUTYyaLMsIX
10 TIPSIMOMY YKa3aHUIO 3aKOHa HaCJIeNCTBEHHOE MMYIIECTBO CO THSI OTKPBITUSI HACJENCTBA MOCTYIAET B OOILYIO
JI0JIEBYI0 COOCTBEHHOCTb HACIETHUKOB (a03. 1 cT. 1164 I'K).

3aKOH ycTaHaBJIMBAET OIpee/IeHHbIE IIpaBuia pasjeia Takoro umyiiectsa. B ct. 1165 I'K ykasbiBaeTcs, 4To
OHO MOXET OBITh pa3dc/iCHO MO COIJAmIEHHMI0 MEXITy HaciaemHukamu. K cornmameHuro 1omoOHOro popa
MIPUMEHSIOTCSI HOPMBI [ pakmaHCKOro Komekca o hopMe CIeI0K, B TOM YUCIe ¥ 0 (DOpMe TOTOBOPOB.

CornalieHue O pasnejie HacjlelICcTBa, B COCTaB KOTOPOTO BXOAUT HEIBMXKMMOE HMYIIECTBO, a TaKXKe M
corjlallleHue O BBIACJEHUM M3 HACJIEACTBA MOJM OJHOTO WM HECKOJbKUX HACIEIHUKOB MOXET ObITh 3aKJIIOUEHO
HacJIeIHMKAaMH TOJBKO MOCJ€E BbIAAYH MM CBHAETEIbCTBA O MpaBe Ha HacaencTso (a63. 1 1m. 2 ct. 1165 I'K). MHBIMI
CJIOBaMMU, PA3AEIUTh TAKOE UMYIIIECTBO MOXKHO TOJIBKO MOCJIE HaajIexalero ohopMIeHNs HacaeACTBEHHbIX ITPaB.

OcymiecTBIeHUEe TOCYOAPCTBEHHOM perucTpalny IIpaB HACICTHWKOB Ha HEABIDKMMOE WMYIIECTBO, B
OTHOIICHNH KOTOPOTO 3aKJIIOUCHO COIJIAllleHHEe O paslejie HacIeICTBa, IPOM3BOAWTCS Ha OCHOBAaHUM TaKOTO
COIJIallICHUsI ¥ paHee BBIIAHHOTO CBUICTE/IHCTBA O IIpaBe Ha HACJICACTBO.

Ecnmu e rocymapcTBeHHass peruMcTpaliusi IIpaB HACJEOHMKOB Ha HEIBWXKUMOE MMYIIECTBO Oblia
OCYIIIECTBJIEHA Ha OCHOBAaHUM CBUIETEIbCTBA O IpPaBe Ha HACJEACTBO €Ille M0 3aKJKYEeHUsS HacjleIHUKaMM
COITIallleHus1 O paslesie HaclencTBa, TO <«IOKYMEHTBI O TOCYIapCTBEHHOM perucTrpalydu I0 TpeOOBaHUIO
HACJIETHUKOB TOJDKHEI OBITH TIPUBEIEHBI B COOTBETCTBUE C COTTIAIIIEHNEM HACIEAHIUKOB O pas/elie HacaeaCcTBa» .

Cremysi MPUHIIMITY CBOOOIBI JOTOBOPA, HACACIHUKN MOTYT 3aKJII0YUTDH COIIAIieHHe O pa3jielie HACIeIACTBa, HE
CUMTasICh C TEMM IOJISIMU, YTO yKa3aHbl B CBUIETEJbCTBE O MpaBe Ha HacjaeACTBO. [IpM 3TOM HECOOTBETCTBHE
pasnena HacleICTBa IyTeM COIIAIeHUsT TeM OJISIM, KOTOPbIEe YKa3aHbl B CBUAECTEIBCTBE O MpaBe Ha HACJEACTBO,
HE MOXET MOBJEeYb OTKa3a B FOCYIAPCTBEHHOU pErucTpalyM MpaB HACIEIHWKOB Ha HEABMXKMMOE MMYIIECTBO,
MoJTy4YeHHOE B pe3ysibTaTe pasieia Haciaenctsa (1. 3 cr. 1165 I'K).

BesyciaoBHO, 0c000# OXpaHbl TPEOYIOT P pasieiie HacaeacTBa nHTepeckl pedbeHka. [Tostomy B cr. 1166 T'K
IMOMYEePKUBAETCS, YTO IIPY HAJIMYMU 3a4aTOro, HO eIlle¢ He POAMBIIEroCs HacJIeIHUKa pa3nesl HacJIeACTBa MOXKET



OBITH OCYIIIECTBJIEH TOJbKO MOCJIe €ro poxaeHus. B TpuBeneHHON HOpME He OIpeAesieHbl ITOCIENCTBUS ee
HapymeHus:. OIHAKO COBEPIIEHHO OYEBMAHO, YTO B ITOAOOHON CUTyalUMM OOJDKHBI IPUMEHSITHCS HOPMBbI
I'paxkmaHCKOro KOJAeKca O HUYTOXKHOCTH CHCIIKH.

Ecnu cpean HacieIHUMKOB €CTh HECOBEPIIECHHOJIETHUE, HENEeCITOCOOHbIE UM OIPAaHMYEHHO OeeCIIOCOOHBIE
rpaxaaHe, pasfes] HacJelcTBa OCYILIECTBISIETCS TOJbKO ¢ coOmoaeHueMm mpaBuia cT. 37 'K, OHM mMKTYIOT
3aKOHHBIM IIPEICTABUTEISIM HEOOXOAMMOCTh PACHOPSANUTHCS MMYILIECTBOM IOJAONEUYHOrO MCKIIOUUTEIbHO B
HHTepecax nmocieaHero. KpoMme Toro, psm I0pUIMYECKUX AEHCTBUI B YKa3aHHOU cepe ONEKYHBI U ITOICUNTEIIN
HEe MOTYT COBEpINaTh 0e3 IPEeABAPUTEIHHOTO COIJIACHSI OPTaHOB OIEKM M MONEUYNTENbCTBA. C IIETBI0 OXpaHBI
3aKOHHBIX WHTEPECOB HACJIEAHWUKOB, HE OOJIAZaloNIMX TIOJIHOM JeecCriOCOOHOCThIO, OpraH OINEKu U
IOIEYUTENIbCTBA JOKEH ObITh YBEIOMJIEH OTHOCHUTEIbHO COCTABJICHHUS COINIALIEHMS O pa3iesie HaclIeACTBa U O
paccMOTPEHUH B Cyle Jejia O pa3jiesie HacaeACTRa.

2. IlpenmyuniecTBeHHOE MPABO HA MOJIyYeHHE
OTJEJbHBIX YacTeil HacaeaACTBa

Pasnen HacnencTBa OCIOXHSIETCS, €CJIM B €0 COCTaBe €CTh HeleMMast Bellb. [J1aBHOI TTPOGJIeMOli TIpU 3TOM
SIBJIIETCS OTIpeNieIcHNe HacIeIHINKA, UMEIOIIEro MpenMyIeCTBEeHHOE NMPABO Ha e¢ TTOIydeHHE.

I'paxkmaHCKMiT KOHNEKC BHIIEISCT TPU IIPABOBBIE CHUTYyallMM IIPUMEHUTEIBHO K OO0O03HAYCHHOMY KpPYIY
HacyiencTBeHHbIX oTHomeHui. Ilpexne Bcero B m. 1 cr. 1168 I'K omnpenensiercs, 4To HACHEAHHK, 00JadaBIIMi
COBMECTHO C HACJIeI0IaTeIeM MPaBoM 00IIeil COOCTBEHHOCTH HA HEIEIMMYIO Belllb, 10151 B IIPaBe Ha KOTOPYIO BXOAUT
B COCTaB HacCJIeJICTBAa, MMEET IpU pa3jeie HacjleICTBa NMPeHMYIeCTBEHHOEe NMPAaBO Ha ITOJyYeHHE B CUET CBOei
HAaCJIeICTBEHHOM oM Bellv, HAaXOMMUBIIEWCS B OOIIeil COOCTBEHHOCTH, Meped TeMU HacleTHUKaMM, KOTOphIe
paHee He SIBJISUINCH YYaCTHUKAMHU OOIIei cOOCTBEHHOCTH. [IpmyeM 3TO MpaBUiIoO IECTBYET HE3aBUCHMO OT TOTO,
TTOJTb30BAICH OHM 3TOM BEIIbIO WY HET.

CornacHo 1. 2 c1. 1168 I'K HacliemHHK, KOTOpbIA MOCTOSHHO IOJIb30BAJICSA HEAEIMMOi BElIbi0, BXOJSILECH B
COCTaB HacJe[CTBa, MMeeT IpU pasiesie HacJeACTBa NMpeMMyHIeCTBEHHOE MPaBO Ha IOJYyYeHME B CUET CBOCH
HaCJIeACTBEHHOM JOJIM 3TOI BelllM Mepel HacleIHUKaMU, He TT0JIb30BaBIIMMUCS 3TOM BEILbIO U HE SIBISIBITUMUCS
paHee yJacTHMKaMM 00I1eit COOCTBEHHOCTH Ha Hee.

W, HakoHell, TpeThsl CUTYyalIUs CBsSI3aHa C pa3le/ioM Hac/Ie[CTBa, B COCTaB KOTOPOTO BXOST KUJIO€ MOMeIIeHHe
(KuJI0¥ JOM, KBapTHpa W T.I.), pa3lesl KOTOpOoro B HaType HeBo3MmoxkeH. M3 m. 3 cr. 1168 I'K crieayer, uto
NMPEeHMYIIECTBEHHOE MPABO HA TIOJIydeHHE TAaKOTO IOMEIICHMS B CYCT CBOSUM HACICACTBCHHON HOJMM MMEIOT Te
HACJIeTHMKH, 9TO MPOKMUBAJIM B HEM KO THIO OTKPBITHS HACJIEACTBA M He MMEIOT HHOTO XKWIbA. BMecTe ¢ Tem ciemyer
HMETb B BUOY, YTO pedyb HAET O IMPEUMYIICCTBEHHOM IIpaBe TOJBKO Iepel TeMHU HacleTHMKaMU, KOTOphIC HE
SIBJISTIOTCSI COOCTBEHHUKAMMU KWJIOTO IMOMEIICHMSI, BXOISIIIET0 B COCTaB HAC/IEACTRA.

Oco0y10 9acTh HACIIEACTBA COCTABISIOT NMPeAMEThl OOBIMHOM JTOMamHell 00cTanoBkH U oouxona. 'K PCOCP
1964 1. 3aKperusl MOPSIIOK, MPU KOTOPOM OHHM TMEPEXONMIM K HACIEAHMKAM IO 3aKOHY, MPOXHBABIIMM
COBMECTHO C HacjiefomaTeJieM OO0 ero CMepTH He MeHee OTHOIO Toja, HE3aBUCHMMO OT HX odepenud Hu
HaciencTBeHHOU noiu. [1pu 3ToM 3aKOH B JaHHOM CJIydae MMeJl B BULY TeX HACIIETHUKOB, KOTOPBIE, IIPOXMUBAs C
HacJIeIomaTeseM, IOJIb30BAIMCh YKa3aHHBIMU IIPEAMETaMU /I YAOBICTBOPEHUS TTOBCEAHEBHBIX OBITOBBIX HYXKII.

I'K P® mnpenocraBisieT HacleIHUKY, IPOXMBABIIEMY Ha JeHb OTKDBITHSI HACJEACTBA COBMECTHO C
HacJienonareieM, NPEeHMYIIECTBEHHOe MPaBO Ha IOJNydeHHWE YXKe JIMIIb B CYeT CBOE€il HACJeACTBEHHOH 0JH
MPEAMETOB OOBIYHOM JOMAlIHEH 00CTaHOBKM M 00Mxoa Tpu pasmene Hacnencrsa (cT. 1169 I'K)!. OGpariaer Ha
ceds1 BHMMaHME TO, YTO KOHKPETHBI CpPOK COBMECTHOIO IIPOXMBAaHUS HacJAeNHWKAa W HacjenomaTess
JIEMCTBYIOIINM 3aKOHOAATEILCTBOM HE TIPETyCMOTPEH.

Peanuzanusa Kem-1mb0 W3 HaCIeIHWKOB TIPEMMYIIECTBEHHOTO TIpaBa Ha TIOJNyYeHWE OIpeNeIeHHOTO
HAMYIIECTBAa U3 COCTaBa HACJIEICTBa MOXET IIPUBECTH K HECOPAa3MEPHOCTH 3TOT0 MMYIIECTBA TOM IOje, KOTopas
MPUYUTAETCS YKa3aHHOMY HaclaeaHUKY. Takas Hecopa3sMepHOCTb B cooTBeTcTBUM ¢ 1. 1 ¢T. 1170 I'K ycTpaHsiercs
nepefayeil STUM JIMLIOM OCTaJlbHBIM HAClAeAHMKAM JPYroro HMMYILIECTBA M3 COCTaBa HacjeiacTsa Jaubo
MPEAOCTABIIEHUEM UHOW KOMIIEHCALIMH, B TOM YKCJIE BBITLUIATOM COOTBETCTBYIOLIEH IEHEKHOM CYMMBI.

ITpuHuunuaneHOe mosioxkeHue 3akperuieHo B 1. 2 cT. 1170 TK. CyTb ero 3akioyaercss B TOM, YTO €CIU
corjalieHueM MeXIy BCeMM HacJeIHMKaMH HE YCTAaHOBJICHO WHOE, OCYIICCTBJIEHHME KeM-JIM00 W3 HUX
TIPENMYIIIECTBEHHOTO TpaBa BO3MOXHO TOJIKO TTOCIIE TIPEIOCTaBICHUS COOTBETCTBYIONIEH KOMITEHCAIIUU JPYTUM
HaCJIeTHUKAM.

Taxoii npeaBapuTeIbHBIA XapaKTep NPeI0CTABICHHS COOTBETCTBYIOMIEH KOMIIEHCAIIMH 00eCTIeYMBACTCS TEM, UTO
IpY OOpallleHUM B CyId C MCKOM O 3allldTe CBOEr0 HApYIIEHHOIO IpaBa HeoOXomumas CyMMa OOJDKHA OBbITh



BHECEHA Ha JNETO3UTHBIM CUET cylda MO pas3pellieHus Jena I0 CYIIecTBy. MHaue mpeuMyllecTBEHHOE IPaBo
HACJIEIHUKOB 3allUTe He MOIIEXUT U YYUTHIBATHCS IPU paszesie He JOJDKHO! .

HeobxonguMo mMeTh B BHIy, YTO BO BCeX ITEPEUYMCICHHBIX CIyJasx HACIeTHUK MOXET peal30BaTh CBOC
MPEeUMYIIECTBEHHOE TIPaBO TOJIYYCHUSI B CUET HACACACTBEHHOM MOJM OMpedeCHHBIX MPEIMETOB M3 COCTaBa
HACJIEACTBA JIMIIb B TeYeHHEe TpexX JieT CO IHsA OTKphITMsA HaciencTBa (a63.2 cr. 1164 T'K). B nureparype
OTMEUAETCs, YTO IO CBOCH MPaBOBOM IPUPOAE YKa3aHHBIA CPOK SIBJISICTCS MNpeceKaTeJdbHbIM, ITOCKOJIBKY €ro
HCTeUEHHUE BJICUET MPeKpalleHHe CaMOro MPeruMyIleCTBEHHOIO MpaBaZ.

§ 3. O1Ka3 or HacjaencTBa

1. Yciaosus oTKa3a oT HacJeACTBa

HacnenHuk mo 3aKOHY WY IO 3aBeIllaHMIO BIPaBe 0TKA3aTbCs OT HacjencTBa. [1py 3ToM OoTKa3 MOXeT ObITh
cleaH KakK B MOJib3y KOHKPETHBIX JIMI U3 YKMCJIa HACJIETHUKOB MO 3aBEIlaHWIO WM IO 3aKOHY (HampaBjieHHbI
0TKa3), TaK 1 0e3 YKa3aHus TeX JIMII, B TI0JIb3Y KOTOPKIX HACJCIHNUK OTKA3bIBAeTCs OT HACICACTBEHHOTO NMYIIIECTBA
(0e30roBOpPOYHBIIi OTKA3).

M3 »sroro oOIIero IpaBWia YCTAHOBICHO WCKIIIOUCHME, Kacallleecsl HacJIeAOBAaHUS BBEIMOPOYHOTO
MMYIIECTBa, TP KOTOPOM OTKA3 OT HACJIEACTBA He momyckaercs (a63. 2 1. 1 c1. 1157 T'K).

IIpaBo oTKa3a OT HacjienCcTBa MOXET ObITh PEaIM30BAaHO B TEUECHHUE MIECTH MeCAIEB, KOTOPhIe TEKYT CO THS
OTKpBITUS HaciencTBa. OnHAKO BIIOJHE BEPOsITHA CUTYallvsl, KOTJa HacJIeIHUK COBEPIIUJI KaKHe-TO ACHCTBUS,
CBUIETELCTBYIONIME O (haKTHYeCKOM MPUHATHM HACJEACTBA, HO 3aTeM €ro HaMepeHus U3MeHWIuChb. B aTom
cllydae CyA MOXKET MO 3asBJEHHI0 TAKOrO JIMIA TPU3HATh €ro OTKa3aBIIMMCS OT HACJEACTBA M MO HUCTeYEHUU
IIECTUMECSIYHOTO CPOKa, €CJIU HAlAET MIPUUYMHBI €r0 MPOITyCKa YBAXKUTEIbHbIMHU.

B . 3 ct. 1157 TK 3akpermieHo nMIiepaTUBHOE ITPABUJIO, B CUIIy KOTOPOTO OTKa3 OT HACJIEJCTBA HE MOXKET
OBITH BITOCJIEACTBUU B3SIT 00pAaTHO (MHBIMU CJIOBAaMU, OH 0€CIIOBOPOTEH).

Wntepechl rpaxnaH, He O0JamalolIMX IO TOW WIM WHOW NPUYMHE TOJHOM JIeeCrOCOOHOCTBIO, TPEeOYIOT
0c000i1 3allMTHl CO CTOPOHBI FOCYIapCTBa BO BCEX OOJACTSAX XM3HU, B TOM UHCIe U B chepe HaciedOoBaHUS.
IToaToMy 0TKa3 OT HacjeacTBa B TOM cCjyyae, KOrja HacJIeIHUKOM SIBJISIETCS HECOBEPIIEHHOJETHUM, a Takxe
HEAeeCHOCOOHbI WJIM OrpaHUYEHHO AEeCHOCOOHBI COBEPIIEHHOJETHUIN TIpaXIaHWH, BO3MOXEH JIMIIb C
NpeABAPUTEILHOTO pa3pelieHns OPraHa OIeKH M MONeYnTeIbCTBA. DTa CIeInalbHAsg HOpMa, coaepxXalasics B 1. 4
ct. 1157 T'K, saBaseTcs nposiBjieHreM B 00J1aCTU HACAeI0BaHUS OOLIETO MOJOXEHMSI, CYyTh KOTOPOTO 3aKI0UaeTcs
B TOM, YTO OIIEKYH He BIIpaBe 0€3 IMpeIBapUTeIbHOTO pa3peIlIeHUsI OpTaHa OIeKH 1 IOIIeYNTEILCTBA COBEPIIATh, a
MomneyuTe b — JaBaTh COIJIaCMe Ha COBEpIIEHHWE psida CHEJOK, B TOM 4YHUCJAE M TeX, YTO BJEKYT OTKa3 OT
IpyHaIIeXalux nogoneyHeim mpas (1. 2 ct. 37 I'K).

Bo3MoXHOCTh OTKaza OT HacjeACcTBa HUKOUM OOpa3oM He oOrpaHuYeHa IS HEeCOBEpILUEHHOJETHUX,
001a1aI0IIMX TTOJTHOU 1eeClIOCOOHOCThIO B Pe3yibTaTe SMAaHCUIIALMU WU BCTYIUIEHUS B OpakK A0 JOCTUKEHUS
18 ner.

W3 mpuHIIMIA YHHUBEPCATBbHOCTH HACJEACTBEHHOTO IIPAaBOIIPEEMCTBA CIICAYCT HENOMYCTHMOCTh OTKAa3a OT
HACJeNCTBA TMOJ YCJOBHEM WJIM C OroBopkaMH. ToT e MNpUHIMI 00yciaoBua ycTaHobieHue B 'K 3ampera
YACTUYHOIO TIPUHSTHSI HACJIEACTBA M, COOTBETCTBEHHO, OTKA3a OT YACTH NMPUIMTAIONIET0 HACJIETHUKY HACJIENCTBA.
OpHako eciau HacJeOHUK MPU3bIBAeTCS K HACAEIOBAaHUIO OMHOBPEMEHHO IO HECKOJbKUM OCHOBaHUSM (IO
3aBellaH1IO 1 10 3aKOHY JIMOO B MOPSIAKE HACIAEACTBEHHOU TPAHCMUCCUY U B Pe3yJIbTaTe OTKPBITUS HACJIeACTBA U
T.1.), OH BITpaBe OTKa3aTbCsl OT HACJEACTBA, IPUYUTAIOLIETOCS eMY M0 OJHOMY U3 3TUX OCHOBAHHIA, 10 HECKOJIbKUM
W3 HUX HJIH 110 BCEM OCHOBAHHSM.

HacnenHrK MOXeT COBEPIIUTD OTKA3 OT HAC/IEICTBa, ITOIaB COOTBETCTBYIOIIEE 3asABJIeHHE TT0 MECTY OTKPBITHS
HacJIe[ICTBAa HOTApUyCy WIM NOKHOCTHOMY JIMILY, YIIOJTHOMOYEHHOMY BbIIaBaThb CBUIETEIBCTBA O IIpaBe Ha
HacCJIeICTBO.

OnHako B TOM cjyyae, eciiv 3asBieHMe 00 OTKa3e OT HacJeICTBa COCTaBJIEHO HE CAMUM HACJIeTHUKOM, a
JIpYyTUM JIMLIOM WJIM MepechbliaeTcsl IO IoYTe, TMOANMCh HACAeAHMKA Ha TaKOM 3asiBJI€HMU JO0JDKHA ObITh 3a-
CBHAETEJNBCTBOBAHA HOTAPUYCOM, MOJDKHOCTHBIM JIMIIOM, VIOJHOMOUYEHHBIM COBEpINATh HOTapHaIbHEIC
JIEWCTBUSI, WU JIMIIOM, YIIOJTHOMOUYEHHBIM YIOCTOBEPSITH JOBEPESHHOCTH.

2. Cnoco0bl (BHIBI) 0TKa3a OT HACJIEACTBA

OTKazaThCs OT HACleICTBa MOXHO B MOJIb3Yy JI000ro HACJIeJHHKA KaK 110 3aBC€IIaHUIO, TaK U I10 3aKOHY J11I000i



ouepear, KpoMe HETOCTOMHOTO U JIMIIEHHOTO MpaBa HacleAOBaHUS IMyTeM YKa3aHUS Ha 3TO B TEKCTE 3aBElIaHUs.
Bornee toro, Teneps B cwry 1. 1 cT. 1158 'K MOXHO cOBepIIMTh OTKa3 OT HACIENCTBA U B TOb3Yy TEX JIUII, YTO
IIPU3BaHEI K HACJIETOBAHUIO IT0 TIpaBy MPEACTABICHMS WX B TTOPSIIKE HACICICTBEHHOM TPAHCMIUCCH.

[TockonbKy OTKa3 OT HACJEACTBA IOITyCKAaeTCsl KaK B MOJb3y OMHOIO, TAK M HECKOJbKHX HACJIeTHHKOB,
OTKa3bIBAIOIIWICS HACAEAHUK BIIpaBe yKa3aTh MOJH, IPUUUTAIOIIMECS TEM, B UbIO MOJIb3Y OH PEIIWI OTKa3aThCs.
Ecnu Xe HaclienHUK He yKa3all, B Ybl0 IOJIb3y OH OTKa3ajcsl (0e30roBOpoYHbIii OTKA3), €ro A0JIs MOPOBHY
MEePEeXOaUT K TEM HacleTHUKAM, KOTOPhIE YK€ TTPUHSIIA HACJIEACTRO.

BaxxHo 0OpaTUTh BHUMaHUE Ha TO, YTO MEPEYEHb JIUII, B MOJb3Y KOTOPHIX TOMYCKAETCS HAMPABJIEHHBINA OTKA3
OT HACJIEJICTBA, SIBJISIETCST MCYEPNBIBAIOLIMM, TIOCKOJIBKY B 11. 2 cT. 1158 'K ykazbIBaeTcst, 4To OTKa3 OT HAC/IEJCTBA B
TTOJTB3Y JINII, HE YKa3aHHBIX B II. 1 TO¥1 XXe CTaTbH, HE JOIMYCKAETCs.

Bwmecte ¢ TeM He qoIycKaeTcsl 0TKa3 U B MOJIb3y KaKOTro-11u00 13 nepeurciaeHHbix B I'K muir:

1) OT UMYHICCTBA, HACJICAYCMOTIO IO 3aBCHIAHMIO, €CJIM BCC MMYLICCTBO HACICAOAATC/Id 3aBCIIaHO Ha3HAYCHHBIM UM

HaCJICOIHUKAM,

2) oT 00s13aTeIbHOU 01 B HACTIENICTBE;

3) ecnu HACJAEIHUKY IMOAHA3HAYECH HACTETHMK.

OtKa3 oT HacjeAcTBa — 3TO caesika, Kotopyto 'K (m. 3 ct. 1159) pa3peliaet coBepiiaTh 4epe3 npeacTaBuTelIs.
Ho moBepeHHOCTH B 3TOM cllydyae JOJKHA COASPXKAaTh MOJHOMOYME Ha TaKoi oTKa3. JloBepeHHOCTh, €CTECTBEHHO,
He TpeOyeTcs IJIsT 0TKa3a OT HACJIEACTBA 3aKOHHOTO TIPEACTaBUTEIS.

IIpaBo oTKa3a oT moJiyyeHus Jjierata (3aBelIaTeIbHOTO 0TKAa3a) MPUHAJICXKUT JieraTapuio (0TKa30moyyaTeso).
B03MOXHOCTb TaKOrO OTKa3a OOYCJIOBIICHA 00513aTeJIbCTBEHHO NPHPOIO OTHONIEHHS MEXOY HACICIHUKOM,
00peMEeHEeHHBIM JIEraToOM, U JieraTapyeM. B 3ToM OTHOILIEHUY JieraTapyii BEICTYIIAET B POJIA KPEAUTOPA 1 TOITOMY
BIIOJIHE MOXET OTKa3aTbCS OT IpuHamiexainero emy mpasa!. IIpu aToM ciemayeT uMeThb B BUOY, YTO He
JIOMYCKAETCA 0TKA3 OT JIeraTa B MmoJib3y APYroro Jimia, 0TKa3 ¢ OroBOPKaMM WM MO/, YCJIOBHEM.

BriosiHe Bo3MOXHa cUTyallvsi, KOraa OTKa3oIojydyaTeslb OMHOBPEMEHHO SIBSIETCS HacleAHUKOM. B sTom
cIydae €ro IpaBO OTKa3aThbCs OT JieTaTa He 3aBHCHUT OT €To 3Ke IIpaBa IPWHSTH HACIEACTBO WJIM OTKA3aThCS OT
Hero. Takas mpaBoBas KOHCTPYKLIMSI CIIpABEIJIMBO OOBSCHSETCS B JMTEpaType pPas3IMUYHON IOpUAMYECKOM
MpUPONOI TpaBa JeraTtapus (OHO CYIIECTBYeT B paMKax oO0s3aTesIbCTBA) M IIpaBa HAaCJACTHUKA IIPUHSTH
HACJIeJCTBO MJIM OTKA3aThCsI OT HEro (OHO CYIIECTBYET B paMKaxX HAC/IEACTBEHHOTO MPAaBOOTHOILIEHHS )2,

3. IlpupamieHue HAC/IEACTBEHHbIX A0J€i

3aKOH TMepevyucssieT ciydyar, B KOTOPBIX TPOUCXOAUT NMpUpalieHde HACIeCTBEHHbIX 0Jieil, T.¢. TIepexXo J0Iu
OTMABILIETO MO OIMPEACIICHHBIM MPUYNHAM HACJIEAHUKA K IPYTUM HacieqHukaM. Eciu HacenHuK:

® HE IIPUMET HACJIEICTBO;

® OTKaXETCd OT HACJIEACTBA, HC YKa3aB IIPU 3TOM, YTO OTKA3bIBACTCA B I1OJIb3Y APYIroro HaCJaC€aIHUKa,

e He OyJeT MMETh IpaBa HACJIeI0BaTh;

o 6yI[6T OTCTpaHEH OT HACJI€EAOBAaHHUA KaK HEIOCTOMHBIN HACJICOHUK,

® OICTPAHCH OT HaIEIOBaHVA BAICACTBUC HeICHCTBUTEIBHOCTY 3aBelllaHMs] — YacTh HacCJ€aCTBa, KOTOpasd nNpuiurailacCb OBI TakKOMY

OTIaBIIEMY HACJICAHUKY, IIEPEXOAUT K HACTICIHMKAaM I10 3aKOHY, IMMPMU3BaHHBLIM K HAaCJICI0-BaHUIO, NPONOPHHUOHAIBHO UX
HaCJIeICTBEHHBIM JI0JISIM (ab3. 1 . 1
ct. 1161 TK).

B toM ciydae, Korma Hacienomareib 3aBelllajl BCE MMYIIECTBO Ha3HAYEHHBIM UMM HacleAHUKaM, YacTb
HacJeACTBAa, MNPUYMUTABIIASICS HACJIEIHUKY, OTKa3aBIIEMYyCSI OT HAcCJEACTBA WKW OTIABIIEMY II0 WHBIM
OCHOBAaHMSIM, MEPEXOIUT K OCTaJIbHBIM HACJIETHUKAM IO 3aBEIIAaHUI0 MPOMOPIIMOHAIBHO WX HACIEICTBEHHBIM
nodsiM. OTHAKO 3TO TIPaBUJIO CKOHCTPYMPOBaHO B a63. 2 1. 1 c¢1. 1161 'K qucmo3uTuBHO 1 1eiiCTBYET TOJBKO B TOM
cilyyae, eCJIM 3aBelllaHUeM He MPeTyCMOTPEHO MHOE paclpeeieHUe 3TOM YaCTU HACJIEACTBA.

HeobOxoaumo MMeTh B BHIy, 4TO IepeuunciaeHHble B 1. 1 cr. 1161 I'K mpaBmia He NMpUMEHSIOTCS, €CIU
HaCJIEAHUKY, OTKa3aBIIEMYCSI OT HACJEACTBA WM OTHABUIEMY MO MHBIM OCHOBAaHUSM, YK€ MOJAHA3HAYEH APYroi
Hacjaennuk (1. 2 cr. 1161 I'K).

§ 4. OxpaHa HacJieICTBEHHOr0 HMYIIECTBA U YIIPaBJIeHHE UM

1. Tlopsanok oxpaHbl 4 ynpaBJieHus! HACJIEACTBEHHBIM UMYLIECTBOM

Mexz[y OTKPBITUEM HACJICACTBA U BBIABICHUEM Kpyra HaCJICOAHUKOB U ITPUHATUEM UMU HaCJICACTBA IIPOXOAUT



HEKOTOpOe BpeMsl («Iekayee HACJAEACTBO»). B CBSI3M C 3TUM MOXET BOZHUKHYTh HEOOXOAMMOCTDb MPUHSITHSI MEP,
HaIpaBJIEHHbIX Ha 00ECleYeHUEe COXPAaHHOCTU HACJEACTBEHHOTO MMYIIECTBA U YCTPAaHEHUSI BO3MOXHOCTHU €ro
MnopuM, THOENM U pacxuiueHus. JIsg 3amurTel  TpaB  HACJIEOIHWKOB, OTKa3omojydyaTedel U ApYrux
3aMHTEPECOBAHHBIX JIMI] UCIIOJHUTEIb 3aBEIIAHUSI WM HOTApUYC T10 MECTY OTKPBITUS HACJAEACTBA MPUHUMAIOT
Mepbl 110 OXpaHe HACJIEeICTBA 1 YIPABJICHHIO M.

Horapuyc coBeplllaeT yKa3aHHbIe IOEWCTBUSI IO 3asBJEHUI0O OMHOTO WJIM HECKOJbKHUX HaCJIEeIHUKOB,
KUCIIOJHUTEJISI 3aBelllaHMs], OpraHa MECTHOTO CaMOYIpaBJIeHNsI, OpraHa OMeKHU 1 MONeYnuTeIbCTBa UM APYTUX JIULL,
JIEUCTBYIOIIMX B HWHTEpecax COXpaHEHHWsl HacJAeACTBEHHOro uMyllecTBa. B ToMm ciyyae, Korga Ha3HauyeH
HCNOJIHUTE/Ib 3aBellaHusA, HOTApuyC TNPUHMMAET Mepbl MO OXpaHe HacAeACTBa W YIPABICHUIO WM IO
COIJIACOBAHMIO C UCITOJTHUTEJIEM 3aBEIIaHMA.

banku, npyrue KpeauTHbIE OpraHU3allMM W HUHbIE IOPUAMYECKHE JUIA C ILEeJbI0 BBISIBJICHUS COCTaBa
HacJIe[ICTBa U €ro OXpaHbl 00S13aHBI T10 3aIIPOCYy HOTapuyca cooOIIaTh eMy 00 MMEIOIINXCS Y HUX CBEACHUSIX 00
HUMYIIECTBe, MIpUHAMJIeXaBIlleM Hacienonareato. Horapuyc, cTtpeMsiCh COXpaHUTh 0AHKOBCKYIO MU KOMMEPUYECKYIO
TaliHy, MOXEeT COOOLIMTD MOAYYEHHbIE CBEIEHUSI TOJIbKO MCIIOJTHUTEIO 3aBEIllaHUsI U HACJeIHUKAM.

Horapuyc onpeaenser cpok, B Te4YeHUE KOTOPOTO OH OyIET OCYIIECTBISATh MEPHI IO OXpaHE HACAEACTBEHHOTO
MMYIIECTBA U YIIpaBIeHUIO UM. [IpoaoIDKUTEIbHOCTh 3TOTO CPOKA 3aBUCUT OT XapaKTepa 1 IIEHHOCTH HACIIeICTBA,
a Takxke OT TOro BpeMEHHU, KOTOpOoe HEOOXOIMMO HacJIeTHMKaM ISl BCTYIUICHUS BO BJIaicHUE HACICICTBOM.
OmHaKo TaKoil CPOK He OJIKEH MPEBbIIATD IMIEeCTH MeCSIeB, a B CIyJasx, KOIrma IIpaBo HACICIOBaHUS BOSHUKACT Y
KOHKPETHBIX JIULI JIUIIb BCJIEACTBME OTKA3a HACJIEIHUKA OT HACEJACTBAa, OTCTPAHEHUS €r0 KaK HEJOCTOMHOTO WJIn
HETIPUHSTUSI UM HACJIeACTBA, CPOK ITOT HE MOXET MpeBbIIaTh AeBaTH MecsaneB (1. 4 cT. 1171 I'K). Tekyr atu
CPOKM CO JAHSI OTKPBITUSI HACJEACTBA.

WcnonHuTe b ke 3aBelliaHus OCYILECTBIISIET MePhI 10 OXpaHe HACJIeACTBA 1 YIIPABJICHUIO UM B TEUEHUE CPOKa,
HEO0OXOAMMOTO [IJ11 UCITOJIHEHUS 3aBelllaHusl. Ero mponoKuTeIbHOCTb 3aKOHOM HE OrpaHMYEeHa.

HacnemctBeHHOEe MMYIIIECTBO MOXET HAXOOUTHCS B pasHBIX MecTaX. B 3ToMm ciayyae HOTapuyc IO MECTY
OTKPBITUS HACJIEACTBA HAIMPAaBJISIET Yepe3 OpraHbl IOCTULIMHA HOTaApUYCy MO MECTY HaXOXIEHUST COOTBETCTBYIOLLCH
YacTW HACJIeJICTBEHHOTO MMYIIECTBa 00s13aTeIbHOE IJIST MCITOJIHEHUS NMOpy4YeHHe 00 OXpaHe 3TOro MMYIIeCTBa W
ynpasjiennn umM. Eciii HoTapuycy 1o MecTy OTKPBITUSI HAcCJAeACTBA U3BECTHO, KEM JOJIKHBI ObITh MPUHSATHI MEPBI
M0 OXpaHe MMYILLIECTBAa, TaKOe MOpYYEeHUEe HAIpaBIsieTCsI COOTBETCTBYIOLIEMY HOTApUYCy WU JOJKHOCTHOMY
JIMLLY.

Heobxoarmbie Mephl IO OXpaHe HACAEACTBA M YIPABJIEHUIO UM MOTYT ObITh IPUHSTHI JOJZKHOCTHBIMHU JIMIIAMHA
OPraHoB MECTHOTO CAMOYNpaBJIEHHS M KOHCYJIbCKHX yupexneHuii Poccuiickoit @Denepaliy B TOM ciydae, KOTaa
3aKOH MPENOCTaBJISIET UM MPABO COBEPIICHUSI HOTapUATbHbBIX NEUCTBUIA.

2. Mepsl oXpaHbI HACJIEICTBEHHOTO MMYIIECTBA

OnHolt M3 BaXHEMIIMX Mep IO OXpaHe HACJEJCTBEHHOTO WMYILIECTBA SIBISETCS €ro OMUCh, KOTOpas
MPOU3BOUTCS HOTAPHYCOM B MPUCYTCTBUM JABYX cBuaerejeil. [Ipy TTpOM3BOACTBE OMUCH MOTYT NPUCYTCTBOBATh
WCTIOJTHUTEb 3aBelllaHMsl, HACJIEAHWKU, a B COOTBETCTBYIOIIMX CIy4asX W IIPEICTaBUTEJIM OpraHa OIeKWd WU
TOTIEYUTEIbCTRA.

Ilo 3asBICHUIO TMEPEYUCIICHHBIX JIUI] JOJKHA OBITh MCITOJIb30BaHA Takas Mepa OXpaHbl HAcJeNCTBa, Kak
OIIEHKA HACJIeJICTBEHHOTO UMyIecTBa. OHA MTPOU3BOIUTCS MO CONJIAINEHUI0 MeXIY Hacaequukamu. [1py oTcyTcTBUM
TAKOTO COIJIALIIeHUsI OlleHKa BCETO HACJIeNCTBA WIM TOW €ro 4acTu, B OTHOILIEHWU KOTOPOW cOTIallleHue He
JIOCTUTHYTO, TIPOM3BOJAMTCS HE3aBUCHMbIM OIEHIIMKOM 3a CYeT JIMIla, ITOTpeboBaBIlero oieHku. OmHako
BIOCJICICTBUM 3THW  PACXOABl PACIPEACSTIOTCS MeXIy HaclAeTHMKAMU IPOIOPIMOHAIBHO CTOMMOCTH
TTOTYYEHHOTO KaXKIbIM U3 HUX HACJIEeCTBRA.

B I'K Tenepb Ha3BaHbl U WHBIE MEPHI, C MIOMOIIBIO KOTOPBIX OCYIIECTBIISIETCS OXpaHa OTIENbHBIX OOBEKTOB,
BXOJSIIIIUX B COCTaB HACJENCTBEHHOTO wuMyiecTBa. [Ipexme Bcero 3akKoH YNOMHWHAET BXOISIINE B COCTaB
HacsencTBa qeHbrd. OHU BHOCSTCSI B JIEMO3MT HOTapuyca. BamoTHbIE Xe LIEeHHOCTH, JAparoleHHble MeTalIbl 1
KaMHU, U30eIUS U3 HUX U He TpeOymlllue YIpaBlieHUs IIeHHble OymMaru mnepefaroTcs 0OaHKy HAa XpaHeHHe MO
JI0TOBOPY B cOOTBEeTCTBUM cO cT. 921 T'K.

B ToM cityvae, eciau HOTapuycy CTajlo U3BECTHO, UTO B COCTAB HACJEACTBA BXOAUT OPYXUE, OH YBEIOMIISIET 00
9TOM opraHbl BHyTpeHHux aeJ (1. 3 ct. 1172 I'K).

OcrayibHOE MMYIIIECTBO, BXOISIEe B COCTAB HACJIENCTBA, €CTM OHO HE TpeOyeT YIpaBleHUs, MepenaeTcs
HOTapUyCcOM MO [JOTOBOPY HA XpaHeHHWe KOMY-JIMOO M3 HACJeNHMKOB, a NpPU HEBO3MOXHOCTH IepelaTb ero
HAacJIeIHUKaM — JPYTroMy JIMLY 110 yCMOTPEHUIO HOTapuyca.

Ecnu HacienoBaHue OCYILIECTBISETCSl MO 3aBElllaHMIO, B KOTOPOM Ha3HAauYeH ero WCIOJHMTENb, XpaHeHUe



yKa3aHHOTO MMYIIIECTBa 00ECHeYnBAETCS MCHOJHUTENEM 3aBeHIAHUs CAMOCTOSITEJIbHO JIMOO ITyTeM 3aKITIOYeHUs
JIOTOBOpA XpaHEHUSI ¢ KeM-JIN00 13 HACJICTHUKOB WX APYTUM JIMILIOM 10 YCMOTPEHMIO MCIIOJTHUTEIIS 3aBeIIaHMS.

B cocTaB HacireacTBa MHOTAA BXOAUT UMYIIECTBO, KOTOPOE TPEOYET HE TOJIBKO OXpaHbI, HO 1 yHpaBlieHHs. DTO
MOXeT ObITb IpPEONpusATHe, HOJS B YCTAaBHOM (CKJIagOYHOM) KaIlMTajle XO3SiCTBEHHOro TOBAapHIIECTBA WJIN
o01IecTBa, IEHHbIE OyMarv, MCKJIIOUUTEIbHBIE MpaBa U T.1. B ogo0HoI1 cuTyaliu HOTapuyC B COOTBETCTBUM CO
ct. 1026 I'K BbIcTymmaeT ydpeamTeeM JIOBEPUTEIBHOIO YIpPaBACHMS, 3aKJodyasi JOr0BOpP 10BEPHTEIbHOIO
yHpaBJIeHHs] TAKMM UMYIIIECTBOM C YIIPABJISIONINM B MHTEpECax HACIETHNKOB.

Ecnu ke HaciemoBaHME OCYIIECTBIISIETCS IO 3aBEIIaHWIO, B KOTOPOM Ha3HAYeH WCIOJNHUTENIb, IIpaBa
YApeauTeNIsT JOBEPUTESIHHOTO YIIPABICHUS IMPUHAMIICKAT HCHOJHHTEII0 3aBemanus (aymenpukasumky) (ct. 1173
I'K).

IlepeuyncneHHble Mepbl OXpaHbI HACJICACTBEHHOIO MMYILECTBA He MPEICTABIAIOT CO00W HMCYEpHbIBAIOIIETO
nepeuns. B 1. 1 ct. 1171 'K yka3sbiBaeTcsl, YTo HapsIy ¢ HUIMU MCIIOJTHUTENb 3aBEIaHUs UM HOTapUyC MO MECTY
OTKPBITUS HACEACTBA IPUHUMAIOT U APYTHMe HEOOXOAUMBIE MEPhI 110 OXPaHE HACIEACTBA U YIIPABICHUIO UM.

3. Bo3memnenue pacxoa0B, BbI3BBAHHBIX CMEPTHIO HAC/1€101aTEJIA,
1 Ppacxoa0B HA OXPAaHy HACJECACTBA U YIIPABJICHUE UM

3a cueT HACJIEACTBA B NMpeAeIaX €ro CTOMMOCTH BO3MEIIAIOTCS:

1) H€O6XOI[I/IMI>IG pacxoabl, BbI3BAHHBIC HpeﬂCM€pTH0171 00JIE3HBIO HacjeaonaTeas,

2) pacxoibl Ha ero JOCTOMHbBIEC TOXOPOHBI, BKJIIOUasi HEOOXOAMMbIE PACXOJbl Ha OIUIATy MECTa MOrpeOeHMs;

3) pacxombpl Ha OXpaHy HAcJIeICTBA U YIIPABJICHUS UM,

4) pacxojbl, CBSI3aHHBIE C UCITOJTHEHHUEM 3aBellaHus.

TpeboBaHusg O BO3MEIICHUWU IIEPEUMCICHHBIX PACXOIOB MOIYT OBITh TPEOBSBICHBI K HaCJIeTHUKaM,
MPUHSBIINM HAcJlIeACTBO, a IO €ro MNPUHATUS — K HCIOJHUTENIO 3aBellaHWs WJIM K HacleICTBEHHOMY
HUMYIIECTBY.

Cnemyer oOpaTuTh BHUMaHWE Ha TO, YTO BCE STH PACXOOBl BO3MEIIAIOTCS N0 YIUIATHI JOJIOB KpEeAUTOpaM
HacJIeoJaTe s M B IpeeiaX CTOMMOCTH Nepenieaiiero K KaKIoMy U3 HACJeTHUKOB HACJIeICTBEHHOT0 MMYIIIECTBA.

YuuTeiBasz, 9TO pa3Mephl HACICICTBEHHOTO MMYIIECTBA HE BCETIA COOTBETCTBYIOT BEJIMYMHE HEOOXOTMMBIX
pacxomoB, 3aKOHOMATEIb YCTAHOBMJI YETKYIO OYEpeIHOCTh MX BO3MENIEHHS: B NEPBYI0 OdYepedb BO3MEIIAIOTCS
pacxobl, BEI3BAHHBIE 00JIC3HBIO M IIOXOPOHAMU HACJIEIOAATeNIsI, BO BTOPYIO — PAacXOIbl Ha OXpaHy HacJeACTBa U
yIpaBJeHME UM U B TPETbI0O — PACXOJbl, CBSI3aHHBIE C UCIIOJHEHMEM 3aBeliaHus (a03. 2 1. 2 c1. 1174 T'K).

I'K 3akpemisieT TpaBWIO, B CHJIy KOTOPOTO [JIST OCYIICCTBJICHWSI PACXOJOB HA JOCTOMHbIE TOXOPOHBI
HacJIeIomaTessi MOTYT OBITh MCITOJIb30BaHBI JTIOOBIC TPUHAMJICKABIINE €My ICHEXKHBIC CPEICTBA, B TOM UHCIIE
HaxoIsIIrecsd BO BKJIagaxX WM Ha cyeTaX B OaHKaX. baHKM, BO BKIamax WJIM Ha CUeTaXx KOTOPBIX HAXOMSITCS
IEeHEeXHBIC CpeICcTBa Haclemomaressi, O0sS3aHbl IO IIOCTAHOBJICHMIO HOTapuyca IIPpeIOCTaBUTh HUX JIUIIY,
YKa3aHHOMY B ITOCTaHOBJICHUM HOTapuyca, JJIsI OIUIATHl YKa3aHHBIX PACXOIIOB.

Tor HacjaemHUK, KOTOPOMY 3aBelllaHbl MEHEXHBIE CPeACTBA, BHECEHHbIC BO BKJIad WM HaxOMAIIMECsS Ha
JIIOOBIX NPYTMX cyeTax HacjegonaTesasi B OaHKaX, B TOM YMCJI€ B Cjydyae, KOrJa OHHM 3aBelllaHbl IyTeM
3aBellaTeIbHOIO PaCcIOPsSLKEHUs B 0aHKe, BIIpaBe B JI000E BpeMsI 10 UCTEUCHUS IIECTH MECSILIEB CO THS OTKPBITUS
HacJeICTBa TOJYYNTh M3 BKIIaJa WIM CO cUeTa HacjemomaTellss NeHEXHBIE CpelCcTBa, HEOOXOOMMEIC IUIST €TO
TIOXOPOH.

OmHako pa3Mep CPelICTB, BhIIaBacMbIX 0aHKOM Ha ITOXOPOHBI HACIEIHUKY WIN YKa3aHHOMY B IIOCTAHOBJICHUH
HOTapuyca JUILy, He MOXkKeT npeBbimath 200 MUHAMAJIBHBIX Pa3MePOB OILIATHI TPYIA, YCTAHOBJICHHBIX 3aKOHOM Ha
JIeHb oOpalleHUs 3a MOoJydeHUEeM 3TUX cpeAcTB (a03. 4 1. 3 ct. 1174 T'K).

[lepeuncieHHble paBUia MPUMEHSIIOTCS U K MHBIM KPEIUTHBIM OpPraHM3alMsIM, KOTOPBIM IMPEIOCTaBICHO
MPaBo MPHUBJIEKATh BO BKJIAABI WJIW Ha IPyTUe cUeTa IeHeXKHBIe CPeCTBa TpakaaH.

AononHutenbHas nuteparypa

AHTumoHoB B.C., NpaBe K.A. CoBeTCKOe HacneacTeeHHoe npaso. M., 1955.
FopaoH M.B. HacnepoBaHue no 3akoHy 1 rno 3aeelaHmio. M., 1967.

KommeHTapuii kK 4actu TpeTben paxpaHckoro kogekca Poccuiickoin ®@epepauun / [Mop pen. A.J1. Makosckoro, E.A.
CyxaHoBa. M., 2002.

KommeHTapuii k [paxpgaHckomMy kopekcy Poccuiickoin ®epepauumn, yactu TpeTbeit (noctateiiHbil) / OT1B. pea. H.MU.
MapsbnueBa, K.B. SipoweHko. M., 2004.



HukuTiok I1.C. HacnencteseHHoe NpaBo 1 HaceACTBeHHbIN npouecc. KnwuHes, 1973.

Cepebpoeckuii B.!. O4epkn COBETCKOro HacneacTBEHHOro npaea // N3bpaHHble Tpyabl No HAacneACTBEHHOMY U CTPAaxOBOMY
npasy (Cepus «Knaccmka pocCuUinckomn LMBUANCTUKN»). M., 1997.

Toncroii F0.K. KommeHTapuin k pasgeny «<HacnencteseHHoe npaBo» // KommeHTapuii k paxpaHckoMy kogekcy Poccuiickon
depepaumn. Hactb TpeTbs (NnoctatenHblin) / MNog pen. A.M. Cepreesa, F0.K. Toncroro. M., 2005.

3vignHoBa 3.b. HacnepoBaHue no 3akoHy 1 no 3aeeLaHuio. M., 1984.

1 3T0 NpaBuIO CNOXMIIOCH Ha YpoBHE cyaebHOM NpakTuku ewle B 60-e rr. npowusioro Beka. OHO 6b110 CHOPMYINPOBAHO, B HACTHOCTU, B
nn. «a» n. 7 MoctanosneHus MNneHyma BepxosHoro Cyna CCCP ot 1 nons 1966 r. «O cynebHon npakTrke No HacneacTBeHHbIM aenam» // C6.
nocTaHosneHui NneHymoB BepxoBHbix cyaos CCCP n PCPCP (Poccuiickort Pepepaunn). M., 1997.

I JleiicTBMSI, B KOTOPBIX SIBHO TMPOSIBJISIIOTCS ITPAaBOBbIE HAMEPEHMS JIMLIA, Ha3bIBAIOTCSI KOHKJIIOAEHTHBIMH.

I Cwm.: Toacmoi F0.K. KommeHnTapuit x pazneny V «HacnencrsenHoe mpaBo» // KomMmeHTapuii k ['paknanckomy konekcy Poccuiickoit
Denepannn (mocrateitHblit). YacTs Tpeths / [lon oo, pem. A.11. Cepeeesa. M., 2002. C. 115—116; Illusroxeocm O.10. KommeHTtapuii K cT. 1154
// KommeHnTapwii K yactu Tpetheii ['paxkaanckoro komekca Poccuiickoin @enepauuu / Iox pen. A.JI. Makoeckoeo, E.A. Cyxanosa. C. 216.

I HacnenctBeHHYI0 TpaHCMKccHIO (transmissio hereditatis) B KjlacCMUeCKyI0 310Xy MPETOP MPEAOCTaBIIsl B BUIE UCKIIOUEHUST HACIEIHUKY
JIMLIA, TTPU3BAHHOTO K HACJIEIOBAHUIO, KOTOPBII MO yBaXXMUTEJbHBIM MPUYMHAM MPOITYCTHJI agnitio bonorum possessionis. Tak Ha3bIBaJOCh
[IPaBO BOCXOMSIIINX U HUCXOIAIIMX POACTBEHHUKOB OOPATUTLCS B TEUEHHE OJHOIO Toa K IPETOPY € IMPOCHOOM O IperocTaBIeHny bonorum
possessionis, T.e. IpaBa CTaTh BJIAJelbLIEM HACJIENACTBA. B IMOCTKIACCMYECKUI TEPUOA MOOABMIMCH HOBBIE CIydad HACJIEACTBEHHOM
TpaHcMuccun. Hampumep, B mosb3y oTiia, peOEHOK KOTOPOrO OTKA3ajCsl OT HACIEACTBA, JOCTABILETOCS €My, WIM yMED J0 HOCTHKEHUS 7-
JIETHETO BO3pacTa, He YCIeB BCTYMUTh B HacenAcTBo. [loapo6Ho cM.: Bapmowek M. Yka3. cou. C. 314—315.

I CM.: Apowenko K.b. KommenTapuii K cT. 1156 // KomMmeHTapuii K yactu Tpetheii I'paxnanckoro komaekca Poccuiickoit Peneparuu /
Hon pen. A.JI. Makosckozo, E.A. Cyxanosa. C. 226.

I' B JlpeBHem Pume KapTuHa ObUla COBEpLIEHHO WHas. TaM TmoJiaraju, 4TO Ha HacJIe[IHUKA TEPEeXOAUT HMMYLLECTBEHHO-IPAaBOBas
JIMYHOCTb Hacsienonarens. B cuiy atoro u goiru, jiexasllive Ha Haclienonatesie, 1eJaluch COOCTBEHHBIMU J0JraMu HacieaHuka. Y orBevasn
OH 3a HUX HE TOJIbKO HACJIEACTBEHHBIM aKTMBOM, HO W BCEM CBOMM HuMyIecTBOM. [lonpobHee cM.: Xeocmose B.M. Yxa3. cou. C. 482—485.
YToObl 00JIETYNTh yUacTh HacieaHukKa, KOcTuHuaH naet emy B 531 T. cnienimanbHOe cpenctBo — beneficium inventarii (MHBeHTapu3aLust Wik
onuch HachencTsa). Ee cyTh 3akimiouanach B CJICAYIOIIEM: €CIM HACACIHUK B TEUEHHUE TPEX MECSILIEB CO IHSI OTKPBITUSI HACJICACTBA yCIeBal B
MPUCYTCTBUM HOTApUyca M TPeX CBUAETENIC COCTABUTh OMMUCH BCEI HACAENCTBEHHOM MacChl, TO OH OTBEYaJI 10 JI0JIraM HacJieoAaTe s JIUIIb B
Tpenenax OnMCcaHHOIO HACeICTBa.

2 CM.: Makoeckuii A.JI. KommeHTapuii K cT. 1175 // KomMeHTapuii K yactu TpeTheid I'paknanckoro konekca Poccuiickoit deneparmu /
[ox pen. A.JI. Makosckoeo, E.A. Cyxanosa. C. 277.

! Toacmoii FO.K. Ykas3. cou. C. 143.

I' B ciyyae criopa o MmoBOJy OTHECeHMsI KOHKPETHOTO MMYIIECTBA K MpeAMeTaM OObIYHOM JOMallHelr 00CTAHOBKM M 0OMXOja Clieayet
pyKoBozacTBoBaThcs ykazaHusiMu [loctanosneHus [1nenyma BepxosHoro Cyna PC®CP ot 23 anpens 1991 r. Ne 2 (B pex. ot 21 nexabps 1993
r.) «O HEKOTOPBIX BOIMPOCAX, BO3HUKAIOLIMX y CYIOB IO [ejaM O HacjleIO0BaHMU», COTJIACHO KOTOPHIM aHTUKBApHUAaT, a TAKXe MPEeIMEThI,
MIPE/ICTABIISIIOIINE XYJTOXKECTBEHHYIO, MCTOPUYECKYIO MJIM MHYIO LIEHHOCTb, HE MOTYT PacCMaTpUBAThCsS B KayeCTBE OOBIYHON JOMAallIHEl
00CTaHOBKM M 00MX0/1a HE3aBUCUMO OT MX LIEJIEBOTO HA3HAUEHUSI.

I Tlonpo6Hee cM.: Epumos A.®D. KommenTapumii kK ct. 1170 TK // KommeHTapuii K I'paxknaHckomy konekcy Poccuiickoit denepanuu /
Mon pen. A.JI. Makoeckoeo, E.A. Cyxanosa. C. 257.
2 CM.: Toacmoii 10.K. Yka3s. cou. C. 142.

1 31eCh yMECTHO BCIIOMHUTB, UTO TMPEACTaBICHUE 00 3TUX OTHOUICHHUSX KakK 00 005A3aTebCTBEHHbIX C(DOPMUPOBATIOCH €LIe B PUMCKOM
npage. [lepBoHAYaIbHO PUMJISIHE MCIIOJIB3YIOT YEThipe BUAA JieraToB: 1) sierat nocpeactBoM BuHaukauuu (legatum por vindicacionem); 2)
Jlerat nocpeiactBoM mnpucyxiaeHus: (legatum per damnationem); 3) sierar mocpenctBoM nosBosieHust (legatum sinendi modo) u 4) serar
MocpeACTBOM IpearnoutreHus (legatum per praeceptionem).

IMepBast 1 yeTBepTasi OPMbI UMEJIM BEIIHOE NeWCTBUE, TTPUBOJISI K MPUOOPETEHMIO TTpaBa COOCTBEHHOCTH WJIM JAPYTOTO BEIHOTO IMpaBa
JieratapueM, KOTOpPbIi MMeJ BO3MOXHOCTh OCYILECTBUTh BUHAMKALIMIO. BTopas M TpeThsi (hOpMBbI BJIEKJIM 3a COOO 00g3aTeIbCTBEHHOE
OTHOLIEHHE: B TAKOM CJIy4yae JieraTapvii MOT MCIIOJb30BaTh TOJBKO JIMUHBINA UCK (actio in personam) Ijisi UCTIOJHEHMS Jierata HacJeIHUKOM.
TIpudem hopMoii, KOTOpast Yallle BCETo Urpaa CIIaCUTeIbHYIO POJIb IIPY HAJTMYUK HETOYHOCTEN B 3aBeIaHNH, ObUTa BCeoObeMIIIomas hopMa
JIeraTa roCpeACTBOM IPUCYKIEHUS.

W, HakoHell, CJIMSIHUE YEThIPEX BUIOB JIEraToB ObLI0 MpoBeaeHO KOCTMHMAHOM, KOTOPbI KOHCTUTYLIMEN, U3MaHHOM B 529 I., yCTaHOBWUII,
YTO BCE JIeraThl B IPUHIIMIIC NMEIOT 00s13aTeIbcTBeHHOE AeiicTBue. [1oapoGHee o npupoe Jerata cM.: [loxposckuii U.A. Yka3s. cou. C. 410—411;
Jlicennapo @Opanuosu. Ykas. cou. C. 248—250.

2 CMm.: Toacmou FO.K. Yxa3. cou. C. 131—-132; Hpowenko K.b. KommenTapuii X ct. 1160 // KommeHTapumii k ['paknaHcKoMy KOIEKCY
Poccuiickoii @eneparviu, 4acTv TpeThel (mocrateiinbiit) / OTB. pen. H.H. Mapvuuesa, K. b. Sdpowenko. C. 183—184.




Pasnen VI. UckmounTesibHbIe MpaBa
(«MHTEJIEKTYaIbHAS COOCTBEHHOCTD>)

I'maBa 29. O6ume noyioxkeHns: 00 HCKIIOYNTEIHHBIX MPaBax

§ 1. I'paxxnaHcKO-NpaBoOBOE PeryIMpOBAHNE OTHOIIEHHIA,
CBSI3AHHDBIX C MHTEJUIEKTYAJIbHOI 1eSATETbHOCTDIO,
ee pe3yJbTaTaMu, CPeJCTBAMH MHANBUIYAIN3AIHA TOBAPOB
U UX MPOU3BOAUTENIEH

1. Poub MHTE/UIEKTYAJIbHOI COOCTBEHHOCTH U HOY-Xay

Ilepron ormophbl 5KOHOMUKM Poccrit Ha CBIpbeBBIE PECYPCHI CMEHSIETCS 3TallOM ¢¢ OpUEHTAILMM Ha PECYPCHI
WHTEJUIEKTYaJdbHbIe. Pe3Ko Bo3pacTraeT MHTepeC K WHMOPMATH3AIMKA BCEX CTOPOH OOIICCTBEHHOW XWM3HWU,
OTKPBITOMY 00pa30BaHUIO, MOTCHIMAJIy BCEMUPHOIl KOMIIBIOTEpHOU cetwm WMHTEpHET, KOMMEpLHATN3aIllun
MHTEJUIEKTYaIbHOI COOCTBEHHOCTH M HOY-Xay. AKTUBHO IMCKYTUPYIOTCS MPOOJIEMbI UCIIOIb30BAHMS CUCTEMbI
MHTEJUIEKTYaIbHOI COOCTBEHHOCTU JIsI IIPAaBOBOIl OXpaHbl T€HETUYECKUX PECYPCOB, TPAAULIMOHHBIX 3HAHMI U
HapOIHOro TBOPYECTRA.

K ycunmeHMI0 0XpaHbl 1 KOMMEPUYECKOTO MCITOJIb30BaHMSI OOBEKTOB ITATEHTHBIX, aBTOPCKUX, CMEXKHEBIX TIPaB,
TOBapHBIX 0003HAYEHUI 1 HOY-Xay MTOATATKMUBAET TaKKe cTpeMiieHrne Poccun BeTynuTh Bo BceMupHyr0 TOproByio
opraamzannio (WTO) u B CornaireHrue 0 TOPTOBBIX aclleKTax MpaB MHTEIUIEKTYaIbHOM coocTBeHHOCTH — TRIPS
(Agreement on Trade-Related Aspects of Intellectual Property Rights). HemanoBaxHbr m mpo0ieMBl OOPHOBI ¢
MUPATCTBOM, HEAOOPOCOBECTHOM KOHKYPEHILME B chepe MHTEIEKTyaaIbHOI COOCTBEHHOCTH, B TOM YHCJE C
HeI00POCOBECTHBIM MCIIOIb30BaHKEM JOMEHHBIX MMeH B MHTepHeTe. M3/105KeHHBIM OIpeaeIsieTCsl aKTyalbHOCTh
Y MpaKTU4ecKasl BaXXHOCTh M3yYeHHUs MPO0JIeM MHTEJUIEKTYaJbHOIW COOCTBEHHOCTH W HOY-Xay, UX 3BOJIIOLIMU B
pa3HbIe BpeMeHa B CTpaHe U 3a IPaHUIIEH.

2. WneanbHas mpupoaa pe3yibTATOB HHTELIEKTYANbHO# AeITebHOCTH

Hapsinmy ¢ BelmiHbIM IIpaBOM KaK OJHMM U3 BHWAOB aOCOJIOTHBIX IIpaB, OIOCPEAYIOIIMX CTaTUKY
AMYIIECTBEHHBIX OTHOIICHWI IO TOBOAY BeIlleii, BaXXKHOE 3HAUCHUE MMECT APYroil BHA a0OCOMIOTHBIX NMpaB —
MCKJIIOYNTEJIbHbIE MpPaBa HA HAeaJibHble pPe3yJibTATbl MHTEIEKTYAJbHOW JesTeJIJbHOCTH W NPUPABHEHHbIE K HUM
CPeACTBA MHAMBHAYAIH3AIMMH IOPHINYCCKMX JIMII, MPOXYKIIMU, paboT W YCIyr. DTU BUABI aOCONIOTHEBIX IIpaB
CYIIIECTBEHHO Pa3/IMYaroTCsl KaK 10 CBOMM OOBEKTaM, TaK M 10 (hopMaM IesTeIbHOCTH, B paMKaxX KOTOPOl OHU
CO31AI0TCA.

B omimume oT u3MUecKoro Tpyda, HUTOIOM KOTOPOro OOBIYHO CAyXaT BeIlld, WHTE/UIEKTyaJbHOM
JIeSITeIbHOCTBIO SIBJISIETCSI YMCTBEHHBIN (MBICIMTEIbHBINA, OTyXOBHBINA, TBOPUECKUiI) Tpyd 4ejaoBeKa B 00JacTu
HaykKM, TEXHUKU, B TOM UMCJIE TE€HHOH MHXEHEpUU M MMUKPOOMOJOTUHM, JIUTEpaTypbl, MUCKyCCTBa U
XYIOXECTBEHHOTO KOHCTpYMpOBaHUsl (nu3aiiHa). Pe3yibTaToM MHTENIEKTYyaIbHOU MAESTeIbHOCTU SIBJISETCS
BBIpaXKCHHBIN B 00BEKTUBHOM (popMe ee TTPOIYKT, MMEHYEMBI B 3aBUCHUMOCTH OT €T0 XapaKTepa IMpON3BeIeHUEM
HayKM, IUTEPaATypbl, MCKYCCTBA, M300PETEHUEM WJIM MPOMBILLICHHBIM 00pa3ioM. KaxmoMy U3 3TUX pe3yibTaToOB
MPUCYIIA CBOU OCOOBIE YCIOBHUS UX OXPAaHOCIIOCOOHOCTH U MCIIOJIb30BaHUSI, a TaKXKe OCYIIECTBICHUS U 3alIUThI
MpaB KX aBTOpoB. OQHAKO BCE OHU 00J1aIaI0T PSIIOM OOIIMX ITPU3HAKOB.

e Bo-nepBbix, pe3yabTaThl MHTEJUIEKTYaIbHON NESTENbHOCTH, B OTJINYME OT OOBEKTOB BEIIHBIX MPAB, UMEIOT UIEATbHYIO
npupony. [lpousBeneHus HaykKu U TEXHUKU — 3TO OIPEACICHHBbIC CHCTEMbl HAYYHbIX M TEXHHYECKUX MOHATHA WM
Karteropmii. JlutepaTypHble W XyHOXECTBEHHBIE IPOM3BENCHUS TIPENCTABISIIOT COOOW CHCTEMY JIMTEPATYPHBIX JHOO
XYI0KEeCTBEHHbIX 00pa30B. YKa3aHHBIC KaTeropud M oOpa3bl 00O3HAYAIOTCS (BBIPAXAIOTCS BOBHE) OYKBEHHBIMH,
LUMGOPOBBIMU U HHBIMU 3HAKaMU, CHUMBOJIAMM, W300pa3UTEIbHBIMU WM 3BYKOBBIMU CPEACTBAMU U 3a4aCTYIO
CYILIECTBYIOT Ha OMNpE/IEIEHHBIX MaTepUAIbHBIX HOCUTENSIX (OyMare, IJIEHKE, KaMHe, XOJICTe, TUCKeTe U T.1.). OnHaKo
OT 3TOT0 CaMM OHM HE TNEepecTaloT ObITh UAeANbHBIMU OO0BeKTaMU. Kak BcsikMe HeMaTepualbHble OOBEKTBHI, HE
HMMeIoLMe HAaTypaIbHOU (DOPMBI, Pe3yIbTaThl MHTEJUIEKTYaTbHOM AESITETbHOCTY He MOJABEeP:KeHbl H3HOCY, AaMOPTU3ALIMH.
OHHU MOTYT ycTapeBaTh JIUILb MOPAJIBHO.

e Bo-BTOpBIX, TPaBO HE MOXKET MPSIMO BO3/IEICTBOBATh Ha MBICTUTEIbHBIE MPOLIECCHI, TPOTEKAIOLIKE B TOJJTOBHOM MO3Te



YeJI0BCKa. l'[poueccm MBICJIUTEJILHON JIeITeJIbHOCTA OCTalOTCsl 3a npeaciaMm ,Z[eﬁCTBV[H IIPpaBOBLIX HOPM. Tem He
MCHEC, HC UMECA BOSMOXHOCTU HEIMOCPEACTBECHHO BJIMATDL Ha CO30aHUE PE3YJILTAaTOB I/IHTCJ'[J'ICKTyaJ'H)HOIL/'I JEATCIIBHOCTH,
MPaBO B COCTOSIHUM TO3UTUBHO BO3IEHCTBOBAaTh HA 3TOT MPOLECC IYTEM BbIPAGOTKHU NMPABOBbIX ()OPM OpraHM3aMM
HAYYHO-TEXHHYECKO M MHOIl TBOPYECKOH JeATeJbHOCTH U 3aKpeIUleHUs B NeMUHUTUBHBIX HOPMax yCJIOBMii
OXPAHOCIIOCOOHOCTH €€ PE3YJIbTaTOB.

Hapsiomy ¢ mpoaykToM 4eaoBe4eCKOro MHTeNIeKTa HMCKIIOUUTEIbHOE IPaBO MOXET OBITh YCTAaHOBJICHO Ha
CPEACTBO MHIMBUAYAJIM3ANMN HOPUIAMYECKOTO JIMNA, a TAKKE MHIAUBMIAYAIM3ALUUH BbINOJHAEMbIX PadOT WM YCJIYT.
HMwmerorca B BUIy (pMpMeHHbIE HAUMEHOBAaHUS, TOBapHbIE 3HAKU, 3HAKW OOCIY>KMBAaHUSI 1 HAUMEHOBAHUSI MECT
MPOUCXOXIEHUSI TOBAapOB, MCIIOJb3yeMble YYACTHMKAMU TPaKIaHCKOTO 000OpoTa B LIENSIX TMepCOHUPUKALIUU
(oeHTH(UKAIINT) KaK CAMHUX Ce0sI, TaK ¥ CBOEi IPOIYKLINHU, PabOT MJIN YCIIYT.

CpencTBa MHAMBUIYAIN3aLMM KaK TAKOBBIE TaKXKe SIBIISIIOTCS TIOAOM YbEi-TO YMCTBEHHOM NESITCIIBHOCTH.
OmHako WX INIaBHAs IIEHHOCTb, B OTJIMYME, CKaxeM, OT IIPOMU3BENCHHWII HAyKW, JINTepaTypbl M HCKYCCTBa,
3aKJII0YeHa HE B HMX CaMMX, a B CONEHCTBUM C MX NMOMOIIbI0 CO3IAHUIO 370POBOI KOHKYPEHTHOW Cpeabl ITyTeM
pa3uueHUsl KaKk OTAEJbHbIX MpeANIpUHUMATEe, TaK U U3TOTOBSIEMOI MU MPOAYKIIMU, BHITIOIHSIEMBIX PadOT
WJIM OKa3biBaeMbIX yciyr. KpoMme Toro, MCKIOUMTENbHOE MPaBO Ha CPeACTBa MHAWBUIYATU3ALMU 3aKperuisieTcs
He 3a UX pa3paboTuynKaMM (HarpuMmep, XyIoXKHUKaMI), a 3a JIMLIAMU, 3aPETUCTPHUPOBABILIMMU UX HA CBOE UMSI.

HMneanpHas mpupoma pe3yabTaTOB MHTE/UICKTYAJIPHON MESITeIbHOCTA OTHIONb HE CBHUACTENIBCTBYET O €¢
MaJIO3HAYMTEILHOCTH WJIM OTOPBAHHOCTH OT ITPOM3BOACTBA HEOOXOMMMEBIX JIIOASM BEIlei M MHBIX LIEHHOCTEH
yesnoBeueckoro obiectBa. Hayka v TexHMKa MO3BOJISIOT UCIIOAb30BaTh 0OraTCcTBa M CWIIBI IIPUPOIBI B MHTEpecax
yesjoBeka. Jluteparypa, UCKYCCTBO, AU3aliH MIpaloT OOJIbIIYIO pojib B (DOPMUPOBAHUM €r0 AYXOBHOrO MUpa U
5CTETUYECKOTO YPOBHSI.

B ycioBusiX pblHKA CBOEBPEMEHHOE M IIMPOKOE MCHOJb30BaHUE pPE3yJbTaTOB YMCTBEHHOTO Tpyaa
CIIOCOOCTBYET  TOBHIIMICHWIO  3(PGEKTUBHOCTH  IPEAIIPUHUMATEIBLCKON  HOESITETBHOCTH, KadecTBa W
KOHKYPEHTOCITIOCOOHOCTH TOBApOB, pabor u ycuyr'. McKiounTenbHbIE TIpaBa, MPeXIe BCEro Ha M300peTeHUs,
MOJIE3HbIE MOJIEIHU, IPOMBILIJIEHHbIE 00pa3iibl, TOBAPHBIC 3HAKU U APYTHE BUIbl 0003HAYEHU I TOBAPOB, SIBJISIOTCS
BaXKHOU COCTABHOM YaCTbl0 HeMATePHAIbHBIX AKTHBOB NpennpusTuii. Hapsay ¢ ApyrumMu LieHHOCTSIMM 3TH MpaBa
MOTYT MHBECTUPOBATHCS B MPEIANPUHUMATEIBbCKYIO U ApYrue BUABI JeSITeIbHOCTU. MIMylllecCTBeHHbIE MpaBa Ha
pe3yIbTaThl MHTEJUICKTYATbHOU IeSITeIBHOCTH MOTYT TaKKe CIYXKUTh BKJIAAOM B MMYIIECTBO XO3SIMCTBEHHOTO
TOBapullecTBa Wiu obuiecTsa (Ir. 6 ct. 66 I'K).

B 1ensax co3maHus GIaronpusITHBIX YCIOBUM UISI HapalllMBaHUS MHTEJUICKTYaJIbHOTO IMOTEHIIMAIA OOIeCTBa
Konctutyiust P® rapaHTupyeT KaXaoMy CBOOOIY TUTEPATypHOIO, XYI0XKECTBEHHOT0, HAYYHOT0, TEXHUYECKOTO U
JIpyTUX BUIOB TBOpUecTBa (4. 1 cT. 44). IToCKOJIBbKY IMPaBOBOM peXUM OTAEIbHBIX PE3YJIbTaTOB YMCTBEHHOI'O TpyJa
HUKAaK HE 3aBUCUT OT HalUOHAJbHO-TEPPUTOPUATIBHBIX OCOOEHHOCTEl, <«IIpaBOBOE peryJupoBaHue
WHTEJUIEKTYaTbHOM COOCTBEHHOCTH» OTHECEHO K BeaeHMio Poccuiickoit Memepanmm (1. «o» c1. 71 KoHctuTymm
PD).

3. (DyHK].ll/Il/I TPAKAAHCKOro nmpasa 1no oxpaHe M HICnoJjJb30BaHUIO Pe3yJIbTaTOB l/IHTeJ]JIEKTyaJILHOﬁ JAeATCJIbHOCTH
N MPUPABHECHHBIX K HUM CPeACTB HHANBUAYATU3AIIUH

HauGonee Ba’XXHYIO pOJIb B CO3JaHUU YCHOBI/Iﬁ JJIA OXpaHbl U MCITIOJIb30BaHMA NOCTVDKEHUI 4eJI0OBEYECKOTO
pasyma urpact rpaXxaaHCKo€ IIpaBo. M xots oHO Takke He MOXKET HEMOCPEACTBEHHO PETYyJIMPOBATH IMPOLIECCHI
YMCTBEHHOW ESATEJIbHOCTUA, OHO B CWJIaX OKAa3bIBATh ITO3UTUBHOE OPraHU3YIOIIECE BO3NCHCTBME HA OTHOLIEHUS T10
OXpaHE Y MPAKTUYECKOMY MPUMEHEHUIO PE3YJIBTATOB 3TOM JESITEIbHOCTH.

HMckimounTebHbIe MpaBa KakK MoI0TPpacib IPaXkIaHCKOro MpaBa TPaAULIMOHHO BBITIOJHSIOT (DYHKIIMM:

1) mpu3HAHWS aBTOPCTBA HA CO3MaHHBIE PE3YJIbTaThl YMCTBEHHOTO TPY/a;

2) yCTaHOBJIEHUS PEXVMa UX UCIIOIb30BAHUS;

3) HazeneHus UX aBTOPOB, paboTonaresieil aBTOPOB M APYTUX JIMLL, TPUOOPETAIOUINX UCKIIOUUTENIbHBIE MTPaBa Mo 3aKOHY
WJIU JOTOBOPY, TUYHBIMU U UMYILECTBEHHBIMU MTPaBaMu;

4) 3alMTHl JAHHBIX MPaB.

B 3aBucuMOCTM OT XapakTepa pe3yJibTaTa MpU3HAHKE aBTOPCTBA HE 3aBUCUT (MIPOU3BEACHUSI JIMTEPATYpHI,
HayKU, UCKYCCTBa) JTUOO 3aBUCUT OT perucTpanyu pe3yabraTta (M1300peTeHUsI, MOJe3HbIe MOJEIU, TIPOMBIIIJICHHBIC
00pasLbl).

HMckiounTebHbIe TIpaBa yCTAaHABAMBAIOT PeKUM MCHOJIb30BAHMS PE3YJIbTaTa MHTEJIEKTYyaJIbHOrO Tpyaa, T.e.
OIIPEIEIISIOT, KTO BIIpaBe W KTO He BIIpaBe IPUMEHSTh NHaHHBIA pe3ybTar'. B paMKax MCKIIIOYMTEIbHBIX IIPaB
OCYHICCTBJIACTCA TAaKXKEC HaACJICHUE aBTOPOB HpOI/ISBCZ[CHI/Iﬁ HayKHu, JUTECpaTypbl, UCKYCCTBA, H306peTaTeJ’[eﬁ n
Z[H3aP'IH€pOB, nux paGOTO,Z[aTGJICfI 1 UHbIX JUL JUYHBIMU HCUMYIICCTBECHHBIMU WM UMYIICCTBCHHBIMU IIpaBaMu,



YCTaHABJIMBAIOTCS CTIOCOOBI 1 (DOPMBI 3aAIUTHI ATUX TTPaB.

XoTs pa3padboTka GUpMEHHOTO HaMEHOBAaHMSI, TOBAPHOTO 3HaKa WJIX APYTOTro CPeACTBAa WHANBUIYATA3ALNT
TaKKe TpeOyeT OT MX cOo3maTejici OIpeAesICHHBIX TBOPYECKMX YCUJINM, OOBbEOWHEHME 3TUX WHTEIICKTYaIbHBIX
MPOIYKTOB «IIOJ, OJHOI KpHIlIeil» MHTEIICKTyaJIbHON COOCTBEHHOCTH C IIPOM3BEIECHMSIMM HAyKH, TEXHUKU,
JINTEPaTyphl U UCKYCCTBA OOYCJIOBJEHO MPEXIe BCEro OOIIHOCThIO MX IPAaBOBOIo pexuma. M Ha Te u Ha apyrue
JIOCTVDKEHUST YyCTaHABJIMBAETCSI a0COJIIOTHOE MPABO B (DOpME HCKIIIOYHTEILHOTO NPaBa.

Bmecte ¢ Tem obnagaTeny qJaHHOTO MpaBa B TOM M IPYTOM CJIyvae CYIIECTBEHHO pa3inyarorcs. B oriamuue ot
HAYIHO-TEXHUYCCKUX U JIMTEPATYPHO-XYIOXKECTBEHHBIX IIPOU3BEIACHUM, MCKIIOUMTEILHOE IIPaBO Ha KOTOPBIE
MOXET B TEpBYI0 o4epedb MPUHAMIEXATh UX aBTOpPaM, aHAJOTUYHOE TIPABO HAa CPEACTBO WHIWBUIYaTU3AIUU
MIPUHAUICXXUT HE pa3paboTYMKy (XymOXHUKY, TpaduKy) WU ero paboTomaTeslio, a TOMY, KTO 3TO CPEICTBO B
YCTAaHOBJICHHOM 3aKOHOM MOPSIAKE 3aperMCTpUpoBal Ha cBoe uMs. BenenactBue sToro mo 3akony (ct. 138 T'K)
HUCKJIIOYUTEIbHOE MpaBo  (MHTEJUIEKTyaJlbHash COOCTBEHHOCTb)  YCTaHABIMBAeTCS HE Ha  CpEACTBa
WHIMBUAYaIU3allM1d KaK TaKOBbIE, a HA T€ U3 HUX, KOTOPbIC MO CBOEMY IPABOBOMY PEKHMY NMPHPABHEHbI K TAKUM
pe3yabTaTaM WHTEJJIEKTyalbHON AESITeIbHOCTH, KaK IPOM3BENeHMS] HAyKM, JIMTEepaTypbl, MCKYCCTBa WJIH
U300peTeHUsI.

4. OrtpaxeHue B 00IIMX HOPMAX IPAKIAHCKOTO MPaBa 0COOEHHOCTEN HHTEIUIEKTYAIbHOI 1eITeTbHOCTH U €€
pe3yJIbTaToB

CylecTBeHHBIC Pa3Indrs MeXOy (PU3NUEeCKUM W YMCTBEHHBIM TPYIOM, CO3MAIOIIMMMN OOBEKTHI BEITHBIX U
HUCKIIOUMTEJbHBIX TIpaB, HE MEIIA0T perlaMEHTAllMd MHOTHMX MX CTOPOH OIHMMHM WU TeMU X€ HOpMaMM
rpaxaaHckoro mpasa. MiMeloTcst B BUAy 0O0IIMe HOPMBI O CYObeKTax M OO0BbeKTaX I'paXHaHCKUX MpaB, CAEIKaXx,
HUCKOBOM JAaBHOCTHU, OOLIME TOJoXeHUsl o0 obOsi3atenbcTBax. Ilucarenb, XymoXXHMK, M300peTaresib — 3TO He
TOJIbKO aBTOpP TBOPYECKOTO MPOM3BENCHUSI, HO M TIPEXIe BCEro (pmamueckoe JIMIO, T.e. CYyObEKT TpakIaHCKOTO
TpaBa, 4eil MpaBOBOI CTaTyC XapaKTepHU3yeTCsl TPABOCTIOCOOHOCTBHIO, IEECTTOCOOHOCTHIO M MECTOM KUTEIhCTBA.

C Ipyroiif CTOpOHHI, TpaXkIaHWH, KOTOPKI, BO3MOXHO, HUKOTAA B 3KU3HU HE HAITUIIET HA OMHOM KapTUHEI, He
CHUMeT (bMJIBM M HE cO37acT CUMMGbOHMIO, TTOTCHIIMAIBLHO BIIpaBe (WISl pean3allii CBOETr0 KOHCTUTYLIMOHHOTO
MpaBa Ha cBOOOIY TBOPYECTBA) MMETh MpaBa aBTOpa J1000ro TBOPUYECKOTro Mpou3BeacHUs. B 1ensax 6osee mojHoi
perjlaMeHTallMd OCOOCHHOCTE pe3yJbTaTOB WHTEJJICKTYaIbHOM OEsITeIbHOCTH, a TakKKe 00Jiee YEeTKOro
pa3TpaHNYEHNST OOBEKTOB WCKITIOUMTEIBHEIX W BEIIHBIX IMpaB B OOIIMX HOpMaxX TpakZaHCKOro IpaBa
YCTAHABJIMBAIOTCSl TIpaBUja O BO3HUKHOBEHMM U OCYIIECTBIEHMM HE TOJbKO BEIIHBIX IIpaB, HO WU
HUCKIIOUUTENbHBIX TIpaB Ha pe3ybTaThl MHTEJIEKTyalbHOU AestenbHOCTH (M. 1 cT.2 TI'K), 0 BOBHUKHOBEHMUU
TPAXOAHCKUX TPaB U OOSI3aHHOCTEN B PE3YJIbTATE€ CO3AAHUSI MPOU3BEACHUN HAyKU, JUTEPATypbl, UCKYCCTBA,
“300peTeHUIt U UHBIX PE3yNbTaTOB MHTEUIEKTyalbHOU AesitenbHocTy (. 5 m. 1 ct. 8 I'K), o mpaBe rpaxnax
HMMETh TIpaBa aBTOPOB TAKMX Pe3yJIbTaTOB KaK 3JEMEHTE colepXaHus Ux mpaBocrnocodbHoctu (c1. 18 I'K), o mpase
HECOBEPIIEHHOJIETHUX B Bo3pacte oT 14 mo 18 jeT caMocTrosiTebHO, 6€3 corjlacusl 3aKOHHBIX INpeACcTaBUTENEH,
OCYILECTBIIATH MpaBa aBTOpa Ha MOA0OHbIe pe3yabTathl (1. 2 1. 2 ¢T. 26 I'K).

B o6mux Hopmax apyrux (momumo I'K) 3aKOHOB M MHBIX MPAaBOBBIX AKTOB OTPAXXKalOTCSI OCOOEHHOCTH
CO3MaHUs IOPUOWYECKUX JIMI, 3aHUMAIOIIUXCS HAyIYHO-UCCICHOBATEIbCKOM M  OIMBITHO-KOHCTPYKTOPCKOM
JeSITeIBHOCTBIO, TEaTpOB, CTyOWil, (DOPMHPOBAHMS HX OOOCOOJIEHHOIO WMMYIIECTBA, HUX PEOPraHM3aluMd U
JIMKBUOALMU. B HEKOTOPBIX clydasx B IEMsIX 0oJjiee YEeTKOIO pa3rpaHMYCHUS BEITHBIX U MCKIIOUYUTEIBHBIX IIPaB
3aKOH MPSIMO IMOJYEPKMBAET, YTO, K MpUMEPYy, aBTOPCKOE IpaBO Ha IPOM3BEACHME HE CBSI3aHO C IIPaBOM
COOCTBEHHOCTM Ha MaTepUalibHBIII OOBEKT, B KOTOPOM TIpOM3BelNcHWE BHIpaxXeHo. Ilepemada TipaBa
COOCTBEHHOCTHM Ha MaTepHaJIbHBI OOBEKT WIIM TIpaBa BJIaJeHWS MaTepUallbHBIM OOBEKTOM caMa Io cebe 1o
o0meMy TIpaBUIYy He BJIEUET Tepedadr KaKUX-JIM00 aBTOPCKMX IIpaB Ha IPOU3BeINcHHE, BHIPAXXEHHOE B 3TOM
o006bekTe (1. 5 cT. 6 3akoHa P® «O6 aBTOPCKOM IIpaBe 1 CMEXHbIX IIpaBax» — CM. Jajiee).

K obGs3aTenbcTBaM B 00J1aCTH MHTEUIEKTYAJIBHOIM AESITEILHOCTA B ITOJTHOM MEpe OTHOCSTCS MHOTHE OOIIre
HOpPMBI 00sI3aT€bCTBEHHOIO IIpaBa: O CTOPOHAX B 00S3aTeIbCTBAX, WX BMIAX, MCIOJIHEHHMU M CIIOCO0ax
o0ecrieyeHusT MCITOJTHEeHMSI, OTBETCTBEHHOCTHU 3a MX HapyllleHUEe U MpeKpalleHun 00s3aTeabCTB. B To ke BpeMs B
3aKOHONATEJbCTBE C YYETOM CIEeLUM(MUKUA HWHTEJICKTYaIbHOM HEesATeIbHOCTH, CO3MaHus, TMepeaayd U
HCIIOTb30BaHUS €€ PE3YJIBTaTOB, PETIAMECHTHPYIOTCSI OCOOCHHOCTH aBTOPCKUX, ITATEHTHO-JTUIICH3UOHHEBIX 1 TOMY
MTOIOOHBIX JOTOBOPOB!.

§ 2. UckmounTeIbHbIE IPaBa



KAaK MHTC/VICKTYaJIbHAA COOCTBEHHOCTD

1. CheupajnbHbie HUHCTUTYTBI I'PAKITAHCKOrO 1npasa,
onocpeaymume HHTEJUICKTYAJIbHYIO J€ATC/IbHOCTD U €€ Pe3y/IbTaThl

OueBHIHASA HEOOCTATOYHOCTH OOIIMX HOPM TPaXkIaHCKOTO IIpaBa, a TakKKe HEIPUEMJIEMOCTh HOPM BEIITHOTO
MpaBa Uil perIaMeHTaIlMX OTHOIIECHUI IO TOBOAY MACAIbHBIX PE3yIbTaTOB MHTEUICKTYaJbHOU IEATEIbHOCTH
00ycIoBUIM (hopMUpOBaHUE Psifia CIIelIMaIbHbIX MHCTUTYTOB, OMIOCPEIYIONIMX JaHHYIO AeSTeIbHOCTD. [ JTaBHBIMU
U3 HUX SBJISIOTCS aBTOPCKOe MpaBO, CMEXKHbIE MpaBa, MATEHTHOe MPaBO, MpaBa HA ()MPMEHHble HAMMEHOBAHMS,
TOBaPHbIE 3HAKHU U IPYTHE CPEACTBA MHIVBUAYAIN3alH IOPUINIECKOTO JIUIA, TPOLYKIINN, pabOT U YCIIyT.

OCHOBHBIE HOPMBI 3THX HWHCTUTYTOB cocpemoTodeHbl B I['K, cremmanbHBIX TpaXgaHCKMX 3aKOHAX U
MEXIYHApOTHBIX KOHBEHIIUSIX ¢ yuacteM Poccuiickoit @enepanuu. OTmelbHBIC MPEAITMCAaHUS 00 aBTOPCKUX,
MMAaTeHTHBIX M TOMY IIOZOOHBIX IIpaBaX BXOMSIT B COCTaB KOMILICKCHBIX 3aKOHOB M WMHBIX IIPABOBBIX AaKTOB,
BKJIIOYAIOIIMX HEKOTOPhle HOPMbI KOHCTUTYLIMOHHOTO, agMUHUCTPAaTHBHOIO, (DUHAHCOBOIO, TPYIOBOTIO,
MPOLIECCYATbHOTO M JaXke YTOJIOBHOIO IpaBa. Te M3 4uciaa NaHHBIX MPEANMCaHUil, KOTOPbIE PEryJIUpPYIOT
WMYIIECTBEHHbIE 1 JMYHbIE HEUMYIIECTBEHHbIE OTHOILIEHUS METOMOM IOPUIAMYECKOTO0 PaBEeHCTBAa YYAaCTHUKOB,
BXOJISIT B COCTaB aBTOPCKOTO, MATEHTHOTO X TOMY ITOJOOHOTO MpaBa KaK MHCTUTYTOB IPakIaHCKOTO IpaBa.

ABTOpCKIE, CMEXHBIC, TTATCHTHbIE W TOMY IIOIOOHEBIC IIpaBa, OYIydM WMCKIIIOUMTEIBHBIMUA aOCOIIOTHBEIMH
IIpaBaMM, OOCCITIEUYMBAIOT MX O0JIAmaTe/IsIM JerajbHyl0 MOHONOJMI0O HA COBEpPIICHME Pa3IWYHBIX AEHCTBHI (10
HCIIOJIb30BAHUIO PE3YJIbTaTOB MX TBOPYECTBA M PACIOPSIKEHHUIO MMU) C OJHOBPEMEHHBIM 3allpelllcHHMEeM BCEM
JIPYTUM JIMIIaM COBEpIaTh yKa3aHHbIe AeiicTBUS. McKitounTeabHbIe TpaBa cOpMUPOBAIUCH BO MHOTHUX CTpaHaX
HECKOJIbKO BEKOB Hasal KaK peaklys IpaBa Ha MaccoBO€ IMPUMEHEHUE TOBapHO-IEHEXHON (opMbl B chepe
WHTEJUIEKTYaJIbHOU AESITEIbHOCTY M BO3ME3THOM Nepeady MpaB Ha UCTIOJIb30BaHUE €€ Pe3yIbTaToB.

2. B3aumocBsA3b ceNUANBHBIX MHCTHTYTOB IPaKIaHCKOTO NMPaBa, ONOCPEAYIONIMX HHTEIEKTYANbHYIO 1esITeIbHOCTh
U ee pe3yJIbTaThl

MHOTOJIETHSISI UCTOPUST Pa3BUTHSI aBTOPCKOTO, MTATEHTHOTO U TOMY TTOMOOHOTO MpaBa 3HAET HEMAJIO TTOTBITOK
KOHCcoMMaanuu (TIpeuMyIIeCTBEHHO B JOKTPUHE) Pa3IMYHBIX BUJOB UCKITIOUMTENbHBIX MpaB. HemarepuanbHas
nprpoaa oObEKTOB 3TUX TMPaB, TBOPUECKUI XapaKTep TPyHda MO WX CO3[AaHUI0, UCKITIOYUTETbHOCTh aOCOMIOTHBIX
MpaB U CXOICTBO B Mpoleaype O(GOpMICHUS HEKOTOPhIX M3 HMUX TMOPOAWIM ellle B caMoM Hayaime XX B.
CTpeMJICHUE CO3IaTh KaK eIMHBI MHCTUTYT «MCKIIOUUTENbHBIX mpa» (M. Komep — 1900 T.), Tak ¥ MHCTUTYT
«IIPOMBIIIJICHHBIX TIpaB M aBTopckoro TmipaBa» (®. Amndenbn — 1904 1., A. Dubscrep — 1928 1.) wim
«MCKJIIOUMTEIBHOTO TIpaBa» C BBIACJEHMEM B HEM «aBTOPCKOTO IIpaBa» W <«IPOMbIIIIEHHBIX TipaB» ([.O.
Iepmenesna — 1907 1)1

B HacTosmiee Bpemsi Ha 3amane IIMPOKO PACIpPOCTpAaHEHA KOHUEMLMSI MpaBa «HEMATePUATbHBIX», WA
«IIyXOBHBIX Oar» (A. Tpomnep, O. Yiabmep u ap.). [TonbITKu pa3paboTaTh €AWHBIIA TPABOBOI MHCTUTYT B 00J1aCTH
TBOPUYECKON HAYYHO-TEXHUYECKOW, JUTEPATYpHOW W XYHOXECTBEHHON MesTETHbHOCTH TPENNPUHUMATIUCE B
TOoC/IeqHNE NECATUNETUSI M B Hallleil CTpaHe OTAEIbHBIMU aBTOpaMU, MpeIaraBIIMMU OOBEIUHUTH, CKaXKEM,
aBTOPCKOE, M300peTaTeNibckoe MpaBO M TPaBO HAa MPOMBILIUICHHBIH 00pasel] B paMKax HEKOEro «IpaBa Ha
TBOPYECKUIA PEe3Yy/IbTaT» WK «TBOPUYECKOIO IIPaBa».

Pazymeercsi, BbIsIBIeHUE OOLIMUX YEPT B Pa3IMYHBIX MHCTUTYTAX, OMOCPEAYIOIIUX chepy UHTEIIeKTyaTbHON
JIESITETbHOCTH, TIOJIE3HO JUISI pa3BUTHSI MPAaBOBOWM TEOPUM, 3aKOHONIATEIbCTBA, MPABOINPUMEHEHUS] M W3YYEeHMS
npaBa. OOHAKO 3TOr0 HENOCTaTOYHO [UIsi KOHCTPYMPOBAHUS B CUCTEME TIpaXkTaHCKOIO IIpaBa HEKOETo
«KOMIUIEKCHOTO» WHCTUTYTA, OMOCPEOYIONIero Bce (pOpMBI TBOPUYECKOU NESTEIHHOCTA W TIPABOBOM PEXUM ee
pe3ynbTaToB. CXOMCTBO M axe TOXAECTBO (hyHKIIMH, K IPUMEpPY, aBTOPCKOTO U MAaTEHTHOTO TpaBa HEe O3HAYaeT
HEOOXOJMMOCTH BKJIIOUEHUsI TOCTIeNTHEeT0 B cepy «aBTOPCKOTO MpaBa B IIMPOKOM CMbICTe». Mexmy Bcemu
BUJIAMU UCKJIIOUUTENbHBIX TIPaB €CTh MPUHIUIIUAIIbHBIE PA3Indusi, 00yCIOBIUBAIOLIME UX 000OCOOJIEHUE KaK B
CHCTEME TPAXAAHCKOTO MpaBa B LIEJIOM, TaK ¥ B PaMKaX UCKJITIOUUTETbHBIX MPaB.

Hanpumep, aBropckoe mpaBo OXpaHsIET MpPeXAe BCero W IMaBHbIM obOpa3zoM ¢dopMmy mnpousBeneHust. st
TIPU3HAHUST CAMOCTOSITEJIBHO TIOJYYeHHOTO pe3yjibTaTa YMCTBEHHOTO Tpyla OOBEKTOM aBTOPCKOTO IIpaBa
JIOCTaTOYHO BBHIpaKeHUsI ero B 00bekTHBHOU (opme. HampoTuB, mist mpssMoil MpaBOBO OXpaHBI M300peTeHUS,
MOJIE3HON MOJEeNW WM TIPOMBIIIJIEHHOTO o00pas3iia TpedyeTrcs akT KBaiuukanmum WX KOMIIETEHTHBIM
rocyJapCTBEeHHbIM OpranoM. J{pyrvie pa3nnuusi KacaloTcs MpaB aBTOPOB U OCHOBAHUY UX BO3HUKHOBeHUs. BMmecTe
C TEM OTMEUYEHHbIE YEepThl CXOACTBA KaK B WIEATbHOW TMPUPOJIE BCEX PE3yJbTaTOB WHTEUIEKTYaJIbHOU



JEITeIbHOCTU 1 UCKITIOUUTEIBHOM XapaKTepe MpaB Ha HUX, TaK U B TTOPsiAKe O(hOPMIIEHUST 3TUX MPaB MO3BOJISIIOT
000COOUTh HEKHE OOIIYI0 U OCOOEHHYIO YaCTU MCKIIIOUUTENIBHOTO TMpaBa, YTO U IMPEATNONAralioch B CBOE BpeMs
crenath B yacT Tpetheit ['K!.

§ 3. I'paxkancko-npaBoBasi NPUPOIA NCKIIOYNTEIbHBIX MPaB

1. OObekTHBHDBIE NPEANOCHUIKH MPONPUETAPHOI («COOCTBEHHUYECKOIT») KOHIIEMIMH UCKIIOYUTEIBHBIX MPAB

Hcropnyeckas npeanochuika. CxinagpiBaBinecs eie B X VII—XVIII BB. MHCTUTYTBI aBTOPCKOTO U ITAaTEHTHOTO
npaBa (BCIIOMHUM aHIJIMICKHUE 3aKOHBI «CTaTyT 0 MoHOmousx» (1624 r.), «CratyTt KopoJieBbl AHHBI» (1710 1.) 1
(paHIy3cKuii maTeHTHbIA 3ak0oH (1791 T.), MOJOXUBIIME HAaYaJO MAaTEHTHO-MPAaBOBBIM U aBTOPCKO-TIPABOBBIM
3akoHaM) B XIX—XX BB., Hapsiiy ¢ 000OIIEHHBIM HAMMEHOBAHUEM «UCKIIOUUTENIbHbIE MpaBa», HEPEAKO CTaIu
Ha3bIBaThCSl «JIUTEPATYPHOI», «HAYYHON», «XYIOXECTBEHHOW», «IPOMBIIIIEHHOW» JUOO <«MHTEUIEKTYaaIbHOMU
coOCcTBeHHOCThIO». MIHOTHA, TIpaBaa, ymoTpeOsioTcs U Ipyrue TOHSTUSI, TaKMe KaK «OXpaHa MPOMBIIUIEHHBIX
IpaB», «IIpaBO HeMaTepHaIbHBIX OJ1ar» WIN «IIPaBO Ha TyXOBHOE Oj1aro». OmHAKO K cepequHe XX B. M30 BCEX OTUX
KaTeropuii GopMUPYIOTCS X HaM0O0JIee YaCTO MUCIIOIb3YIOTCS TPU ITOHSITHS:

® JICKIIOYMUTECIBHEIC ITpaBa,

® JIPOMBINJICHHAA CO6CTBCHHOCTB;

® JHTC/UICKTYaJlbHas COOCTBEHHOCTb.

[TocneqHM OHSITHEM OXBaTHIBAIOTCS TIpaBa Ha BCE MPOAYKTHI TBOPUYECKOM AeSTEILHOCTH.

WHTtennexkTyasibHasg COOCTBEHHOCTb, KaK U IIPOMBIIUICHHAas] COOCTBEHHOCTb, MMEET SPKO BbIpaxKe€HHBIN
HHTEPHAIIMOHA/IBHBIN XapakTep, 4TO 3akperisiercs B IlapuKCKoil KOHBEHLIMUM IO OXpaHe ITPOMBIIUIEHHOMN
cooctBeHHOcTH (1883 1.) M B CTOKroJbMCKONH KOHBEHLUMU 00 YyupexaeHuu BceMupHOH opraHu3aluu
VMHTeJJIeKTYaJIbHON cobcTBeHHOCTU (1967 T1.). B cootBetctBUM co cr. 2 (VIII) mocienHeil KOHBEHLIMU
«MHTEJUIEKTyaTbHasi COOCTBEHHOCTh» BKJTIOYAET MpaBa, OTHOCSIINUECS K:

e JIUTEepaTypPHbIM, XYAO0XECTBEHHBIM U HAYYHBIM MPOU3BEICHUSIM;

® HCIIOJHUTEIbCKOM JACATCIbHOCTU apTUCTOB, 3BYKO3aIlMCH, Paaro- U TCJICBU3UOHHBIM I€peaavyam;

e M300pEeTEHUSIM BO BCeX 00JIACTSIX UeJIOBEYECKOM NesATeIbHOCTH;

e HayYHBIM OTKPBHITMSIM, MPOMBILIUICHHBIM OOpas3liaM, TOBapHbIM 3HaKaM, 3HakKaM OOCIYXUBaHUs, (DUPMEHHBIM

HaMMCHOBaHUAM U KOMMEPUYECKUM 0603Ha‘{eHI/I$IM;
® 3alIUuTE IMPOTUB HCI[O6pOCOB€CTHOI71 KOHKYPC€HILIMM, a TaKXKX€ BCC APYruc IipaBa, OTHOCAIIUECAI K HHTCHHGKTY&HBHOﬁ
NeSITeIbHOCTU B TPOU3BOACTBEHHOM, HAYYHOU, TUTEpaTYPHOU U Xy10KECTBEHHOM 00J1aCTsIX.

TpakToBKa TMpaB Ha WACATbHBIE pPE3yJbTaTbl YMCTBEHHOTO TpyAda C MO3MIUN COOCTBEHHOCTHM MOXET
XapaKTepuU30BaTbCs KaK MponpueTapHas KOHuenuusA (OT JaT. proprietas — coOCTBEHHOCTh). Yuactue Poccuu B
[Mapmkckoii KOHBEHIIMM II0 OXpaHE TMPOMBIILICHHOW COOCTBEeHHOCTH, B CTOKTOIBMCKON KOHBEHLMHU 00
yupexaenuu BceMupHoOl opraHuzalMu WHTEUIEKTyasibHOUM cobctBeHHOCTH (BOWC), mpyrux aHamoTWIHBIX
MEXIYHApOIHBIX COJIAIICHUSIX Y OPraHU3aIMAX, a TAKKE COTPYIHUUIECTBO C 3apYOEeXKHBIMU CTpaHAMU B 00JIACTH
OXpaHbl M UCIIOJb30BAaHMUSI TNPOM3BEICHUN HAyKW, JUTEpaTypbl M MCKYCCTBa, OOBEKTOB CMEXHBIX IIpaB,
U300peTeHUIi, TMPOMBILIJIEHHBIX 00pa3lloB, TOBAapHBIX 3HAKOB U IPYIMX pPe3yJbTaTOB MHTEIEKTYaIbHOTO
TBOpPYECTBA MCTOPUYECKU OOYCIOBWIM IIMPOKOE HWCIOJb30BaHUE KaTeropuid MHTE/UIEKTYaJbHON U
TIPOMBIIIIJIEHHOW COOCTBEHHOCTU HE TOJHKO B JOKTPMHE M TIPaKTUKE, HO M B 3aKOHAX W MHBIX MPABOBBIX aKTax
Halle CTpaHBbI.

TexHonormyeckasi mpeanocsuika. M300peTeHne KHUTOTEYAaTaHWS] M Pa3BUTHE MAIIMHHOTO TPOM3BOACTBA
CO3IajI1 YCIOBUS IS IIMPOKOIO TUPAXKMPOBAHUS IIPOM3BEICHMI JTUTEpaTypbl U HEKOTOPBIX BUIOB UCKYCCTBA, a
TakkKe M300pEeTeHU M TOBapHBIX 0003HaueHUi. [IpMMeHUTEIbHO K MPOIIECCY MAacCOBOIO BOCIIPOM3BOACTBA Ha
MaTepUAIbHBIX HOCUTENSIX WAEAJIbHBIX TUIOJOB YMCTBEHHOIO Tpylda BCE yYallleé CTaJlu MCMOJIb30BaThb IOHSITHE
«IlyXOBHOE TTPOM3BOJCTBO». HO KOJIb CKOPO B MaTepuajbHOM ITPOM3BOACTBE OOBIYHO YYaCTBYIOT COOCTBEHHUKU
(CBIpbsI, MATepUAJIOB, 3MaHUI, COOPYXKEHMI 1 paboveil CUIIBI), TO U K yJaCTHUKAM «IyXOBHOTO MPOU3BOJCTBA», a
CJIeMOBaTEeNIbHO, U K €T0 pe3yJbTaTaM CO BpEMEHEM BCe Yallle CTaTu IPUMEHSTHCS MPOTIPUETAPHBIE KATETOPUH.

DKoHoMHMYecKasi mpeanocbuika. Illupokoe BoBIcUeHUE UCKIIIOUWTEIBHBIX IIpaB Ha MIEaJbHBIC ITPOMYKTHI
YMCTBEHHOI'O Tpylda B cdepy TOBapHO-IECHEXHbIX OTHOIIEHUI, MX <«TOBapu3allisi», POCT UX KOMMEPUYECKO
LIEHHOCTH, 00YCJIOBJIMBAEMOIi BCe OOJIBIIMM BIMSIHUEM, B YaCTHOCTH, HAYYHO-TEXHUYECKUX JOCTUXKEHMI Ha POCT
MPOM3BOIUTEIBHOCTU TPyAa (hOPMUPOBAIU TIPEACTABICHUE O «KYIUIe-TIPOJaXe» pe3yJIbTaTOB MHTEJUIEKTYaJIbHOM
JIESTETbHOCTH. A TTOCKOJIBKY COTJIACHO SKOHOMUYECKMM MPEACTABIEHUSIM O TOBAaPHO-ACHEXKHOM OOMEHE TIPOIAYKT
TpyZa JWIIb TOT/Aa TpUoOpeTaeT B Ipoiiecce oOMeHa CBOMCTBA TOBapa, KOTIa ero Y9aCTHUKU MTPOTUBOCTOST JPYT
JIPYTy KaK COOCTBEHHUKH, TO M YIACTHUKM <«IIPOIAXU» NUCKIIOUUTEIHHBIX IIPaB CTAJIM BOCIIPMHUMATBLCA KaK WX



«MHTEIJICKTYaIbHBIE COOCTBEHHUKI».

IIcuxonormyeckas npeanocbuika. CopMmupoBaBiIeecss B TCUCHHE CTOJICTHI TICHXOJIOTMUCCKOE BOCIIPUSITHC
IpaBa COOCTBEHHOCTHM KaK CBSIIIEHHOTO M HEIPUKOCHOBEHHOTO WHTYMTHBHO CIIOCOOCTBOBAJIO BBIPAOOTKE
CTPEMJICHMSI TBOPUECKOM MHTEJUIMTEHIIMY UMETh Ha CBOM IIPOM3BEACHUS MOMIE/Ib IpaBa aHAJIOTUYHOTO XapaKTepa.
Ewe 100 net Hazan npodeccop A.A. IMunenko, uutupys de bydaepca, KoTopblii, u3naras npoekT (ppaHIly3cKOro
MaTeHTHOro 3akoHa 1791 r., ckaszaj, 4TO BCSIKOE M300pETEeHME «eCTh COOCTBEHHOCTb €ro aBTopa», OO0paTuiI
BHMMaHME Ha TICUXOJOrMYyeckue KOpHU mnogobHoro mnoaxoga. Ilo mHenuto A.A. Ilunenko, e bydaepc
TTOJICO3HATENIBHO «XOTEJI CKa3aTh: MAaTeHTHOE MPaBO CBSITO, — a CKa3aJl: TaTeHTHOE MPaBO €CTh COOCTBEHHOCTh U
rmoTomy cBsITO. [IpoMexxyTouHbIll 371eMeHT (CoOCTBEeHHOCTh) ObUT /it Bouflers coBepineHHo Ge3pazinuieH. Eciu
Obl €My TrapaHTUPOBAIM CBATOCTb, OH, KOHEYHO, HE CTajl Obl JIOMaThb KOIbSI 3a COOCTBEHHOCTb»'. KpuTukysi
MPONPUETAPHYIO TEOPMIO IpPaB Ha HeMaTepualbHbIE Pe3yIbTaThl YMCTBEHHOIO TpyAa, APYrol POCCUUACKUIA
CMEeUaUCT B TaHHOM 00JIaCTU MpaBa CIpaBeUIMBO YCMaTPUBaJl KOPHU 3TON TE€OPUM B CTPEMJICHUM €€ TBOPLIOB
MMOAYEPKHYTh aAOCOJIOTHBIA, TOXIECTBEHHBI C TaKUM <«BEYHBIM» WHCTUTYTOM, KakK IIpaBO YaCTHOM
COOCTBEHHOCTM Ha BeINM, XapaKTep NAaHHBIX IIpaB, B KeJaHWW BTUCHYTb CPaBHUTEJIBHO HOBBII IIPaBOBOMU
WHCTUTYT B OCBSIIIIEHHEIE TPATULIENA CXEMBIZ,

IOpunnyeckas npeanochlika. MckimounTeabHbIe IIpaBa Ha pe3yJibTaThl TBOPYECKOI AESITEIbHOCTU IO CBOCH
MIPUPOJIE SBIISIIOTCS, KaK U BEIIHbIC TIPaBa, B MEPBYIO OYepeb IMpaBo COOCTBEHHOCTH, abcomoTHRIMU. HocuTeto
IpaBa U TaM U 3[eCh HE NPOTUBOCTOUT KOHKPETHOEe OO0si3aHHOe JMio. Kak m obGiagaTeib BEIIHOTO IIpaBa
COOCTBEHHOCTH, O0JIaaTe/Ib UCKIIIOUMTEIBHBIX ITPAaB MOXET COBEpIIaTh B OTHOIIEHUN 00BEKTa CBOMX IIPaB BCE HE
3aIpelieHHbIC 3aKOHOM JICHCTBHS ¢ OMHOBPEMEHHBIM 3allpelllcHNEeM BCeM TPETHHUM JIMIIaM COBEpIIATh YKa3aHHBIC
IeUCTBUS Oe3 cornacusl mpaBoobsanaTenss. Ho mpu 3ToM HepenaKo 3a0BIBAOT O MPUHIIMITHMAILHOM pPa3InIdN B
MIpUPOIE 00BEKTOB PACCMATPUBAEMBIX IBYX BUIOB a0COJIIOTHBIX IIPaB.

IOpumuko-Texnuyeckas mnpeanocbLika. OHa COCTOMT B YIOOCTBE OOO3HAUEHHUSI ABYMSI-TpEMSl CJIOBaMU
GOJIBIIIOrO YMCIa Pe3yIbTaTOB MHTE/UIEKTYaIbHOM NeSITEIbPHOCTH, B YACTHOCTH T€X, KOTOPBIC IIEPEYUCIICHBI B CT. 2
(VIII) CrokronapMcKoii KoHBeHLIMU 06 yupexaeHuu BOUC.

2. OmueHKa nponpreTapHOi KOHIEMIUN

TakuM o00pa3oM, mpomnpueTapHas KOHLEMUMS IIpaB Ha UAcaJbHble MOCTMKEHHUS YeJOBEYECKOro yma
o0yciioBjieHa MHorumu ¢akropamu. OgHAKO BCe OHUM B COBOKYIHOCTM HeE TIO3BOJISIIOT perjiaMeHTUPOBaTh
OTHOIIIEHUS IO IOBOMY 3TUX JOCTMKEHUH B paMKaxX 3aKOHOIATeJIbCTBA O IpaBe COOCTBEHHOCTM Ha BElIU.
[MombITKN TIPUCTIOCOOMTh MEXaHM3M BEIIHBIX IIpaB K OOCTY:KMBAaHMIO C(epbl TBOPYECKON HeSTEIHHOCTU
OKa3bIBAIOTCSI O€3YCITCIIHBIMU.

Kak u3BecTHO, MOfeNib «IIpaBa COOCTBEHHOCTU» MpEAIiojaraeT OCyleCTBeHUE COOCTBEHHUKOM <«TpUaabl»
MPaBOMOYMIA: BJIAJEHMSI, TTOJb30BAHUS U paclopsikeHMsT Bellblo. K HemMaTepualbHbIM pe3yibTaTaM, KaKOBBIMU
SIBJISIIOTCSI BC€ MPOIAYKThI MHTEJIEKTYabHOTO TpyJda, HEMPUMEHMMO MpaBOMOUME BJIaJeHUs: Helb3sl (GPU3NIECKU
obmagate uamesMu W obpasamu. He MoxKer ObIThb NpSIMO NPAMEHEHO K HEMATEPHAJIBHbBIM O0OBEKTAM M BeEIIHOE
npaBoMoyMe mNoJab3oBaHuA. HayuHo-TexHuyeckWe uAeM W JIMTEPaTypHO-XYIOXECTBEHHble 0Opa3bl MOIYT
OJHOBPEMEHHO HAXOAMTHCSI B MOJb30BAaHUU OECUMCIIEHHOro Kpyra cyobekToB. IIpu 3TOoM naHHble OOBEKTHI He
OyayT MOTPEOJISITHCS B MPOLIeCCe MOJb30BaHUSI, aMOPTU3UPOBATHCS B HU3ZUIECKOM CMBICJIE CIOBA.

ITpuHIMNMAILHO Ba:KHBIE OTJIMYMSA MPUCYIIH M PACTIOPSKEHHIO TBOPYECKUMH pe3yabraTtamu. OTUyKaas paBo Ha
WX WCIIOJIb30BAaHUE T10 aBTOPCKOMY WJIM JIMIIEH3MOHHOMY JIOTOBOPY O Mepenadye HEUCKIIOUMTEIbHBIX MpaB,
npaBooOiagaTeab (JMLEH3Map) caM He JIMIIAEeTCS BO3MOXHOCTM MpPOAOJ/KaTh WX MCIIOJb30BaHME, a TaKxke
paspeliaTb aHAJIOTUYHOE MCIOJIb30BaHWE TpeTbUM JulaM. Kpome Toro, mpu ycTynke MCKIIOUUTENbHBIX MpaB
yTPAuMBaIOT CMBIC] Pa3jIMYHble OrOBOPKU, OOBIYHO COMPOBOXKAAIOLIME KYIUIIO-MPOJAXy BeIIEH: O CKPBIThIX
HeIocTaTKaX BeIllM, HEOOXOAMMOCTH €€ OCMOTpa ITOKYyIlaTejaeM, O MOpPSAKe NOCTaBKM BellM U T.I. WmeanbHbie
O00BEKTHl HCKIIOUMUTEJIBHBIX IIpaB HEPEIKO He HYXHAIOTCA Iaxke B IPOCTEHIlleM MX OIKMCAaHWM B JTOrOBOpE,
MOCKOJIbKY, K MPUMEPY, ONMCAHUS U300peTeHUI MyOJIMKYIOTCS U C HUMU MOXET 3apaHee 03HAaKOMMThCS JII000M
MOTeHLMAJIbHBIN JUleH3uaT. B moroBope e J0CTaTOYHO Ha3BaThb HOMEP IaTeHTa, OXPaHSIOLIEero TO WJIM UHOE
U300peTeHuE.

CXO,EI,HaFI MHTepnpeTauna VIHTeﬂﬂeKTyaJ'IbHOI\/‘I COOCTBEHHOCTU Haémo,u,aech n B coapemeHHoﬁ 3apy6e)KH017| AOKTPpUHe.
Hanpumep, Bo ®paHuuu, roe ewe B KOHLE MPOLoro Beka Obina 3akfoyeHa ofgHa u3 Hambonee BaXHbIX MHOMOCTOPOHHUX
KOHBEHLMI MO MnpaBy NMPOMBILLIEHHON COBCTBEHHOCTM 1 rae B 1993 r. Ha cMeHy 3akoHy 1957 r. «O6 oxpaHe nuTepaTypHOn 1
XYyOOXECTBEHHON COOCTBEHHOCTM», MNATEHTHOMY W HEKOTOpPbIM APYyrMM 3akoHam npuwen Kooekc WHTennekTyanbHOM
COOCTBEHHOCTU, CNeuvanncTbl B pasHoe BpeMsi KpUTUKOBaN NPONpUeTapHyto KOHLLEMLUMIO.

Mo ceupetensctey P. [ioma, «B npowsoM Beke BO dpaHumm paccmaTpuBanv NUTEPATYPHYIO W  XYAOXECTBEHHYIO
COBCTBEHHOCTb KaK NOAJIMHHYIO COOCTBEHHOCTb, MO CYTU OTHOCSLLYIOCS K KaTeropum ABUXMMOro UMyLlecTsa. Takoi xe Obina n



nosuums KaccaumoHHOro cyfa, KOHUENUMs KOTOPOro NMo3aHee U3MEHWNAach: OH NepecTas NPUMEHSTb TEPMUH «COBCTBEHHOCTb»,
3aMEHUB €ro MOHATUSIMU «MOHOMOJINSI» U «UCKIOYUTENbHOE NpaBo». B panbHeliwem Bo PpaHumm, K NpyMepy, aBTOPCKMe npasa
cTanu TpaKToBaTh KAk COOCTBEHHOCTb 0COB0ro poaa, KoTopasi TPeByeT CneLmansHOro PeryaMpoBaHns BBUAY €€ HeMaTepranbHOro
xapakTtepa. JlaHHble npaBa MpU3HaBaJMCb Takke OCOOLIMU WMHTENNEeKTyanbHbLIMU MpaBamMu, HaxXOASILMMUCA BHE KNacCU4eCKMX
KOHUENUWIA NINYHBIX U BELLHbIX NpaB. OHM MOTYT GbITh JILLb NPUCBOEHbI, HO HE SIBASIOTCS MHTENNEKTYyalbHOVM COGCTBEHHOCTHIO» .

3. I/IHTCJ]J]CKTyaJleaﬂ COOCTBEHHOCTDb KaK COBOKYITHOCTb aBTOPCKHUX, CME€2KHBIX, IIATCHTHBIX U JIPYTUX
HCKIIOYUTEJIbHBIX IPaB

NznoxeHHoe TMO3BOJIsSIET caenaTh ps BbIBOAOB. Ilpexnme Bcero, camMu TEPMUHBI «MHTEJUIEKTyaJlbHAS
COOCTBEHHOCTb», «IIPOMBIIIUIEHHAs! COOCTBEHHOCTh» BOLIUIM B MEXIYHAPOMHBIA M HAIIMOHAJIbHBIM OOUXO.
OnHaKo HaJo YYUTHIBATD, YTO 3TU KATETOPUHU SBJISIOTCS HE BEIIIHO-TIPABOBBIMU TMOHSITUSIMU, a CKOpee ObITOBBIMU
CUHOHUMAaMM TaKUX MOHSITUI, KAK «<MOE», «COOCTBEHHOE», «CO3JJaHHOE MHOIO» WU «IIPUHAJIEXKAIIIEe MHE».

Hanee, BEIIHO-TIPAaBOBOM PEXHWM COOCTBEHHOCTH, MCIOJb3YeMbI Ha TPOTSIKEHWM BEKOB B OTHOIIEHUM
MaTepuaJbHbIX OOBEKTOB W BKJIIOYAIONIWII TpamgWIIMOHHBIE IIPAaBOMOYMS BJIAJCHUS, IIOJIb30BAaHUS U
pacriopsikeHust JTaHHBIMU O0BbEKTaMU, HETIPUMEHUM K HEMaTepUaIbHBIM JTOCTUXKEHUSM YMCTBeHHOTO Tpyna. OH
TIpUEeMIIEM JIMIIb JIJIS MaTepUATbHBIX HOCUTEJIEH pe3yIbTaTOB 3TOTO TPyIa, YTO, KCTaTH, IIPSIMO MOAYePKUBAETCS,
K IpuMepy, B 1. 5 cT. 6 3akoHa P® «O6 aBTOPCKOM TpaBe ¥ CMEXHBIX MpaBax».

B oTHoIIeHUM Xe TPOMYKTOB WHTEJUIEKTYaJIbHOTO TBOPYECTBA CJEMYET MPUMEHSATh PeXKHM MCKIIOUHTEbHBIX
npas. JIuilb co3naTey NaHHBIX MPOAYKTOB, UX paboTomaTeNu WIM UHbIE YKa3aHHbIe B 3aKOHE JIMIIa BIpaBe UX
WCIIO/NIb30BaTh W PACIOPSIKATBCS MMM C YYETOM MX HeMaTepualbHOW MpUponbl. B ycloBUSIX PBIHOYHON
9KOHOMUKHU WCKJIIOUUTEIbHBIE TIpaBa Ha pe3yibTaThl TBOPYECTBA MOXHO W HYXHO OTUYYXIaTh B TOBapHO-
neHexHou ¢dopme. [Ipu 3TOM BakXHO YUMTHIBATH, YTO B CHJIy MAEATHHOTO XapakKTepa M OPUTUHATBLHOCTU (JTMOO
HEOUYEeBUIHOCTH) JAHHBIX PE3YJIbTATOB TJIaTa 3a IPUOOpETEHNE TIPaB Ha UX UCTIOB30BaHUE JOJIKHA OTIPENESITHCS
He 00IIIeCTBEHHO HEOOXOIMMBIMU 3aTpaTaMy Ha X IPOM3BOICTBO, @ COOTHOIIIEHUEM CIIPOCa U MPEIIOXKEHUsI?.

HeiicTByiolllee 3aKOHOJATENBCTBO B OCHOBHOM YUUTBHIBA€T OCOOEHHOCTM MPABOBOTO PEXMMa PE3yJIbTaTOB
TBOpuecTBa. B yacTHocTH, HU B OTHOI cTaThe pasaena I1 yactu nmepBoit 'K, mocBsiieHHOr0 paBy cOOCTBEHHOCTH
W JpYyrMM BelIHbIM mpaBaM (cT. 209—306), HU clioBa He TOBOPHUTCA 00 WHTEJUIEKTYaJIbHOW COGCTBEHHOCTH.
WHbIMM clloBaMM, TIOCTETHSASI LEIUKOM OTOXIECTBISIETCS C WCKIIOUMTEIbHBIMU IpaBaMU Ha Pe3YJIbTaThl
VHTEJJICKTYJIbHON NesITeIbHOCTU M TIPUPAaBHEHHBbIE K HUM CPEICTBA MHAWBUAYAIU3ALMU IOPUAMYECKUX JIMII,
MPOU3BOIUMOI MPOAYKIIMU, BHITIOJHSIEMbBIX paOOT U yCIIyT.
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I Cwm.: Josopues B.A. HoBasi apa B oxpaHe UCKITIOUUTETbHBIX 1ipaB // [1paBo u akoHomuKa. 1995. Ne 15/16; on ace. KommeHTapuit K cxeme
«CucremMa UCKITIOYUTEbHBIX TIpaB» // Jleno u ipaBo. 1996. Ne 4 u 5; o ace. UnTenekryanbhbie mpasa. M., 2003. C. 11-51.

I CM.: ITunenko A.A. Tpaso uzobperarenst (Cepust «Kinaccruka poccuiicKoi HuBMIMCTUKM» ). M., 2001. C. 586.
2 CM.: Paesuu C.H. VickmouuTtesbHble paBa. [IpaBo Ha TOBapHbIe 3HaKM, MPOMbBILIEHHbIE 00pa3Lbl, U300pETEHUSI, ABTOPCKOE MPaBo.
JI., 1926. C. 6.

I CMm.: Mlioma P. JlutepatypHasi U XyI0XeCTBEHHasi COOCTBEHHOCTh. ABTOpcKoe npaBo Ppanuuu. M., 1989. C. 17—18.
2 CM.: 3enun U.A. ToBapHO-neHexXHast hopMa HayIHO-TeXHUUECKOU MpoayKinu // Bompock! n3obperatenbetBa. 1989. Ne 7. C. 9.



I'naBa 30. ABTOpCKO€E MpaBo U CMeKHbIE MPaBa

§ 1. IlonsiTne, (pyHKIMHM M HCTOYHMKH ABTOPCKOTO NMpaBa

1. Tlonsarue u pyHKIUM ABTOPCKOro Mpasa

Asmopckoe npago 6 006eKMUGHOM CMbICAe — MO COBOKYRHOCHb HOPM 2PANCOAHCKO20 NPAsa, pezyaupyrouijux
OMHOWIEHUs. NO NPUSHAHUIO AGMOPCMEA U OXPAHe NPOU3BeOeHUll HAYKU, AUMEPAmypsl U UCKYCCMEd, YCMAHO6AeHUI0
DeucuMa ux UCnoab306aHUA, HAOCACHUIO UX AGMOPO8 HEUMYULECHIGEHHbIMU U UMYWECMEEHHbIMI NPABAMU, 3Auiume
npae aemopog u dpyeux npagoobaadameaeil.

ABTOPCKOE IIPaBO BBITIOJHSIET YeThIpe (PYHKIIUM.

[lepBast U3 HUX — MPU3HAHME ABTOPCTBA M OXPaHA MPOM3BEIEHUIl HAYKM, JIUTEPATyphl U UCKYCCTBA. ABTOPCKOE
IpaBO YCTAHABJIMBACT OXPaHy 3TUX MPOM3BEACHUI ¢ MOMEHTA MX CO3AaHHUs. ABTOPCKOE 3aKOHOIATEIbCTBO HE
JaeT OOIIEro OIpeAeiecHUs IOHATUS IpousBeleHus. [log Ipou3BeNcHUEM CJeIyeT IIOHUMATh JIIOOYIO
OTBEYAIOIIYIO TPEOOBAHMSIM 3aKOHA MIEAJIbHYI0 CHCTEMY HAYYHO-TEXHHYECKMX KATEropuii (Ipon3BelcHUs HayKH),
JUTEPATYPHbIX M XYA0KECTBEHHBIX 00pa30B (IIPOM3BEICHUS JUTEpPaTyphl M MCKyCCTBa). B 3akoHe marorcs
oIpeieJIeHUs] JUIIb OTHCIBHBIX BUAOB IPOU3BEICHUI, B YaCTHOCTH ayaMOBU3YaJIbHOTO MPOM3BEICHUsI, 0a3bl
JAHHBIX, IIporpaMMbI 11t DBM u npousBeieHUs 1eKOPATUBHO-IIPUKIAIHOIO UCKYCCTBA.

Bropast dyHKIMS TPOSIBISIETCS] B YCTAHOBJIEHMH PeXXMMa HMCIOJb30BaHUSA Npou3BeneHmii. HopMbl aBTOpcKoro
IpaBa IpeaycMaTpUBalOT, KTO U Ha KaKMX YCJIOBUSIX BIIpaBe MCIIOJb30BaTh OXpaHsieMoe IpousBeaeHue. B cuy cT.
138 T'K oGnamaresib aBTOPCKOro IpaBa MMEET MCKJIOUUTEIbHOE IMpaBO MCIIOJIb30BaHMs. TpeTbu JIMla BIpaBe
HCIIONTh30BaTh IMMPOU3BEACHIE JIUIIb C COTJIACHs 00IamaTesI MCKITIOUNTETBHBIX aBTOPCKHUX TIPaB.

ABTOpPCKOE TIpaBO HE perJaMEHTUPYET IPOIECAYPY MPAaKTUUECKOTO MPUMEHEHMS Mpon3BeneHuit. OHO JTNIITb
OIIpeelIsieT, 4YTO SIBJISICTCS, HaIpuMep, BOCIPOM3BEICHUWEM IIPOM3BEICHUsS, €r0 HCIIOJIHECHHEM, IT0Ka30M,
o0HapomoBaHWEM M T.II. PeriaMeHTalmsl IMpOILIECCOB IPAKTUYECKOIO HMCIIOJIb30BaHUS OXPaHSIEMBIX aBTOPCKUM
MIPaBOM ITPOM3BEIEHUI BBIXOINT 38 PAMKHM aBTOPCKOTO TIPaBa M rPaXXIaHCKOTO MIpasa B IeJIoM .

TpeTbs (PYHKIMST aBTOPCKOTO MpaBa BBIPAXKACTCS B HANEJIEHHH aBTOPOB IPOM3BEICHUIN HAYKH, JIUTEPATYPHI,
HMCKYCCTBA M HHbIX MPaB000IagaTe el KOMILIEKCOM JIMYHBIX M HMYIIeCTBEHHbIX MPAaB.

3amuTa JaHHBIX MpaB 00pa3yeT colep:KaHne YeTBepTOM (DYHKIIMK aBTOPCKOTO IIpaBa.

2. WcToYHMKH aBTOPCKOTO MPaBa

HcrounnkamMuy aBTOPCKOTO IIpaBa, KaK M TPaXkIaHCKOTO IIpaBa B IIEJIOM, CIYXaT 3aKOHBI M MHBIC IIPAaBOBBIC
akTel PD, mexnyHaponHsie gorosopsl PD, a takke obbryau mesoBoro obopora. CormacHo Koncruryiun P® n
I'K uctouyHmMKamMy aBTOPCKOTO MpaBa SIBISIIOTCSA oTAeabHble HOpMbI 'K 1 mpuHATHIX B coorBeTcTBUU ¢ ['K MHBIX
(emepaTbHBIX 3aKOHOB, a Takke YyKaswel Ilpesmpenta P®, mocrtaHoBimenus IIpaBurensctBa P®D, akTh
MMHUCTEPCTB M WHBIX (befepabHbIX OPraHOB MCITOJIHUTEIBHOW BJIACTU IO TPaXAaHCKO-TIPAaBOBBIM BOIIpOCaM
HayKW, TUTEPATyphl U UCKYCCTBA, He poTrBopevalire ['K n npyrum (enepasbHbIM 3aKOHAM.

B nacrosimee Bpemst momumo 'K aBTOpcKO-TIpaBOBEIE OTHOIIECHUS PETYIMPYIOTCS BCTYIMUBIIMM B CHIY C 3
asrycta 1993 r. 3akoHoM P® ot 9 nrong 1993 r. «O6 aBTOpCKOM IpaBe U CMEXHBIX IIpaBax»2; 3akoHamu PD or 23
ceHTsa0ps 1992 r. «O npaBoBoii oXpaHe IPOrpaMM ISl 3J€KTPOHHBIX BEIYUCIUTENBHBIX MAIIMH U 0a3 JaHHBIX» U
«O mpaBOBOIi OXpaHe TOIMOJIOTMii MHTErpajJbHbIX MUKpOCXeM»*, psamoM yka3oB IIpesunenTta P® u rmoctaHOBIEHUI
[TpaButenscTBa PO.

M3 gncia MmexayHapoaHbix moropopos P® HambosplIee 3HaYCHNE B KAUeCTBE NCTOYHUKOB aBTOPCKOTO TIpaBa
nMeloT bepHckast KOHBeHIIMsI 00 oXpaHe JIMTePaTyPHbBIX U XYI0KECTBEHHBIX ITPOM3BeAeHUI OT 9 ceHTSI0pst 1886 T.
(B mapmxckoil pemakunu ot 24 urons 1971 r.), uameHeHHas 28 ceHTSIO0ps 1979 r. u BCTynuBINAs B CWIY UISI
Poccuiickoit @enepaunu ¢ 13 mapta 1995 r., u BcemupHas (2KeHeBckasi) KOHBEHIIMsI 00 aBTOPCKOM IIpaBe OT 6
ceHTsa0ps 1952 r., nefictByromast aj1st Poccuu B nepBoHavyaabHOM pegakiuu ¢ 27 mas 1973 r., a B penakuuu ot 24
mionst 1971 r. — c9mapra 1995 r.! Kpome TOro, MCTOYHMKAMHU aBTOPCKOTO mpaBa ciyxaT KoHBeHIus,
yupexaarolias BceMUpHy0 OpraHn3aluio NHTE/UIEKTYaIbHOM COOCTBEHHOCTH, OT 14 mroinsg 1967 r. u KoHBeH1ust
0 pPacIpOCTpaHEHUH HECYIIIUX IPOrpaMMbl CUTHAJIOB, TIepedaBaeMbIX Yepe3 CIYTHUKHM, TTIoANcaHHas B bproccerne
21 mag 1974 r.2 u patudunmposBanHas YkasoMm I1pesuanyma BepxosHoro Cosera CCCP ot 12 aBrycra 1988 .

K aBTOpcKko-mpaBOBBIM OTHOILIEHUSIM TMPUMEHSIETCS OOIIMA TPUHLMII, COIIACHO KOTOPOMY, €CIIH



MEXIYHApOTHEIM JoroBopoM P® ycTaHOBIEHEBI MHEIE MTPaBUja, YeM Te, KOTOpPBIE IPEeIyCMOTPEHBI TPaXkKIaHCKIM
3aKOHOMATEIbCTBOM, IIPUMEHSIFOTCSI HOPMBI MeXXIyHAapOmIHOTO qoroBopa (11. 2 cr. 7 I'K).

[MpenmprmHUMATEIBCKYIO OSITETBHOCTD B chepe HaAyKH, INTepaTyphl U MCKYCCTBA MOTYT PETYJIMPOBATh TAKXKe
00bIYAH JI€JI0BOI0 000pOTa, T.€. CJIOXKMUBIIEECS M IIMPOKO IIPUMEHsSIEMble MpeANPUHUMATEIIMHA IIpaBUIa
MOBEEeHUs, He TIPEAYCMOTPEHHbBIE 3aKOHOAATEILCTBOM, HE3ABUCUMO OT TOTO, 3a(pMKCHPOBAHbI JIM1 OHU B KAKOM-
160 gokymeHre (1. 1 ct. 5 I'K).

§ 2. O0beKTbI ABTOPCKOTO NMpaBa

1. IloHATHE M KpUTEPHH OXPAHOCIOCOOHOCTH 00bEKTA ABTOPCKOro MpaBa

OOBEKTHI, OXpaHSIEMbIe aBTOPCKUM ITPaBOM, OTHOCSITCSI K TAKUM OOJIACTSIM YEJIOBEUYECKOM MesITEIbHOCTH, KakK
Hayka, JIuTepaTypa M HMCKYCCTBO. 3aKOH HE JaeT OINpeAe/ieHMil NaHHBIX MoHsTWid. [Ipemronaraercs, 4To OHU
OYEBUIHBI M HEe HYXIAIOTCS B 0COOBIX He(MHHUINSX. bojiee BaxkHO ompeneinTh 00beKThI, aBTOPCKHME MpaBa Ha
KOTOpbIE MOTYT IIPUHA/IIEXATh KOHKPETHBIM (PU3UYECKUM JIMLAM.

3aKOH yCTaHaBIMBAeT IBa OOIIMX JIETAIIBHBIX KPUTEPHUS OXPAaHOCIIOCOOHOCTH OOBEKTOB aBTOPCKOTO IIpaBa,
JAeT MPMMEPHbIN MepeyeHb MPOU3BEACHUI, KOTOPhIE MPH YCIAOBUU COOTBETCTBUS MX HA3BAHHBIM KPUTEPHUSIM
MOTYT SIBJISIThCSI 0ObEKTAMU aBTOPCKOTO IPaBa, a TAKKe oIpeneisieT cepy NelicTBMS aBTOPCKOTO IIpaBa.

ABTOpCKOE ITpaBO pacIpoOCTPaHsICTCs Ha MPOU3BEICHUS HayKu, JIUTepaTyphl 1 UICKYCCTBa,

® BO-TICPBLIX, ABJIAIOMIUECA PE3YJIbTATOM TBOp‘leCKOﬂ JAeATEJIbHOCTH,

e BO-BTODBIX, CYILECTBYIOLIME B KAKO-T1MO0 06beKTHBHOI (opme.

OTCcyTCTBUE JIIOOOT0 M3 HAa3BaHHBIX KPUTEPUEB HE II03BOJISIET T'OBOPUTh O HAIMYMU IIPOM3BEICHUS KakK
00beKTa aBTOPCKOro mpaa. I1pu 3ToM 00beKTOM aBTOPCKOIO IIpaBa MOI'YT CIYXXKUTh KaK IMPOU3BEICHUE B 1LICJIOM,
TaK M €ro 4acTh (BKJIIOYas ee Ha3BaHUE), KOTOpasl yAOBIETBOPSIET HAa3BAaHHBIM KPUTEPUSIM OXPaHOCIIOCOOHOCTU U
MOXET UCITOJIb30BaThCS CAMOCTOSITEIBHO.

TBopYecKoii OOBIYHO CYMTAETCS YMCTBeHHAs! (MBICIUTEIbHAS, TYXOBHAsI, MHTECIICKTYaIbHasl) NesITeIbHOCTD,
3aBEpIIAIONIASCS CO3MaHMEM TBOPUYECKM CaMOCTOSITEJILHOTO pe3yibTaTa HayKH, JINTepaTypbl WU HCKYCCTBA.
Takast mesITebHOCTb MHOTIA HA3BIBACTCS NMPOAYKTHBHOW, B OTJIMYME OT PEIPOAYKTUBHOM, BHIpAXKArOIICHCS B
BOCIIPOM3BOACTBE T'OTOBBIX MBIC/IEH WIM O0pa30B IO IpaBuUiaM (POpMaabHOM JOTMKM WM MHBIM M3BECTHBIM
MpaBuIaM!.

Pazymeercsi, TBOpUYECTBO — CYOBEKTHMBHBIN KpuUTepuid. [T OMHOro Hay4YHBIM BBIBOJ SIBJISIETCS PE3YJIETAaTOM
OOJIBIIIOTO TBOPYECKOTO HAMPSIKEHWS, a JUIST IPYroro — OOBIKHOBEHHBIM MTOTOM Tpyda KBATU(MUIIMPOBAHHOTO
crieranucra. I103ToMy, XOTS 10 JaHHOMY BOIIPOCY HAIIMCAHO HEMAJIO CTAaTeil M KHUTZ, IO CUX IIOP HE YIalIoCh
HaliTH OOILENPUEMIEMOT0 KPUTEPUS TBOPUECKOI AeSATEIBHOCTH.

Creayer mpu3HaTh, YTO Ha IMPAKTUKE KPUTEPMil TBOPYECTBA C IIOJHBIM OCHOBAaHUEM CBOOUTCS K
YCTAHOBJICHUIO (haKTa CAMOCTOATEILHOTO CO3JaHUsA Pe3yJibTaTa MHTEIEKTYaIbHOU neATenbHocTH. MHadye roBops,
TBOPYECKO#i 1O 0OIEeMYy NPAaBUJIY NPU3HAETCS JI00as YMCTBEHHas JAEATEJbHOCTb, M Pe3yJbTaT ITOM JAeATeJbHOCTH
OXpaHdeTCsA aBTOPCKMM INPAaBOM, €CJH He J0KAa3aHO, YTO OH SBJISETCA CJeICTBHEM NPAMOro KOIMHMPOBAHWSA,
«IIMPATCTBa», IUIATHATA, JINOO OH BOOOIIE IT0 3aKOHY HE MOXET SIBISIThCA OOBEKTOM aBTOPCKOTO IIpaBa, JIMOO
MMPU3HAETCSI OOBEKTOM IIATEHTHOIO IIpaBa. 1o €CTh MMEeT MECTO CBOcOoOpa3Has Mpe3yMIIHs TBOPYECKOrO
XapakTepa KaK caMoil yMCTBEHHOM IeSITeIbHOCTH, TaK U JII0O0r0 U3 €€ Pe3y/IbTaToB.

IMonTBepxxaeHMe NOAOOHOM TPAKTOBKY KPUTEPUS TBOPUECTBA MOXHO HATH, B YaCTHOCTH, B [locTaHOBICHUU
Ne 8 IMnenyma BepxoBHoro Cyna CCCP «O npuMeHeHUH cylaMU 3aKOHOAATEIbCTBA ITPU pACCMOTPEHUH CIIOPOB,
BO3HUWKAIOIINX 3 aBTOPCKUX TPaBOOTHOIIIEHHUI» oT
18 ampestst 1986 1.! B garHoM roctaHorineHmy BepxoBHbiii Cyn IOIYEpKUBAII, YTO COCTABUTEIN COOPHUKOB HEOXPAHSIEMbBIX
ABTOPCKMM IIPAaBOM IPOM3BEAECHUI MMEIOT aBTOPCKOE MPaBO HA 3TH COOPHMKM, €CJAM OHHU TOABEPIIM HX
CaMOCTOSITeJIbHOI 00pabOTKe MM CHCTeMaTu3aluyd. AHAJOTMYHOE MPaBO MMEET M COCTABUTEIb COOpPHMKA, C
COOJII0IEHYEM TTPaB aBTOPOB APYTUX MTPOM3BEAECHUI CAMOCTOSITEIbHO 00pabOTaBIINI MJIM CUCTEMATU3UPOBABIINIA
BKJIIOYCHHBIC B COOPHUMK IIPOM3BEACHUS, SIBIISIOLIMECS IIPEIMETOM Ybero-Jin00 aBTOPCKOIo IIpaBa. 3AeCh
OTOXIIECTBJICHUE KaTETOPUil «TBOPUYECTBO» U «CAMOCTOSITEIbHOE CO3IaH1Ee» HE BHI3bIBAET COMHEHUIA.

B caygae, ecam MMero MecTo MMpaTcKoe KOMMMPOBaHKE, OpraH, pacCMaTPUBAIONINI KOH(MIMKT, IIPeXKIe BCETo
Cylo, MOXET Ha3HauuTh 3KcIepTr3dy. CIeIUaJnCcTEl B COOTBETCTBYIONIEH 00JACTM TBOpPYECTBA HAmyT CBOE
3aKJII0YEHHUE O CAMOCTOSITEIbHOM CO3JIaHUU IIPOM3BEICHMS MO0 O HEIO03BOJEHHOM IOJHOM MM YaCTHYHOM
3aMMCTBOBAaHMM YYKOTo Mpou3BencHUs. B mocieqHeM ciaydae IMpoOM3BEICHUE WU €r0 YacTh He OYIeT SIBISAThHCS
00BEKTOM aBTOPCKOTO IpaBa. boJjiee Toro, OymayT NpUHATH BCE MEPHI I10 3allUTe IpaB IMOIIMHHOIO aBTOpa.



B cootBerctBum ¢ 11. 2 c1. 3 3[IDBM (B penakumu 3akoHa ot 24 nekabpst 2002 r. Ne 177-P3) «TBOpUeCKUi
XapakTep AeATeTBbHOCTH aBTOPOB (COAaBTOPOB) MPEAIIOIaraeTcs 10 TeX IOop, IT0Ka He TOKa3aHO 00paTHOE».

TpakToBKa TBOpYECTBA KAaK aKTa CaMOCTOSITEJILHOTO CO3JaHWs TPOU3BEACHUSI TeM 0oJjiee olpaBIaHHa, 4TO
IIJIST aBTOPCKOTO TpaBa Oe3pa3uyHbl COOCTBEHHO Hay4YHBIC, JMTepaTypHbIE WIM XydOXECTBEHHBIE KadyecTBa
MpOU3BeNCHMS. ABTOPCKOE IIPABO OXPaHsIET JI0ObIe TBOPYECKH CAMOCTOATEIbHbIE MPOM3BEIEHH HE3ABUCHMO OT MX
Ha3HAYeHHs W JOCTOMHCTBA. VcTopuy M3BECTHHI MHOTOYMCJICHHBIE INMPUMEPHl HEMPUSTUSI, PE3KON KPUTUKU
COBPEMEHHUKAMN HEKOTOPBIX JOCTHMKEHUI HayKu, JJUTEPATypbl U MCKYCCTBA, aXe TOHEHWH Ha MX aBTOPOB, C
MMOCTICAYIOIINM  Oe3ymepKHBIM BocxBasieHMeM. CkKaxXeM, paHee OCMEWBaBIIMECS IIPOU3BEACHUS WHBIX
a0CTpakKIIMOHUCTOB MO3IHEe MNPU3HABAIUCH LIEAEBpaMU, BBICOKO OLIEHMBAJIMCh Ha aykKiMoHax. bbeiBajio u
Hao0opoT. Bce 3T0 He MMeeT HUKAKOTo 3HAYEHUS [JIs1 MPU3HAHMSI COOTBETCTBYIOLIMX MPOU3BEAECHUIN 00bEKTaMu
aBTOPCKOTO TpaBa.

C TOYKM 3peHUsT aBTOPCKOI0 MpaBa MpY OTCYTCTBMM ILIarMara, He3aKOHHOT'O IIPMCBOECHUS JIIOOOM pe3ysbTar
YMCTBEHHOM AESTEeTbHOCTU MPU3HAETCSI TROPUYECKUM U MOANAAAET M0 aBTOPCKO-TIIpaBoBy1o oxpaHy. Heobxonumo
JIULIb, YTOOBI TBOPUECKM CAMOCTOSITEIbHOE TTPOU3BEACHUE OTBEUAIO BTOPOMY KPUTEPUIO — ObLIO BhIPAXKEHO, T.€.
CYIIIECTBOBAJIO, B KAKO-TN0O0 00beKTHBHOI (popme.

3aKoH IIpeaycMaTpUBacT NPAMEPHBIii epedeHb OOBEKTUBHBIX (DOPM IIPOU3BEICHMIA:

e TIHMCbMEHHas (PYKOINUCh, MAIIMHOIUCH, HOTHAS 3alUCh U T.I1.);

e ycTHas (MyOoIMIHOE IPOU3HECEHNE, UCTIOTHEHUE U T.11.);

® 3BYKO- WJIM BUOCO3AIIUCh (MeXﬁHI/I‘IeCKaH, MarHuTHasd, L[I/I(I)pOBafl, OIIThUYeCcKas n T.H.);

e 00BEMHO-MPOCTPAHCTBEHHAsI (CKYIBNTYPa, MOJIEb, MAKET, COOPYXEHHE U T.I1.).

[Ipu 3TOM IO 3aIMCHIO TTOHMMAETCs (PUKCAIIds 3BYKOB U (M) M300pakeHUN C MOMOIIBI0 TEXHUIECKIX
CPEeICTB B KaKoOi-TuO0 MaTepHalbHON (hopMe, TMO3BOJISIIONICH OCYIIECTBUTh MX HEOTHOKPATHOE BOCIIPUSITHUE,
BOCHPOM3BeNeHNE WIM cooliieHre. K 4uciay yCTHBIX NMPOM3BEACHUI OOBIYHO OTHOCIT PEYM, B TOM YMCIIE
CylneOHble peun, TOKJIabl, JIEKIIUY, IPOIOBEIN.

B cBs3u ¢ 00beKTUMBHOM (hopmoii MpousdBedeHUs! claeayeT MOAYEePKHYTb, UTO, KaK MpaBujo, 3Ta ¢dopma
BBIPAXKAETCS C MOMOIIBIO PA3IMUYHBIX TEJICCHBIX, MATEPHAJIBHBIX HOCHTENIEH (OyMaru, XojicTa, KaMHs, IVUCKEThI 1
T.m.). IIpy 3TOM Ha MarepuajbHble HOCUTEJIM MOXET CYLIECTBOBAaTb M OOBIYHO CYIIECTBYET Ube-TO ITPaBO
COOCTBEHHOCTH WJIM MHOE BeIlHOE ITpaBo. OQHAKO 3TO HE IMPUBOMNT K IMIPEBPAIICHUIO CHUCTEM HAayYHBIX IIOHATHIH,
JINTePATyPHBIX WU XyOO0XKECTBEHHBIX 00pa30B (T.€. UeaTbHbIX PE3YIbTaTOB MHTE/ICKTYAIbHOM NesTEIbHOCTH) B
MaTepualibHble 0ObEKThI.

ns Npu3HaHus NPOM3BEAEHMS], BbIPAKEHHOrO B 0OBEKTUBHOM dhopMe, 0O6BEKTOM aBTOPCKOro npaBa He UMEET 3HaYeHus

Takke crnocob ero BblpaxeHus. Hanpumep, HeEKOTOpble MO3Thbl 3aMUChIBASIM CTUXM Ha MaHXeTax, ManupoCHbIX KOpobkax uau

obpbiBkax raset. Moat B. Bbicoukuii nucan 4epHOBUKN OTAENbHbIX CBOMX NMECEH BO BPEMS CbEMOK KMHODUIBMOB HA MOHTaXHbIX

KapToykax. [lns aBTOpCKOro npaea 3Tu crnocobbl 06 EKTUBMPOBAHUS TBOPYECKMX NPOU3BEAEHMI TaKKe HE UrpaloT HUKAKOM ponu.

Ecnn kTo-nn60o nonbiTaetcs OI'Iy6J'II/IKOBaTb 3TN CTUXM No4 CBOMM MMEHEM U nnarnat 6y,u,eT AoKa3aH, 6y,u,yT OXPaHATbCHA aBTOPCKMne
npasa noara, co3aartesia CTMxos, a nencTensg nnarmatopa npecevyeHsol.

FOpunryecku 6e3pa3IMIHBIM SIBJISIETCST M TAKOW acTIeKT MPOM3BENeHMs, KaK ero o0HapogoBaHue. ABTOPCKOE
IPaBO PACIPOCTPAHSIETCSI KaK Ha OOHApOJOBAaHHBIC, TaK M HAa HEOOHAPOJOBAHHbIC MPOU3BEACHMS, €CIAU OHU
CYLIECTBYIOT B KaKOM-I1100 00beKTUBHOM (popMe. MHBIMU clloBaMHU, aBTOPCKOE IPaBO B PaBHOM Mepe OXpaHseT
KaK PYKOIIMCh POMaHa, JIeXKaIlylo B SIIMKe CTOJIa MHUcaTesl, TaK U OMyOJMKOBAaHHBIM, T.€. BBIIYIICHHbBIN B CBET,
pOMaH.

CkazaHHO€ OTHOCHUTCS K J1I0001 (hopMe 00HApoAOBaHMs, T.€. OCYIIECTBJIEHHOTO C COTJIacus aBTOpa JIeiCTBUS,
KOTOpOE€ BIIEpBBIE [lelaeT IPOU3BEAeHUE JOCTYITHBIM Ui BceoOIlero cBeneHus. PopMaMu OOHApOAOBAHMS
TIPOM3BENIEHMS CITyKaT €ro OIyOIMKOBaHWE, ITyOIMYHBIN 1TOKa3, MyOIMYHOE NCTIOJTHEHNE, Tiepeaaya B 2¢hup u T.11.
[IpousBeneHune cumMraercss 0OHAPOJOBAHHBIM C MOMEHTa, KOLJa OHO CTajJ0 IOTEHLMAJIbHO MOCTYIHBIM s
CBelCHUsI HEONpPEICIECHHOTO Kpyra JIMI, HE3aBUCMMO OT 4YMCIa JIML, pPeaJbHO BOCIPUHMUMABIIUX 3TO
MPOMU3BEICHUE.

Ony0/MKOBaHHE — 3TO BBIMYCK B 00OpallleHWe C COIJIaCHs aBTOPa 3K3EMILISIPOB TTPOM3BEIACHNSI B KOJIMUECTBE,
JIOCTaTOYHOM JIJISI YOOBJIETBOPEHUSI Pa3yMHBIX IMOTPEOHOCTEN MyOIMKM MCXOAS U3 XapakTepa IpousBencHus. B
(opmMe omy6nMKoBaHUS OOHAPOMYETCSl OOJBITMHCTBO JIMTEPATYPHBIX (B TOM YHWCJIe HAYYHBIX) TIPOU3BEACHUM,
M3IAI0IIMXCS TUPaXaMU, OIIPaBIAHHBIMU YUTATEIBCKUM CIIPOCOM.

[Ipexnme yeM ompeeUTh MyOIMYHBIA XapakTep I10Ka3a, MCIOJHEHUs WIKM Iepegadyu B 3pup, HEOOXOAUMO
MOSICHUTh MX CMbICJ KaK TakoBbIX. [lon MOKa3oM MpOM3BEACHUSI ITOHMMAETCS, B YACTHOCTH, AEMOHCTpPALIMSI
OpUIMHAJla WIM D3K3eMIUISIpa IIPOM3BEICHMSI HEIMOCPEACTBEHHO WM Ha 3KpaHe C TOMOIIbIO TUIEHKH,
JIMAIo3UTUBA, TeJEBU3MOHHOTO Kaapa WIM MHBIX TEXHUYECKUX CPEACTB. TUMMMUYHBIE 00BbEKTHI aBTOPCKOTO IpaBa,
obHapomyemble B (opMe ToKaza, — 3TO KWHO(MWIBMBI M TPOU3BENEHMS XUBOIMCH, 3KCIIOHMpPyeMble Ha
OTKDBITEIX BBICTaBKaX. DK3eMIUIIPOM NpPOHM3BENEHHSA WMEHYETCS €ro KOIMSI, WM3TOTOBJICHHAasI B JIFOOOM



MaTepualibHOI (hopMme.

Ncnoanenne — 3T0 mpeacTaBieHUE IIPOU3BEICHMS ITOCPEICTBOM UTPHI, IeKIaMallii, TIeHUs, TaHIIa B XKUBOM
HUCIIOTHEHUH WUIN C TIOMOIIBI0 TEXHNYECKMX CPEACTB (Tejie- M pagruoBelIaHsl, KabeIbHOTO TeJICBUACHUS M T.I1.);
I0Ka3 KaapoB ayAMOBU3YaJbHOIO IIPOM3BEAECHUsI B UX IIOCIIEAOBATEIbHOCTH (C COIPOBOXICHUEM WU 0e3
conpoBoxaeHus 3BykoM). Ilepenayeii B 3¢pup npusHaeTCsl COOOIIEHNE ITPOU3BENCHMS ITOCPENCTBOM €To Iepeaadyn
I10 PaJyo WU TeJICBUACHUIO.

HOns Toro 4YTOoOBI MOKAa3, WCIOJHEHWE WIM Ilepefada B 3(GUp TpaKTOBAIMCH KaK OOHapoIOBaHUE
MMPOU3BEICHNSI, OHU JOJKHBI HOCUTH MyOJIMYHBIN XapakTep, T.c. Ie1aTh IPON3BEICHNE TTOTCHIINATBHO JOCTYITHBIM
HeomnpeaeaecHHOMY Kpyry jull. [TosTtoMmy, cKaxkeM, TICpPBEII TTOKa3 IIPOM3BEACHUS C COTIAcHsI aBTOpa MO KaHajlaM
KaOeJIbHOIro TEJIeBUACHUsI He IMpHU3HAETCsl Iepemadeil B 3up MU, cjleaoBaTesIbHO, OOHApOJIOBAHMEM IAHHOTO
MPOM3BEICHMSI.

ITy6auuHbIii TOKa3, MyOJIMYHOE HCIIOJHEHWE WM COOOLIeHMWE TIPOM3BEACHUS IJISI BCEOOIIEro CBEICHUS
IMOHMMAIOTCSI KakK JIIoOble I110Ka3, WCIOJHEHUE WIM COOOIICHUE ITPOM3BEICHUS HEMOCPEICTBEHHO MO0 ¢
ITOMOINBIO TEXHUYECKUX CPEACTB B MeECTe, OTKPBITOM IS CBOOOTHOTO ITOCEIIEHWs, WJIW B MeCTe, TIe
MIPHUCYTCTBYET 3HAYUTEIFHOE YHCIIO JIUII, HE TIPUHAIIEKAIINX K OOBITHOMY KPYTY CEMbH.

2. Bunpl 00b€KTOB aBTOPCKOTO NMpaBa

Wcxonss u3 Ttoro, 4to JoOble MPOM3BEACHUS, OTBEYAIOIIMe PAaCCMOTPEHHBIM ABYM KPUTEPUSIM, SIBJISIFOTCS
00beKTaMU aBTOPCKO-IIPABOBOI OXpaHbl, 3aKOH JaeT JIUIIL MPUMEPHbIA NepedyeHb Harbosiee pacpoCTpaHEHHBIX
U3 TaKUX OOBEKTOB C YUETOM HE TOJBKO UX 00BEKTUBHOI (POPMBI, HO U Ha3HAYEHMUS, XKaHpa, chepbl IPUMEHEHUST
1 B3aMOCBSI3H OTIEJBHBIX IPOU3BecHII TBopUecTBa. O0BbEeKTAMH aBTOPCKOro NpaBa, B YACTHOCTH, SIBJISTIOTCS:

e JIUTepaTypHBIC TIPOM3BeIeHMS (BKIIOYasi MporpaMMbl 11t DBM);

e JpaMaTHUYECKHE, MY3BIKAJbHO-ApaMaTHUYECKKE, CIEHApHbBIE, MY3bIKAIbHBIE, XOpeorpaduueckKue IPOU3BENEHUS U

[MAHTOMUMBI,

e AyIMOBM3YyasibHBIC TMpPOU3BeAEHUS (KUHO-, Teie- U BUACOMDUIbMBI, Claiabl, AuaduiIbMbl W APYTUe KUHO- U
TEJIEIIPOU3BENECHNS), COCTOSINNE 13 3a(UKCUPOBAHHON CEPUU CBSI3AHHBIX MEXIY COOOM KaapoB (C COMPOBOXIEHUEM
nin 0e3 COMpPOBOXIECHMS MX 3BYKOM) U MpeIHa3HAYEHHbIE I 3PUTEIHHOTO M CIYXOBOI'O BOCIIPUSTHUSI C TIOMOIIbIO
COOTBETCTBYIOIIMX TEXHUUECKUX YCTPOICTB;

e TMPOM3BEACHUS >KWUBOIMCH, CKYJIBNTYpbI, rpaduku, am3aiiHa, TpacdUyecKWe paccKasbl, KOMHMKCHI W Ipyrue
MPOM3BEICHMS N300pa3UTEIbHOIO UCKYCCTRA,

e IPOM3BEACHUS NEKOPATUBHO-IPUKIAIHOTO U CLieHOrpachHUYecKOro MCKyccTBa (OO IMpOM3BEeACHUEM IEKOPATUBHO-
MPUKJIATHOTO MCKYCCTBAa TMOHMMAETCS IByXMEPHOE WJIM TPEeXMEpHOe IPOM3BeleHME MCKYCCTBa, IepeHEeCeHHOe Ha
MPeAMEThI MPAKTUIECKOTO NCIOb30BaHMsI, BKJIIOYast TPOU3BEACHUE XYI0XECTBEHHOTO MTPOMBICIIA WU MPOU3BEICHME,
HM3TOTOBJISIEMOE IIPOMBIIIUIEHHBIM CITOCOOOM);

e IIPOM3BENEHUS APXUTEKTYPHI, TPAIOCTPOUTEILCTBA 1 CaJOBO-IIAPKOBOIO MCKYCCTBA;

e (poTtorpacpmueckre mpou3BeAeHUS 1 TIPOU3BEICHMSI, TTOJTYYEeHHBIE CITOCO0aMM, aHAJIOTMYHBIMU (poTorpaduu;

e reorpaduyeckue, reoJOrMYeCKre U JIpyrue KapThl, MIaHbl, 3CKU3bl U TUIACTUYECKUE MTPOU3BENCHMUSI, OTHOCSIIIMECS K
reorpachuy U JPYTUM HayKaM.

Kaxnplii #3 TepeyuclIeHHbIX OOBEKTOB aBTOPCKOTO MpaBa MOXET ObITh KjiIacCU(PUIMPOBAH TIO
MHOTOYMCJICHHBIM ITOABUIAM WJIM Pa3HOBUIHOCTSIM — I10 WX BHEITHUM (hopMaM, XKaHpaM, chepaM IIpUMEHEHMSI.
Hanpumep, nurepaTypHble TIPOU3BEAEHUS MOTYT OBITh XYI0XECTBEHHOTO, HAy9YHOTr0, yueOHOro 1 T.I1. XapaKTepa.
Hekotopbie mpom3BeneHUsI BIIEPBBIC IIPSIMO YIIOMHMHAIOTCSI B 3aKOHE (HampuMmep, KOMUKCHI). OmHaKo Bce
Ha3BaHHbIE U HEHa3BaHHbIEC BUAbI, MOABUALI U PA3HOBUIHOCTH JIMILb TOTAA CTAHOBSATCS O0OBEKTaMU aBTOPCKOIO
MpaBa, KOIJa OHM SIBJISIIOTCS pe3yjJbTaTaMU TBOPUECKON JESITEAbHOCTA M CYLIECTBYIOT B KaKoOM-T1H0O0
00beKTUBHOI ¢opme. B cuiy ocoboit mpakTUUeCKOW BaXHOCTM M cHelu¢pUKUA MpaBOBOM OXpaHbl B
JOTIOJTHUTEIBHOM TIOSCHEHUH HYKIAIOTCS, TTOXKaIyil, JTUIIb IIporpaMMEl 111 DBM, 6a3bl JaHHBIX U TOIOJIOTHU
MHTETPAIbHBIX MUKPOCXEM.

BcneacTBrue HEMOBTOPUMOCTY MHAMBUAYAIBHBIX CLIOCOOHOCTENM aBTOPOB, CAMOCTOSITEJIbHO CO3[AI0LINX CBOU
MPOU3BeaAeHNsI, 00BEKTHI aBTOPCKOTO MpaBa BCerna OpUTruHalbHBL. BMecTe ¢ TeM HEKOTOphble TBOPUECKHU BIIOIHE
CaMOCTOSITe/IbHbIE TIPOU3BEACHUSI MOTYT ObITh OPTaHUYECKU CBSI3aHbI C APYTMMM, CIYXXUTh UX HOBOH BHEIIHEN
¢opmMmoii. Takue npousBeaeHUS UMEHYIOT MPOU3BOAHBIMU. K HUM OTHOCSITCS MEepeBOAbl, 00padOTKM, aHHOTALIUH,
pedepatbl, pe3tomMe, 0030pbl, MHCLIEHMPOBKU, apaHXXUPOBKU U APYyrMe MNepepadOTKU MPOM3BEICHUIN HayKu,
JIUTEPaTypPbl U UCKYCCTBA.

IToMuMO TIpOM3BOAHBIX TIPOU3BEACHUII K OOBEKTaM aBTOPCKOIO IIpaBa TakKXKe OTHOCSTCSI COOPHMKU



(HLIMKIIOTIEINM, AHTOJIOTWM, 0a3bl MAHHBIX) W APYTMe COCTaBHble NPOU3BEAEHMs, TIPEICTaBJISIONIE COOOI
pe3yabTaT TBOPUYECKOTO TPY/A MO MOA00PY WY PACTIONOXKEHUIO MATEPUATIOB.

3. HpOI/BBe)leHI/Iﬂ, HE ABJIAIOIIUCCA 00BbEKTAMH ABTOPCKOro nmpasa

3aKOH TPaAWIIMOHHO IIpeAyCMAaTpUBacT Kpyr NMPOH3BeIeHHIA, He SIBJISIOIINXCS 00bEKTAMH aBTOPCKOrO INpaBa.
3Jr0:

e obdulMaNbHbIE JAOKYMEHTBI, B YAaCTHOCTH 3aKOHBI, CYIEOHBbIE PpEIICeHWSI, WHbIE TEKCThl AIMWHHUCTPATUBHOTO U
CyneOHOTO XapakTepa, a Takxke UX 0UINaTbHbBIE TIEPEBOIBL;

® TOCYIapCTBEHHBIE CUMBOJIBI 11 3HaKU (chtaru, repobl, oplieHa, TeHeXKHbIe 3HAKU U T.11.);

e TPOM3BEACHUS HAPOIHOTO TBOPYECTBA;

® COOOIIEHUS O COOBITUSIX U (haKTax, UMEIoIINe NHGOPMALIMOHHBIN XapaKTep.

MOTHUB IIPOCT: HENB3s CTABUTh BO3MOXKHOCTH MCITOJIb30BAaHMS 3aKOHA WJIN I€HEXKHBIX 3HAKOB B 3aBUCHMOCTD
OT YCMOTPEHMS JIMII, HAIMMCABIINX WX MPOCKT WM COEJIABIINX MX 3CKU3. [103TOMy clIOBOYIIOTpeOIeHUS Bpoae
«aBTOp 3aKOHa, repba, ¢ara» cieayeT MIOHUMATh B CyTy0o OBITOBOM, a HE aBTOPCKO-ITIPaBOBOM CMBICIIE.

BMecte ¢ TeM cienyeT MMeTh B BUOY, UTO TBOPYECKUU TPy MO CUCTEMATU3allMM 3aKOHOB, CYAEOHBIX
pellIeHuii, aAMUHUCTPATUBHBIX ¥ TOMY MOIOOHBIX aKTOB IMOPOXKAaeT aBTopckue npasa. [1oaToMy mpous3BoaHbIE U
COCTaBHBIC TIPOM3BEACHUS OXPAHSIOTCS aBTOPCKMM IIPAaBOM M B TOM Cllydae, KOTJa OHM OCHOBBEIBAIOTCSI Ha
MMPOU3BEICHMSIX, HE SIBIISTIOIINXCSI 00bEKTaMM YbeT0-JIM00 aBTOPCKOTO IIpaBa.

ABTOpPCKOE MPaBO HE PacHpOCTPaHAETCS TAKXKE Ha MAEH, METOAbI, MPOIECCh, CHCTEMbI, CIOCOObI, KOHIIEIIINH,
NPUHIMIBI, OTKPBITHA M (pakThl. JJlaHHOE OrpaHMUYEHME aBTOPCKOrO IIpaBa, mpeaycMaTpuBaeMoe II. 4 ¢T. 6 30All,
00YCJIOBJIEHO HE TOCYyIapCTBEHHBIMU MHTepecaMu (Kak B ciyyae ¢ 3aKOHAMU WIM OpAEHAMU), a HECIIOCOOHOCThIO
CaMOro aBTOPCKOIO IpaBa OOECHEeUMTh HaIjexkallylo OXpaHy IepeyucIeHHBIX docTuxkeHuit. IlpsimMas oxpaHa
HIEeH, CITOCOO0B W TOMY ITOMOOHBIX PE3YJIBTAaTOB BO3MOXHA JIMIIL B paMKaX KeCTKON (DOopMallM3allii JaHHBIX
pe3yIbTaTOB, MPOBEICHMUS SKCIIEPTU3El M BBIAAYM OXPAaHHBIX JOKYMEHTOB (IT0 MAaTEHTHO-IIPABOBOI MOJEIN), YTO
HE BXOIUT B (DYHKIIMM aBTOPCKOTO IIpaBa.

4. Cddepa neiicTBUS aBTOPCKOro nMpasa

OxpaHa pOCCUICKNM aBTOPCKUM IIPaBOM ITPOM3BEACHUI HAYKH, TUTEPATYPEl 1 UCKYCCTBA 3aBUCUT HE TOJEKO
OT MX TBOPYECKOTO XapaKTepa M OOBEKTUBHOM (POPMBI, HO M OT MeCTa WX HaXOXICHUSI, 0OHAPOIOBAHUS M OT
rpaxaaHCcTBa ux co3mareseil. C yueToM 3Tux akTopoB ompenessercs cdhepa IeicTBYs aBTOPCKOro Ipaga.

ABTOpPCKOE TpaBO pacIpoCTpaHsSIeTcs Ha Bce OOHApOJOBaHHBIE JIMOO HEOOHAPOJOBAaHHBIE ITPOU3BENCHMUS,
HaXoJAIMecs B KaKoii-11M00 00bekTBHOI opMe Ha Teppuropund P®, He3aBUCMMO OT IpaXkIaHCTBa aBTOPOB M UX
TpaBoIpeeMHUKOB. Ha oOHapomoBaHHBIE MO0 HEOOHAPOMOBAaHHBIC TTPOU3BEICHNSI, HAXOAAIIMECS 32 MpeaeaMu
Poccuu, aBTOpCKOE TIpaBO IPU3HAETCS TOJILKO 3a aBTOpaMM — rpaxngaHamMu P® m mx mpaBonpeeMHUKaMH. 3a
rpaxkgaHaMU IPYTUX TOCYIApPCTB U MX IIPaBOIIPeeMHMKAMM aBTOPCKOE TIPAaBO Ha TaKKe MPON3BEICHMUS IIPU3HACTCS
TOJILKO B COOTBETCTBUM C MeXOyHapoaHbIMU goropopamu P®D (m. 1 ct. 5 30AIl), B Tom uucie bepHckoii
KOHBEHIIMEN 00 OXpaHe JUTEPaTYPHBIX M XYI0XKECTBEHHBIX IIpou3BeneHMii 1886 r. 1 BcemupHoil KOHBEHLIMEN 00
aBTOpcKoM mpaBe 1952 r.

Baxawel m apyrue mpaBwia. [IpomsBeneHMe TakoKe CUMTAETCsS BIIEPBBIC ONMYOJMKOBaHHBIM B Poccuiickoit
Denepannu, ecnmu B TedeHue 30 mHe#l mocie maThl MEPBOTO OIMyOJMKOBaHMS 3a TipeneidamMu P® oHoO ObLIO
oIry0IMKoBaHO Ha Teppuropun PO. KpoMe Toro, mipegocraBiernne Ha Tepputopun PO oxpaHbI TIpon3BEeIcHUIO B
COOTBETCTBUM C MEXIYHApOTHBIMH moropopamu P® ocymecTBisiercss B OTHOLICHWU TIPOM3BEICHUIA, HE
MepelIeaIINX B OOIIECTBEHHOE MOCTOSIHME B CTpaHE ITPOMCXOXICHMS ITPOM3BEICHMSI BCICACTBUE MCTCUCHUS
YCTaHOBJICHHOTO B TaKOWl CTpaHe CpoKa IEHCTBUS aBTOPCKOTO IIpaBa M HE IEPelICOIINX B OOIIECTBEHHOE
nmoctostHre B PD 1o Toii ke mpuanHe (11. 4 cT. 5 30AIl B pemakimu 3akoHa oT 20 utoiis 2004 1. Ne 72-D3).

§ 3. CyObeKThl aBTOPCKOTO NMpaBa

1. Buapl Cyﬁ’beKTOB ABTOPCKOro nmpaBa v €ro BO3HUKHOBCHHE

CyO0BbeKTaMu aBTOPCKOIO IIpaBa SIBJISIOTCS C€O3IATeN MPOM3BedeHHMii HAyKU, JIMTepaTypbl U MCKYCCTBa, MX
NpaBoNpeeMHUKH YJIM padoTonaTe/ M U Apyrue Juna, IIproopeTaioiie Mo 3aKOHY WX TOTOBOPY MCKITIOUUTEIbHBIE
aBTOPCKUeE IpaBa.

B kadecTBe CyOBEKTOB aBTOPCKOTO IIpaBa MOTYT BBICTYIATh KakK (pM3MYECKHE, TaK U opuandeckue Jmma. K



YUCJTY TIOCTIEMHUX OOBIYHO OTHOCSTCS M3JaTeNH Ta3eT, XKypHAaJIOB M HEKOTOPBIX APYTUX COCTaBHBIX TTPOU3BEICHUIA,
H3rOTOBHUTEH ayIHOBU3YAIbHEIX IIPOM3BEICHUN 1 PA00TOAATEH aBTOPOB CITY>KCOHBIX ITPOM3BEICHMUIA.

ABTOpPCKOE TIpaBO Ha IPOM3BeACHNE BOZHIKACT y €Tr0 co3daTelisl B CIIy caMoro ¢akra co3manusa. B stom omHO
M3 TJIaBHBIX JOCTOMHCTB aBTOPCKOIO IIpaBa II0 CPaBHEHMIO C IIATEHTHBIM IIPaBOM Ha M300peTeHHE U ApYrue
OOBEKThl IPOMBIILJICHHOM COOCTBEHHOCTU. [l BO3HMKHOBEHHMSI M OCYIICCTBJICHMS aBTOPCKOIO IIpaBa He
TpedyeTrcs PpercTpPaliM, WHOIO CIECLMAJIBbHOIO OMOpPMIICHUS IPOM3BEACHUs WIM COONIONECHUS KaKUX-JIMOO
dopManbHOCTE.

OO6nagarenb UCKITIOYUTENBHBIX aBTOPCKUX TIpaB ISl OTOBEIEHMSI O CBOMX IpaBaX MOXET (HO He 00s13aH)
WCTIONb30BaTh 3HAK OXPaHbl ABTOPCKOTO MpaBa, TOMEIIAeMbIii Ha KaXmoM 32K3eMIUISIpE TPOU3BEACHUS U
COCTOSIIIMIA U3 TPEX JIEMEHTOB:

® JIATUHCKOM OYKBBI «C» B OKpYKHOCTH: ©);

® VMCHU (HaI/IMCHOBaHI/IH) 00J1aJaTelIsl UCKIIOUYUTEIbHBIX ABTOPCKMX ITpaB,

® TOoJa II€pBOro OHy6HI/IKOBaHI/IH IIPOU3BCACHUSA.

IMockonbKy 3HaK OXpaHbl aBTOPCKOTO TIpaBa CIYXXUT WH(GOPMAIIMOHHBIM IIEJISIM U €r0 TIOMEIlleHUue UMEeT
dbakyabTaTUBHBIA XapakTep, mpoTuBopeyar 1. 1 cT. 9 30AIll u BcemupHoii KoHBeHIIMU 00 aBTOPCKOM Tipase 1952 r.
JIOITyCKaeMble MHOIJA BeJOMCTBEHHbIE IIPEANUCaHUs 00 00s3aTEIbHOM ITOMEIEHNM Ha KAaXIOM M3IAHUU 3HAKa
OXpaHbI aBTOPCKOTO IIpaBa’.

BbykBa «C» sgBisieTcss Ha4aJIbHOI OyKBOI aHTJIMICKOTO clioBa «copyright» («aBTopckoe mpaBo»). [lomelieHue
3HaKa OXpaHbl aBTOPCKOIO MpaBa Ha 3K3eMIUISApax OMyOJMKOBAaHHBIX IMPOU3BEACHUII MPU3BAHO Ha IPaKTUKE
00ecCIeunTh BBISIBJICHUE CIydaeB HECaHKIIMOHUPOBAHHOTO (HE3aKOHHOTO) MCIOJIb30BAHWS aBTOPCKMX IpaB Ha
JaHHble Tipou3BeaeHUs. C MOMOIIBIO 3HAaKa OXpaHbl CIAYXXObI, O0I0pO M 00lIecTBa (TaMOXEHHbIE, aBTOPCKO-
IPaBOBbIE U T.II.), B YbM 3aJaYd BXOOUT BBISBIEHUE HApYLIEHUI aBTOPCKUX IIpaB, MOIyT Oosee 3(h@deKTUBHO
GOpPOThCS C HEMAO3BOJECHHBIM MCIIOJb30BAHMEM OXPaHSIEMbIX 3aKOHOM IIpou3BeaeHMil. Hampumep, TaMOXeHHbIE
OpraHbl, MMesl TIEPEYHU OITyOJIMKOBAHHBIX B CTpaHe MPOU3BEACHUN, CIAEAST 3a HAJTUYMEM Ha OSK3eMIUISIpax
MMIIOPTUPYEMOI1 TIeYaTHOM MPOAYKIIMY 3HaKa oXpaHbl. OTCYTCTBUE 3HAKa OXpaHbl, PaBHO KaK M €ro He3aKOHHOE
TTOMEIIIeHWe MOTYT ITOBJIeYb 3allpeT Ha BBO3, apecT MPOMYKIIMU W IPYrHe CaHKIIMU, HajlaraeMble, Kak IIPaBuiIo,
CYIOM.

CyIiecTByeT mpe3yMIIUs AaBTOPCTBA. TIPW OTCYTCTBUM JIOKA3aTeIbCTB WHOTO aBTOPOM TIPOW3BENCHUS
CYMTaeTCs JIMLO, YKa3aHHOE B KAUeCTBE aBTOPA HA OpUTMHAJIE WM dK3eMIUIspe (KOmuu) mpousBeaeHus. JaHHas
MPE3YMIILIMS PACIIPOCTPAHSIETCS M HA CJIydau CO3IaHMUsI IIPOU3BEACHUS HECKOJIbKIMMU aBTOPAMU, T.€. COABTOPAMU.

2. CoaBTOpbI KaK CYObEKTHI aBTOPCKOIO NPaBa

CO&BTOpCTBO IopoxXaacT d)aKT Co31aHus Mpou3BeaAcHHsA COBMECTHBIM TBOPYECKHUM TPYAOM JBYX WIH ooJiee JIMIIL.
CoaBTOpBI NMCIOT €IUHOE ABTOPCKOE NMPABO HAa ITPOMU3BCACHUC, KaK 06pasy101uee OOHO HEPa3pbIBHOC LICJIOC, TaAK 1
COCTOMIIECE U3 CaMOCTOATCIIBbHBIX ‘IaCTefl, KOTOPbLIC MOIYT OBITh HMCIIOJIB30BAaHBI HE3aBUCUMO Apyr OT Apyra.
IlepBoe COABTOPCTBO HMEHYETCS Hepas3meJdbHbIM, a BTOPO¢ — pa3melbHbIM. OTH [Ba BHUIA COaBTOPCTBA
Pa3IUYaAOTCS PEXKMMOM HMCIOJIb30BAHUS IIPOU3BEICHUN.

Mpumepbl HepasaenbHOro COaBTOPCTBA — TBOPYECTBO XYOOXHUKOB KykpblHMKCbI (KynpusiHoBa, Kpbeinosa, Huk. Cokonosa)

vnun nucatenein U. Unbda n E. MeTtposa (pomaHbl «[BeHaauaTe CTyNbeB» U «30510TOM TeNneHok»). OHN He BbIOENSIOT CBOW YacTn

KONNEKTUBHBIX NPOV3BEAEHUIA.

TUNUYHBLIN NpUMep pas3fenbHOro COaBTOPCTBA — KOMNEKTUBHbIE YHEOHUKW [NS IOPUANYECKMX BY30B, rfaBbl KOTOPbIX,

HanMcaHHble OTAENbHBIMU COaBTOPaMM, HETKO pasrpaHuyeHbl 1 MOTYT UCMONb30BATbLCA CAMOCTOATENBHO.

Jpyroin npumep — My3blkanbHO-ApamMaTUyeckoe Npou3BefeHne C TeKCTOM, Hanpumep ornepa. byaydn eomHbiM 06bEKTOM
aBTOPCKOro npasa, OHa NIerko pacnafaeTcs Ha [iBa CaMOCTOSITESNIbHbIX NPOU3BEAEHUS (MMOPETTO 1 My3blky) C ABYMSI pasHbIMU
aBTOpaMu.

[To oOmemy mpaBwIy MpaBO Ha MCIIOJIB30BAaHME JIOOOTO KOJIJICKTMBHOTO MPOM3BENCHUS MPUHALICKUT
COaBTOpaM CoBMeCTHO. [1pu XeJaHUM OHM MOTYT perjaMeHTUPOBaTh CBOM OTHOILIEHWS] B3aMMHBIM COIJIAIIEHUEM.
BMmecte ¢ TeM mpu pasfgesbHOM COaBTOPCTBE KaXKIblii M3 COABTOPOB BNPaBe MCHOJb30BATh CO3AAHHYI0 UM YaCTb
NPOU3BEJAEHHS M0 CBOEMY YCMOTPEHHIO, B TOM UMCJIE 3alPETUTh €€ MCTIOJb30BaHNe, €CJIM MHOE He TPETyCMOTPEHO
corJIallleHueM MeXIy coaBTopaMu. HampoTus, mmpm Hepas3meabHOM COAaBTOPCTBE, KOTma MpOM3BeIecHNE 00pa3yeT
OIHO Hepa3pBhIBHOE 1IeJI0€, HU OAWH M3 COAaBTOPOB He BIIpaBe 0¢3 MTOCTATOUYHBIX K TOMY OCHOBAaHHUI 3alpeTHTh
HCIIOI30BaHUE TIPOU3BEACHMS.

Bormipochkl coaBTOpCTBa SIBJISIOTCS OJHMMU M3 Haubojiee paclpOCTpaHEHHBIX M CJIOXHBIX B CIOpax,
BO3HMKAIOLIUX U3 aBTOPCKUX MpaBooTHOLIeHUI'. CloXUBIIAsCS CyaeOHast MPakTUKa UCXOAUT U3 BO3ZMOXHOCTU
JOCTVKEHUSI COIJIAIIEHHA 0 COABTOPCTBE Ha JIIOOOM CTaIWM CO3JaHUS KOJIJICKTUBHOTO TIPOM3BEACHMS VUIM JTaXe
rmociie ero 3aBepiieHUsA. CoaBTOPCTBO Ha KOJUIEKTMBHOE IIPOM3BEICHNE MOXKET BO3HUKATH W MPHU OTCYTCTBUH



TAaKOTO COIJIAIICHMS, HAIIPUMEp TIPU MCITOJIb30BAaHNM KOMITO3UTOPOM M3JAHHBIX JINTEPATYPHBIX ITPOU3BEACHMI
JUISL CO3JAaHMSI MY3BIKAJIBHBIX IIPOM3BEAECHUI C TEKCTOM. B J11000M ciydae BaxeH (DAKT TBOPYECKOrO y4acTus B
cosgaHuy npousBefeHus. OkasaHWe aBTOPY WJIM COABTOpAM JIMIIb TeXHHYECKOil moMomu (I1oa0op MaTepuaion,
BBIYEpUYMBAaHUE CXeM, OUarpaMm, rpadukoB M T.II.) COaBTOPCTBa He IopoxnaeT. He BemeT K COaBTOPCTBY U
pacIpoCcTpaHEHHOE HbIHE CIIOHCOPCTBO, T.¢. OKasaHMe aBTopaM (PUMHAHCOBOM IIOMOIINM [UISL CO3OaHUs
MPOMU3BEICHMS.

3. CocraBuTeM KaK Cy0beKTbl aBTOPCKOIO NpaBa

npaBOBOVI CTaTyC aBTOPOB OTACIBLHLIX, MPECXKIAC BCETO COCTABHLIX U ITPOMU3BOAHLIX HpOI/ISBeI[eHI/Iﬁ o6naz[aeT
omnpeneieHHO crneuudukoil. ABTopy cOOpHUKA, 0a3bl JAaHHBIX WM APYrOoro COCTAaBHOTO MPOU3BEIACHUS,
NMEHYEMOMY COCTaBHUTEJEM, ITPUHALJICKUT aBTOPCKOE ITPAaBO Ha OCYLICCTBIICHHBIC UM HOZ[ﬁOp WM PACNoJIOKEeHue
MaTEpHAJIOB. COCTaBI/ITCHbCTBO, 6YHY'II/I TBOPYECKUM TPYAOM, ITOPOXKAACT aBTOPCKUEC IIpaBa AaXE€ B TOM CJy4ac,
Koraa CUCTEMAaTU3UPYEMBbIC UICHN WU CbaKTbI He ABJISIOTCSI 00beKTaMU ABTOPCKOTIO ITpaBa.

Hanpumep, aBTOpcKoe NpaBo He oXpaHseT GakTbl NPUHAANEXHOCTN TenedOHHbIX HOMEPOB KOHKPETHbIM aGoHeHTaM. MNoaTomy

Yy pasHblX cocTaBuTeneli MoxeT ObiTb aBTOPCKOe NMpaBo Ha TenedOoHHble CMNPaBOYHUKM Aaxe B npeaenax ofgHOro HacesneHHoro

nyHkTa. BaxHo nnwb, 4To6bl CNPaBOYHUKW Pa3HbIX COCTaBUTENEN, CoaepXKallme oanHakoBble TenedoHHbIe HOMepa OLHUX U TEeX Xe

abOHEHTOB, CYLECTBEHHO pasfnuMyannucb No noabopy W pPacrnofioXeHWo NpegMeTHOro Katanora, ero OTAefibHbIX Pyopuk,

doTonnniocTpaLmii, peknaMHbIX MaTepuasnos, a Takxe no BO3MOXHOMY CONPOBOAMTENIbHOMY NepeBoy TEKCTOBbIX MaTepranoB Ha

MHOCTpPaHHbIE A3bIKK, LBETOBOMY 0(OPMIIEHUNIO N apPXUTEKTOHNKE BYKBEHHbIX, UMPPOBLIX U rpadnU4ecknx KOMMOHEHTOB. Mpy Takom

ycnoBumM He 6yaeT MMeTb MPaBOBOrO 3HAYEHWUsl, KTO M3 COCTaBUTENEl paHblle WAM MOo3Xe WCMNOoNb30Ban 4SS NoaroTOBKU

CnpaBOYHUKA WCXOOHYID HeoxpaHsiemylo daktuyeckylo mHdpopmaumio. CornacHo ab3. 4 n. 1 ct. 11 30AlN aBTOpPCKOE MNpaBoO

COCTaBUTENS He NPensaTCTBYET APYrMM JiMLiaM OCYLLECTBIISATb CaMOCTOSTENbHBIA NOAGOP UK PachoNoXEeHNe TeX Xe MaTepuasnoB

LS CO34aHNSA CBOUX COCTaBHbIX MPOU3BEAEHWIA.

PazymeeTcs, coctaBuTenn, UMEIOIINE A0 C IPOM3BEACHUSIMM, OXpaHSIEMbIMU aBTOPCKUM ITPaBOM, 00SI3aHbI
CUMTATbCS C aBTOpaMU JaHHBIX NMPOU3BeIeHUI. bojee Toro, cocTaBUTENb MOJb3YeTCS] aBTOPCKUM IPABOM JIUIIb
NPH YCJIOBUM COOJIIOIEHHSI MM NPAB aBTOPOB KAXKIOT0 M3 NMPOU3BEAEHMIi, BKIIIOUaEMbIX B COCTABHOE IPOM3BEICHME.
[TorpocTy TOBOpPSI, HEOOXOAMMO 3apYYUTHhCS TUCBMEHHBIM COTJIACMEM 3THUX aBTOpPOB. HampoTwus, aBTOpPHI
BKJIIOUAEMBIX B COOpPHMKHM IIPOM3BEACHUI (eCIM MHOE HE IPEeIyCMOTPEHO aBTOPCKUM IOTOBOPOM) BIIpaBe
pacmopsKaThCsI UMU 10 CBOEMY YCMOTPEHHIO HE3aBUCMMO OT COCTAaBHOTO IMTPOM3BEICHNS.

Ha otrmenpHBIE cOCTaBHBIC IIPOM3BENCHHUS aBTOPCKOE IIPABO IIPUHAICKUAT H3marelsaM. Pedbr mmer o0
SHUMKJIONEINYECKUX CJIOBapsX, MEePUOIUYECKUX M MPOIOJIKAIOIIMXCSI COOpHMKAX HaydyHBIX TPYAOB, raseTax,
XypHajgaXx W JApPYrUX TepuoaudyeckKux wusgaHusx. KMckimouuTtenbHble TMpaBa Ha WCMOJIb30BaHUE CBOUX
MPOM3BEIEHUIT HE3aBUCUMO OT M3IaHUS B 1IEJIOM COXPaHSIOTCS 3a aBTOpaMU IPOM3BEIEHMII, BKIIOYaeMbBIX B
takue uznanus. OMHaKO NCKITIOUUTETLHOE TIPABO HA MCTIOI30BaHNE TTOMOOHOTO U3TAHMS B 1IEJIOM TIPUHAJIEKUT
u3nareno. B ponw wm3marenst OOBIYHO BBHICTYMAeT Iopumnyeckoe awio. KM3amatens BhpaBe mpu JTIOOOM
HCIIOIb30BaHUM M3IAaHMS YKA3bIBaTh CBOC HAMEHOBaHUE JIMO0 TPeOOBATh TAKOTO YKa3aHUS.

4. ABTOpBI IPOU3BOIHBIX MPOU3BEICHHIA

K yuciny Hamboisiee pacmpOCTpaHEHHBIX aBTOPOB IIPOM3BOMHBIX MPOM3BEACHUI OTHOCITCSI MEePEBOAYMKU
JINTEPATypPHBIX TEKCTOB, aPaHKMPOBILIMKY MY3bIKaJIbHBIX IIPOM3BEACHMIA, a TAKXKE JIMLIA, OCYLIECTBISAIONINE UHYIO
MepenesKy Jubo rmepepadboTKy MPOU3BeIeHUI, HAIIPUMED ApaMaTypru, co3aaloliue KUHOCLIEHAPUH U3 YbUX-TTN00
pPOMaHOB, TOBECTE WJIM paccka3oB. [TOCKOJIBKY aBTOPHI MPOWU3BOMHBIX NMPOM3BENCHUN BCErla WMEIOT IEJI0 C
00BEKTaMM UY>XKUX aBTOPCKUX MPaB, OHU TIOJ3YIOTCS aBTOPCKUMMU TIpaBaMM JIMIITh MPH YCJIOBHM COOIONEHUS] MU
NPaB ABTOPOB NPOM3BEIEHMIA, ITOIBEPIIIMXCS TICPEBOMY, Iepemesike, apaHXXHMpPOBKE WJIM IPYroil mepepadoTke.
BMmecre ¢ TeM HaqMupMe aBTOPCKOIO IIpaBa IEPEBOIYMKOB M aBTOPOB IPYIMX IPOM3BOAHBIX ITPOM3BEAEHUIN HE
MelllaeT MHBIM JIMLIAM Ha TeX Xe YCIOBMSIX [IeIaTh CBOU MePEBO/bI U IepepabOTKK OMHUX U TeX XKe MPOU3BEICHUIA.

ITonoGHO OTHENbHBIM COCTABHBIM IIPOM3BENACHUSIM, HAJIUYUE HECKOJbKUX CYOBEKTOB IIPUCYIIE TaKXe
ay/JMOBU3YAJIbHBIM NPOM3BENEHUAIM. DTO OOYCIIOBJICHO TE€M, UYTO JII00OE ayavMoBU3YyaJIbHOE MPOU3BeAeHNE, Oyaydn
«CUHTETUYECKMM» TI0 CBOEH TMPUPOJEe, aKKyMYJIMPYeT TBOPYECTBO PA3IMYHBIX JIMIL: CIIEHAPUCTa, KOMIIO3UTOpPA,
pexuccepa-miocTaHoBIIMKa.  OMHOBpEMEHHO  CO3MaHWE  ayqUOBU3YAJIbHOTO  TIPOU3BENEHUST  TpeOyeT
OCYIIECTBIIEHMSI MAacChl XO3SIICTBEHHBIX, TEXHUYECKUX, aAMUHUCTPATUBHBIX, (PMHAHCOBBIX U TOMY ITOJOOHBIX
JeiictBuii. VIX BBIMOJIHEHKE JIOXKUTCS HAa M3TOTOBUTENISI ayIMOBU3YaJbHOIO IIPOU3BEAeHUs, T.€. (pru3nuecKoe uin
IOpUaMYeCKOe JULO (KMHO- W TEJEeCTYAUIO M T.I.), B3siBlllee Ha ceOs MHULIMATUBY M OTBETCTBEHHOCTb 3a
MU3rOTOBJIEHUE TaKOro npousBeneHus. [Ipyu oTCyTCTBUM N0Ka3aTebCTB MHOTO M3TOTOBUTENEM ayIMOBU3YaJIbHOIO



MPOu3BeAeHUsS] TMpPU3HAETCd (PU3NUYECKOe WIM OPUANYECKOE JHUL0, MMS WIM HauMEHOBaHHE KOTOPOIo
0003HaY€HO HA 3TOM MPOU3BEACHUM.
BcieactBue 3TOro NpuMEHUTENBHO K CO3AATENSIM ayIMOBU3YAIbHBIX TPOM3BEICHUI pa3inyaloT UX aBTOPOB 1
HU3TOTOBUTEIICH. ABTOPAMH SIBIISIIOTCS:
® pexHuccep-noCTAHOBIIMK,
e aBTOp ClieHapusl (CIEHAPHCT) M aBTOP MY3bIKAJTbHOIO IPOM3BEACHMS (C TEKCTOM WM 0e3 TeKCTa), CIeLMaIbHO
CO3IaHHOTO IS ayJMOBU3YaIbHOTO IIPOU3BEACHNS (KOMIIO3HTOP).

N3roroBurespb 3aKil0YaeT ¢ aBTOpaMHU JOTOBOPHI Ha CO3MaHME ayIMOBH3YyaJbHOTo IpousBeneHus. Ecau B
JIOTOBOpE HE MPEeIyCMOTPEHO HHOE, €ro 3aK/IIOUeHUE BJeYeT Iiepenady H3TOTOBUTEIIO aydHOBU3YaJIbHOIO
MPOU3BEICHUS MCKIIOUMTEIBHBIX IIpaB Ha BOCIPOM3BEACHUE, paCIpOCTpaHEHUE, IyOJIMYHOE MCITOJTHEHUE,
Ccoo0IIIeHHE 10 Kabesto ISl BCeOoOIero cBeeHus, repeaady B 3¢bup Win Jodoe Apyroe MyoJMYHOE COOOIICHUE
JMTAHHOTO TIPOM3BEACHNS, a TAKXKE Ha CYOTUTPUPOBAaHME U TyOIMPOBAHUE €T0O TEKCTA.

ABTOpPHI TIPOM3BENEHWIA, BOIICAIIMX COCTAaBHON 4YacThl0 B aydWOBM3yaJlbHOE IIPOM3BEACHUE, KakK
CYIIIECTBOBABIINX paHee (HAIpUMep, aBTOP pOMaHa, IMOJOXEHHOTO B OCHOBY CIICHApHs), TaK U CO3IaHHBIX B
Ipoliecce paboThl Hall HUM (CKaXXeM, oTiepaTop MJIN XyIOXXKHUK-TTOCTAHOBIIMK), HE CYNTAIOTCSI aBTOPAMU TaHHOTO
MMPOU3BEICHNS: KaXK Bl N3 HUX ITOJIb3YETCSI aBTOPCKUM IIPABOM JIMIIIb Ha CBOE€ COOCTBEHHOE IIPOM3BEICHNE.

5. CyObeKTbl aBTOPCKOro NMpaBa HA CJIy:KeOHbIe MPOU3BEAEHHS

CB0e00Opa3HbBIil COCTaB CYOBEKTOB aBTOPCKOTO TIpaBa CKJIAMBIBACTCS B OTHOIICHUH CJIY2K€OHBIX MPOM3BEIEeHHIA.
Ciy>XeOHBIM TIpU3HAETCS MPOU3BEICHMUE, CO3MaHHOE B IOPSIIKE BBINOJHEHUS CIYXKEOHBIX 00sI3aHHOCTE WIu
CIyXeOHOro 3amaHusl paboromarens. 3aKOH He JaeT OIpeleIeHWN TIOHSITHI CIIy>XeOHBIX OO0sI3aHHOCTEH,
cIyXeOHOoro 3a1aHus U paboroaarens. OObIMHO paboTOAATEIEM CUUTACTCS IOPUINYECKOe WX (PrU3MUecKoe JIUIIO,
cocrosiiee ¢ pabOTHMKOM B  TPYHIOBBIX (CIYXXEOHBIX) OTHOIICHUSX B COOTBETCTBUM C TPYIOBBIM
3aKOHOMATEIbCTBOM. JIMIIO, BBINOJNHSIOINIEE B paMKaxX OSTHUX OTHOIICHWI OIpeaeJacHHBIC OO0S3aHHOCTH,
MpU3HAeTCsT pPaOOTHMKOM. Kpyr Ciy:keOHBIX OOSI3aHHOCTEl pabOTHHUKA OIPEHeIsIeTCS MOJLKHOCTHBIMU
WHCTPYKLMSIMU, TIOJOXEHUSIMU O CTPYKTYPHBIX ITOAPA3AeICHUSIX, yCTaBaMU OpTraHU3alluii W MpPeaIpUsITUIA.
CiyXeOHBbIM OOBIYHO SIBJISIETCS KOHKPETHOE 3aJaHue pabOTHUKY, MCXonsgiuee OT paboTomaresisi B JIMIE €ro
OpraHoB U 3a(bMKCUPOBAHHOE B JOKYMEHTAllUM, C KOTOPOH pabOTHUK OBbLI O3HAKOMJEH 10 CO3JaHus
TIPOM3BEICHMSI.

[IpaBa aBTOpa CIY>KEOHOTO ITPOM3BEACHMS OorpanndeHsl. OH MMeEeT TOJIbKO JHIHbIe HEHMYIECTBEHHbIE NMPAaBa, B
TOM YHCJIe TIPaBO Ha OOHAPOAOBaHME MPOU3BeAcHUs. VCKIOUHTEIbHbIE K€ NMPABA HA HCIOJIb30BAHHE CIy2KE€OHOTO
npou3BeeHNsA, €CJIM MHOE HE OrOBOPEHO B TPYIOBOM JOTOBOpE, IIPMHAUIEXaT paboromaTesto. 3aKOH
MpeaycMaTpuBaeT OOIIMPHBIM IepedyeHb WMYIIECTBEHHbIX IIpaB. Paboromarenb BopaBe IIpyd JIIOOOM
HCIOJIb30BaHUM CIIY>KEOHOTO MPOMU3BENCHHUS YKa3blBaTh CBOE HaMMEHOBaHME JIMOO TpeOOBaTh TAKOIO yKa3aHUSI.
JaHHble TIpaBWIa HE TPUMEHSIIOTCS, OMHAKO, K CO3IaBaeMbIM B CJIYXKEOHOM IIOPSIIKE SHIMKJIONEIUSIM MW
NMepHOINMYECKHM u3AaHuaAM. [1o3TOMy aBTOPHI CIYKEOHBIX IIPOWM3BENCHMI, BKIIIOUYCHHBIX B TaKWe W3TAHUS,
COXPAHSTIOT UCKITIOUNTETHHBIE TTpaBa Ha MCTIOJIb30BaHME CBOUX IMPOM3BEEHNI HE3aBUCUMO OT M3IaHUS B IIEJIOM.

6. IIpaBompeeMHHKH U WHbIE JMIIA KAK CYOBEKTHI ABTOPCKOTO NMPaBa

ITockonbKy aBTOPCKOE IIpaBo IEepeXomauT 1Mo HacieacTBy (cT. 29 30AIl), HacaeqHUKH yMepIIIero aBTOpa BXOIST
B KpYr CyOBEKTOB aBTOPCKOro mpasa. IIpaBorpeeMCTBO B OTHOLUEHMM IPOU3BEACHUI HAyKU, JIUTEPATyphl U
HMCKYCCTBa MOXET OCYILECTBISTLCS TAKKE B CUILY 3aKOHA MJIM TOIOBOpa O Mepeaade MMYILIECTBEHHbIX IIpaB. Tak, B
COOTBETCTBUM CO CT. 17—26 30AIl TpeThM JMIla BIpaBe B OMNpENCICHHBIX TpaHUIIAX 0e3 COIMacusi aBTOPOB
HCIIOJIb30BaTh OXpaHsIEMble MPOM3BEICHUS C BBIILIATOM MM Oe3 BBILIATHI aBTOPCKOTO BO3HATrPaXKIEHMS IIPU
YCJIOBUU, YTO TaKO€ MCIIOJIb30BaHWE HE HAHOCHUT HEONpaBOaHHOTO yliepba HOPMaJbHOMY WCITOJIb30BAaHUIO
MIPOU3BEICHUI 1 He YIIeMJIsIeT HeOOOCHOBAaHHBIM 00pa30oM 3aKOHHBIE MHTEPECHI aBTOPOB.

JloroBopHO€e MPaBONPEEMCTBO HACTYITAET B COOTBETCTBHU C YCIOBUSIMHM aBTOPCKMX JOrOBOpoB. Ha Mx ocHoOBe
CcyOBeKTaMH aBTOPCKOTO IIpaBa CTAHOBSITCS M3MATEIbCTBa, TEAaTPhl, CTYOAUM M APYTHE OpTaHU3alluM, a TaKXkKe
(uszmnyeckue 1uila, K KOTOPBIM IIEPEXOAIT UMYILIECTBEHHBIE ITpaBa.

§ 4. JInunbie HEUMYIICCTBCHHbIC U UMYIIICCTBCHHBIC
ABTOPCKHE NpaBa



ITo cBOeMy 3KOHOMWYECKOMY COAEpKaHWIO aBTOPCKWE IIpaBa NENsSITCS Ha JIHYHble HEUMYIIECTBEHHBbIE U
umyniecTBennbie. [locnenHue MOTYT TIpMHAUIEXaTh B CUJIy 3aKOHA, JOTOBOpAa WM HACJIEAOBAHUS JIOOBIM
Cy0beKTaM aBTOPCKOro mpasa. JIMUHBIMU K€ HEWMYIIECTBEHHBIMM TIpaBaMU MOTYT 0O0JTaIaTh TOJBKO ABTOPBI
npousBeneHuil. JlaHHbIE MpaBa MpUHAAJIEXAT aBTOPY HE3aBUCUMO OT €r0 MMYILECTBEHHBIX TIPaB U COXPAHSIOTCS
32 HUM Jaxe B ciydyae YCTYIKU UCKITIOUMTENbHBIX MTPaB Ha UCIOJIb30BaHUE TPOU3BEACHUSI.

1. JInyHble HeMMYIIECTBEHHBIE ABTOPCKHE MpPaBa

ABTOp B OTHOIIIEHUHU CBOETO MPOM3BeAcHMS 00/1agaeT TaAKUMU ITpaBaMu, KakK:

® JIpaBO aBTOPCTBA,

e IIpaBO Ha UM,

® JIpaBO Ha O6HapOIIOBaHI/Ie MIPOU3BCACHMUS, BKIIOYAs IIPpaBO Ha OT3hbIB,

e TIpaBO Ha 3alllUTy CBOE pemyTaluu.

OpraHnyHOCTh CBSI3M HEMMYIIECTBEHHBIX NpPaB C JHYHOCTBIO CO3JaTeIs TPOHM3BENEHHS IIPOSIBISETCS, B
YaCTHOCTH, U B TOM, YTO IIPaBO aBTOPCTBA, MPABO HA MM 1 MIPaBO Ha 3alUTYy PEITyTallMd aBTOpa He MepexoIsT Mo
HacnencTBy. HaciemgHWKW BIipaBe JIMIIL OECCPOYHO OCYIIECTBISTH 3allUTy yKa3aHHBIX TIpaB B Clydyae WX
HapylieHns. DTO TPaBO HACIETHWUKOB 3aMETHO aKTyaJIM3WPOBAJIOCh B CBS3M C HE3aKOHHBIM HCIIOJIb30BaHUEM
MMEH U3BECTHBIX JTIIOACH B KOMMEPUYECKIX 1 PEKJIaMHBIX LIEJISIX.

BaxHedmM JTMYHBIM HEMMYIIECTBEHHBIM IIPABOM SIBJISICTCSI MPaBO aBTOPCTBA, T.c. OCHOBAaHHAas Ha (hakTe
CO3IaHUsI IPOU3BEICHMS BOSMOXKHOCTD JIMLIA TIPU3HABATHCS €TO aBTOPOM, CO3[aTEIeM.

IIpaBo Ha wuMaA 3aKioyaeTcss B BO3MOXHOCTM aBTOpa MCHOJIb30BaThb WM paspellaTh HMCIOJIb30BaTh
MMPOU3BEJCHNE TOI CBOMM MOMIMHHBIM WMEHEM, TICEBIOHMMOM JIMOO 0e3 0003HAaUeHHWST MMEHU (AHOHHMHO).
IIpaBo m00OOTO TpaxkmaHWHA IIPUOOpPETaTh M OCYIICCTBISITH TpaBa M OOSI3aHHOCTM IO CBOMM WMEHEM,
BKJIIOYAIOIIMM (aMUJIMI0 U COOCTBEHHO UMS, a TaKXKe OTYEeCTBO, 3aKperieHo B a03. 1 m. 1 ct. 19 I'K. Tam ke
CKa3aHo, UTO B CIIy4yasiX U B TTOPSIIKE, MMPEIYCMOTPEHHBIX 3aKOHOM, TPaXkKIaHUH MOXET MCITOJIb30BaTh IICEBIOHNM,
T.€. BRIMBIIIUICHHOE UMSI.

I'K He ymoMuHaeT 0 BO3MOXHOCTM aHOHMMHOTO IPUOOPETeHHUS] M OCYIIECTBICHUS I'paXkHaHCKMX IIpaB U
o0s3aHHOCTell. OOHAaKO M3 3TOro He ciemyeT, 4yTo IojoxeHus 30AIl 00 aHOHMMHOM HCIOJIb30BAHUU
npousBeneHuit npotuBopevyaT 'K u He MOKHBI MpUMEHSTbC. [eo B TOM, YTO aHOHMMHO ITPOM3BEACHUE
BOCIIPMHUMAETCSI ITyOJUKOM. ABTOp K€ TIO-TIPeXHEMY IIpHoOpeTaeT IpaBa M OOSI3aHHOCTH TIOI CBOUM
MMOUTMHHBIM UMEHEM, HO Yepe3 CBOCTO IIPEICTABUTEIIS, KAKOBBIM SIBIISICTCS U30ATEITb.

[Ipn onyOoIMKOBaHWM TPOM3BEACHUS aHOHMMHO WJIM IIOJ TICEBIOHMMOM (3a MCKITIOUCHHEM CIydasi, Korma
TICEBIOHMM aBTOpa, HampuMep Makcuma ['oppkoro wim Dmyapaa JIMMOHOBa, He OCTaB/ISIET COMHEHUSI B €ro
JIMYHOCTHU) U3JaTelb, MMS WIM HaMMEHOBaHME KOTOPOIro O0O3HAYeHO Ha MPOU3BENECHUM, MPU OTCYTCTBUU
JIOKAa3aTeJbCTB MHOT'O CYUTAETCS MPENCTABUTENIEM ABTOPA M B 9TOM KayeCTBE MMEET MPaBo 3allMIIATh IpaBa aBTopa
1 obecIieuynBaTh MX OCYIIEeCTBIIeHME. JlaHHOe MOJIOKEHHE IECTBYET IO TeX ITOp, ITOKA aBTOp IPOM3BEICHMS HE
PACKpOET CBOIO TMYHOCTE U HE 3asIBUT O CBOEM aBTOPCTBE.

[TpaBo Ha UM TECHO CBSI3aHO C TIpaBOM aBTOpcTBa. OOagast IPaBOM aBTOPCTBA, CO3/ATENIb TPOU3BEICHUS,
KaK TIpaBWIO, TEPCOHUMUIINPYET €ro, CHabXas IMPOM3BEICHUE IIPU OIyOJMKOBAaHWMM CBOMM HMEHEM WIIN
TCEBIOHMMOM JIMOO TpHOOpeTasi aBTOpCKUE MpaBa Ha HEro aHOHUMHO (IO COMIacoOBaHMIO ¢ usgaresieMm). Tem He
MEHee ITPaBO Ha UM SIBJISIETCS] CAMOCTOATEIbHBIM JIMYHBIM MPABOM ABTOPA, ITOCKOJBKY OHO MOXKET ObITh HapyIIIEHO
HE3aBUCHMO OT HapyllleHMsl mpaBa aBTOpcTBa. Ha mpakTuke Hepenku ciydyau, KOrma W3naTeiad, He OTpulas
aBTOPCTBAa KaKOTo-JIMOO JIMIla Ha M3[IaHHOE TIPOU3BEJeHUE, HE YKa3bIBaIOT €ro MMeHU (IICeBIOHMMA) OO B
HapyllleHWe BOJM aBTOpa IOMEIIAIOT Ha IIPOM3BEACHUM €ro IICEBIOHMM BMECTO ITOIMHHOTO WMEHU (WIIN
Hao0bopoT).

IIpaBo Ha oOHapomOBaHHMe COCTOUT B BO3MOXHOCTM aBTOpa caMOMy OOHApoOIOBaTh WJIM pa3pelluThb
oOHapoIoBaTh MpoM3BeaeHNE B T1000i1 ¢opMe. HukTo, Kpome aBTOpa, HEe BIIpaBe OCYIICCTBIISTh MM pa3peliaTh
OCYIIIECTBJIEHUE NEWCTBUIA, KOTOpbIe BIEPBbIE NeialOT MPOM3BENEHUE MOCTYIMHBIM MJis BCEOOIIEro CBEIEHUSI.
OG6HapomoBaHNe TPOU3BEICHMUS, B 3aBUCHMOCTH OT €ro OOBEKTMBHOW (OPMBI M KEJIaHHUS aBTOpa, MOXET
OCYIIECTBIISITLCSI ITyTEM €ro OITyOJMKOBAaHUS, IyOJMIHOrO 1MOKa3a, IMyOJJMIHOTO MCITOJTHEHUS, Tlepeaadyn B 3up
WJIM UHBIM CITOCOOOM.

[IpaBo Ha oOHapomoBaHHe He abcomoTHO. OHO mpenmojiaracT BO3MOXHOCTh OTKa3a aBTOpa OT paHee
MPUHSTOrO peueHus: 00 oOHapoaoBaHMM Npou3BeneHUsl. [1omoOHBI OTKa3 HMMEHYETCS MpaBOM Ha OT3bIB.
Peanu3zaiyst aBTopoM CBOero IipaBa Ha OT3bIB MOXKET HAHECTH YIIepO MHTepecaM MOJIb30BaTesl MPOU3BEACHUS.
[ToatoMy ocylecTBIeHUE TpaBa Ha OT3BIB JOIYCKAeTCs JUIIb TPU YCJIOBUM BO3MEILEHUS T0JIb30BATEII0 BCEX
MMPUYMHEHHBIX PellIeHNEM aBTOpa YOBITKOB, BKJIFOYAs YITYIIIEHHYIO BHITOY.



Ecnu npousBeaeHue yxxe ObLJI0 00HApOA0OBaHO, aBTOP 00s513aH MyOJUYHO OMOBECTUTH O €ro OT3bIBe. [1pu 3TOM
OH BIIpaBE¢ M3BSATH 3a CBOM CUET M3 OOpAIlleHWsI paHee M3TOTOBIICHHBIC 3K3eMILISIPHI ITpou3BencHus. [IpaBo Ha
OT3BIB HE IIPUMEHSIETCS JIUIIb B OTHOIIICHNH CIIY>KEOHBIX TIPOU3BEICHMIA.

OT03BaHHOE aBTOPOM MPOM3BEICHUE CINTACTCS He 0OHapogoBaHHBIM. YTo 310 maet aBropy? IIpaBo Ha OT3BIB
MO3BOJISIET aBTOPY B HEKOTOPBIX Clydyasx u30exaTb HEOJaronpusITHBIX IIOCIAEACTBUI OOHapoaOBaHUS
MPOU3BEICHMSI, ITOCKOJIbKY OOHApOJOBaHHBIE MMPOU3BEACHNE B CIyYasix, IpeaycMaTpruBaeMbiX cT. 17—26 30AlIl,
MOTYT B OIIpeAENICHHBIX paMKaX CBOOOTHO HKCITONb30BaThCS TPETbUMM JIMIIAMH, B TOM 4HCJIe ©O€3 BBITIIATHI
aBTOPCKOTO BO3HATPAXKICHUSI.

IIpaBo Ha 3anMTy penmyTamMu aBTOpa O3HAYAET BO3ZMOXKHOCTD 3allIUTHI TIPOU3BEIAEHUS OT BCIKOTO MCKAXKEHMS
WJIX WHOTO TTOCATATeIbCTBA, CIIOCOOHOTO HAHECTH YIIepO YeCTH M JOCTOMHCTBY CO3IaTelis IIPOM3BEACHMS. 3aKOH
yCTaHaBJIMBaeT MaKCUMaJbHO IIMPOKWME TpaHUIBI JaHHOro TIipaBa. OrpaxnmaiTcsl IpaBa aBTOpa Ha
HENPUKOCHOBEHHOCTh HE TOJbKO COIEPXKaHWS, HO M Ha3BaHMS IMPOU3BEAeHUS. B COOTBETCTBMU C 3aKOHOM
HUKTO, KpOME€ aBTOpa, He BIpaBe BHOCHUTb B IIPOM3BEACHME W3MEHEHMSI W [OIIOJHEHUs, CHabXaTb ero
WUTIOCTPAlMSIMUA, TIPUMEYaHUSIMU, TIPEIUCIIOBUEM M TIOCJIECIIOBMEM, pa3pelllaTh IIepeBOl, TepenesKy,
apaHXXMPOBKY WM APYTYIO MepepaboTKy MpousBeneHus. PemakTopckasi M WHas TpaBKa JOIYCKAeTCsI TOJIbKO C
corjlacusI aBTopa. 3aKOH He MEePeUncIsiecT BO3MOXHBIC OTKIIOHEHUS IT0 UbeH-IM00 BOJIE OT CYIIecTBa M (POPMBI
MPOU3BEICHMS, TOCKOJBKY OH OrpaXkaaeT aBTOpa OT BCSIKOT'O MCKaXKEHMSI TIPOM3BEACHMSI.

Bmecte ¢ Tem a63. 5 1. 1 ct. 15 30AIl roBopuT 0 3a1iuTe MPOU3BEACHUS TaKXKe OT MHOTO IOCITaTeIbCTBa,
CIMOCOOHOr0 HAHECTU YIIepd YeCTH U JOCTOMHCTBY aBTOpa. TO €CTh «BCSIKOE MCKaXXeHUE» MPOM3BENEHUS — 3TO
Bcerna ofHa u3 (opM TOCATaTeThCTBA Ha HETO. ABTOP BIpaBe MTPOTECTOBATH MIPOTHUB HETO HE3aBMCUMO OT CBSI3U
HMCKaXeHUI C ero 4ecThlo M JOCTOMHCTBOM. HampoTuB, MHOE MOCITaTeIbcTBO HEMOITYCTUMO, €CJIM OHO HAHOCUT
yiepd 4ecT U AOCTOMHCTBY aBTopa. MHOI moaxonm ObUT O6bI HEJIOTMYEH, TaK KaK TPYOJHO BOOOPa3WTh, YTOOBI
aBTOP TIOJIy4aJ BO3MOXHOCTH IIPOTECTOBATh, K IPUMEPY, IPOTUB CHAOXEHUS JIMTEPATypHOTO IIPOM3BEICHUS
WILTIOCTPALMSIMU TIOMUAMO €TO BOJHU (T.e. (DaKTMYECKM IPOTUB MCKaKEHUS IIPOM3BEIACHMS) JIMIIb IIPU YCIOBUM
HaHECEeHHs 3TUM yIepba ero 4yecTd M JOCTOMHCTBY. TeM 0oJiee YTO WLIIOCTPALIMKA MOTYT OBITh BBIMOJHEHBI Ha
BBICOKOM TTpO(DeCCHOHAIBHOM YPOBHE 1, TT0 MHEHHIO YATATEJICH, YKPAIlaTh ITPOM3BEACHHUE.

Ho mocsararenscTBa MOTYT BEIpaXKaThCcs B HEKOPPEKTHOM OIIEHKE IPOU3BEICHUSI, MPUITHCKAX €ro aBTOPY
KaKUX-TU00  HEeOJNIaroBUOHBIX  ITOCTYIIKOB, CBA3aHHBIX C  CO3JaHWEM  TIPOU3BEICHUS.  BCITOMHUM
HeTpeKpaniaonecss ToMbIcIbl 00 ucropun co3manuss M.A. IllomoxoBeiM pomaHa <«Tuxuit Jon». Mopmyna
«MHBIC TIOCSTATEIbCTBA, CIIOCOOHBIC HAHECTU YIIEpO YeCTH M JOCTOMHCTBY aBTOpPa», MOXKET PaCIIPOCTPAHSITHCS
Tak:Ke Ha CJIydad HellIO3BOJICHHOTO MCIIOIb30BaHUSI UMEHHU aBTOpa B PEKIaMHO-KOMMEPUYECKUX IIETISIX.

ITpaBo Ha 3a1IUTy peryTaluy aBTopa MPor3BeAeHUST He TIepeXoauT 1o HacaeactBy. OnHako cT. 29 30All maer
HacjJieMIHMKaM NpPaBoO OCYIIECTBJIATh 3alIMTY 3TOro mpaBa (HapaBHE C IPaBOM aBTOPCTBA M MpPaBOM Ha WMS).
Kaxymmiics mapamokc OOBSICHSIETCS TPOCTO: HEb3sl TPUOOPECTH B TIOPSIIKE HACJIEACTBEHHOIO ITPEeeMCTBa
HEOTHCIMMOE OT JIMYHOCTH aBTOpa IIPaBO C IIOCIEAYIOIIEH ero Iepemadeil CBOMM HACJIeTHUKAM, HO MOXHO
3aIMIIATh HapylraeMoe KeM-T100 JIMIHOe HEUMYIIECTBEHHOE IIPaBO IIOKOMHOTO aBTopa. MMEHHO Takoe mpaBo
HA OCYHIECTBJIEHHE 3aIUThI (2 HE IIPaBO HA 3aIlIUTY) 3aKOH IIPEIOCTaBIIsICT HACIeIHIKAM aBTopa.

EcrecTBeHHO, 3aliuMra OT MOCSATaTeNbCTB, CIIOCOOHBIX HAHECTH YIEepOd YeCcTH M JOCTOMHCTBY aBTOpa,
OCYIIECTBIISIETCS KaK CaMMM aBTOPOM, TaK M €ro HacjaegHuKamu mo mpaBuiam cT. 152 'K o 3amure udectu,
JOCTOMHCTBA U JesioBoii penyraumu'. B coorBerctBum ¢ 1. 1 c1. 152 I'K 110 TpeGoBaHUIO 3aMHTEPECOBAHHBIX JIULI
JIOITyCKaeTCsl 3allluTa YeCTH M JTOCTOMHCTBA IpaxkJIaHWHA U Tocie ero cMeptu. [IpuMepoM MogoOHON 3alluThl
MOXKET CIYKUTb UCK BIOBbI U3BECTHOTO 1IEJIUTE/S U aBTOpa OpUrMHaIbHBIX TpyaoB B.B. KapaBaeBa Kk omHOMY U3
npeanpuaTiii  [1omMOCKOBBSI, B HapylIeHHWE psiia IPAaBOBBLIX HOPM HABOAHUBIIEMY pPBIHOK (MOn pedpeH
SHEPTUYHON peKilaMmbl) «banb3amMaMu KapaBaeBa». He oGmamast Bcel HCOOXOOMMOM TEXHOJIOTHEH ITPOU3BOICTBA
6aibp3amMoB, pa3padboranHblx @oHmoMm M. B.B. KapaBaeBa, nmpenrpusiTie-IIpon3BOAUTENb CBOCH AeSTEILHOCTRIO
TUCKPEIUTHPOBAJIO aBTOPCKYIO PEIyTAIIAIO YYEHOTO.

2. HmymecTBeHHbIE MPaBa aBTOPA

MMyllecTBEHHBIMU SIBJISTIOTCSI MpaBa aBTOPA HA HMCHOJb30BaHHE Npou3BeneHuss (WM padoTomaTelss — Ha
cIyXKeOHOoe mpousBeleHHe) B 000l ¢opMe uW MOObIM cmocodooM. McKmounTeabHBIE TIpaBa Ha3bIBAIOTCS
HMYLIECTBEHHBIMH ITOTOMY, YTO HE3aBHUCHUMO OT TOrO, KTO IIOJIydaeT BO3HATrpaXKAecHUE, AOXOA WM IIPUObUIb,
HCIIOJIb30BaHUE IIPOM3BEAEHUS BCErga IIPMHOCUT OIPENeIEHHbIE HMYIIECTBEHHbIE BBITOAb.. OIHO JIMILb
0OHApOIOBaHNE TTPOU3BEICHIUS TAKMX BBITOM HE TIOPOXKIAET.

IIpaBo Ha BocmpomsBedeHHME O3HAYAET BO3MOXHOCTh WM3TOTOBJIEHHUSI OTHOIO M 0ojiee 3K3eMIUISIPOB



TPOM3BENIEHUSI WJIM €ro 4acTH B JIl000ii MaTepuaibHOil (hopme, B TOM uucie B hopMe 3BYKO- W BUICO3AIMCH.
3anuchk Ipou3BeNcHMIA, T.e. (PUKcamms 3BYKOB M (WJIM) HM300paXkKeHMIl C IIOMOIIBI0O TEXHUYECKUX CPEICTB
(MarHUTHOM TIICHKM, JICHTHI, KacceThl) IIpMoOpesia IIMPOKOE pPacIpOCTpaHCHHE B CBI3M C MAacCCOBBIM
MMpUMEHEHUEM aylIuo- U BUIACOMArHUTo(oHOB (B TOM YMCle OBITOBBIX). BocmpousBemeHmeM MpOM3BeICHUS
CJIY>KUT TaKXKe ero 3amnvch B namsitb 9BM.

IIpaBo Ha pacnpocTpaHeHHe peaJU3yeTCsl pa3JIUYHBIMU CIIOCO0AMM, IIpeXae BCEero IyTeM MNpomdaxu
3K3eMIUISIPOB JIMTEPATYPHBIX TTPOU3BEACHUI, CIaYu B IIPOKAT ayaMOBU3YaJIbHBIX ITpou3BeneHuit u T.1. [IpokaToM
BUIICOTIPOU3BEICHNII 3aHUMAIOTCS, B YACTHOCTHM, BHIeocayOHbl. [Ipu 3TOM TpaBO Ha pacrpocTpaHEHUE
9K3eMIUISIPOB TIPOM3BEJACHUSI TIyTeM CIa4yuM WX B TIPOKAT TMPUHAMJIEKWUT aBTOPY HE3aBUCMMO OT TIpaBa
COOCTBEHHOCTH Ha 3TU 3K3eMIUISIPHL.

IIpaBo Ha UMMOPT BhIpaXkaeTcs B BO3MOXHOCTH MMIIOPTUPOBAThH, T.€. BBO3UTH M3-3a I'PAHUIIBI, IK3EMILISIPhHI
MPOU3BEIECHNS B LIEJISIX UX PACIIPOCTpaHEHMSs. Y CTaHOBJIEHME TaAKOTO MpaBa 00yCIOBIEHO, B YaCTHOCTH, TEM, UTO
OTIEeJIbHbIE MPOU3BeaeHUs (MPEXIe BCEro JUTepaTypHble U HEKOTOpPbIe ayquOBU3yaJlbHbIE) BOCIIPOM3BOASITCS 3a
pybexxom Ha OoJiee COBEPLLIEHHON TEXHUYECKO (B TOM UMcie Tojaurpadguueckoit) 6ase.

IIpaBo Ha myOJMYHBIA MOKa3 — 3TO BO3MOXHOCTh JEMOHCTpPAllMM OPUTMHAIA WU 3K3eMIUisIpa (KOTuu)
IIPOU3BEICHUS HETTOCPEICTBEHHO WM Ha 9KpaHe C IIOMOIIBIO TJICHKH, THAITO3UTHBA, TeJICBU3MOHHOTO Kaapa WA
WHBIX TEXHUYECKUX CPEIACTB B MECTE, OTKPBHITOM IIJIT CBOOOTHOTO ITOCEIICHUs (KapTUHHAS Tajiepes U T.I1.), WU B
MecTe, TIe MPUCYTCTBYET HEeompeneaeHHbIN Kpyr Juil. ITyOanyHO MoKa3bIBarOTCS MPEeXIe BCETO IMPOU3BEICHUS
>KWBOIUCH, CKYJIbNTYPHI, rpadyKu, 1M3aiiHa, a TAKXKe ayJUOBU3YyaJIbHbIE IPOU3BeNeHU. [Ip1 3TOM NoKa3 CIIyKUT
OIHOBPEMEHHO (popMOIi M1 OOHAPOOBAHMUSI, 1 MCTIOJIb30BAHUS IPOU3BEIECHMS.

IIpaBo Ha my0JM4YHOE HCHOJIHEHWE TAKXKe SIBJIIETCS CPEICTBOM BBIpaXXEHMUS OMHOTO M3 CIIOCOOOB Kak
0o0HapomoBaHUsI, TaK W MCIIOJb30BaHUS ITpou3BeAcHMS. [1ogoOHO ITyOJIMYHOMY ITOKa3y HPOM3BEICHUS, €ro
IMyOJUYHOE WCIIOJHEHWE IIPEenrojiaracT 3BYKOBOE HCIIOJHEHME MY3bIKM, TECHH WM IEKJIaMaluio CTHUXOB B
OOIIIEMOCTYITHOM MECTe WM B MECTe HAXOXICHMS HEOIpeHeJICHHOTO Kpyra JIMI: B KMHOKOHIICPTHOM 3ajie,
unapMoHuM, KOHCEpBATOPUU WIM Ha 3CTpale.

IIpaBo Ha nmepenavy B 3¢hup o3HayaeT JIIOOYI0 BOBMOKHOCTbH COOOIICHHSI TTPOM3BEIeHNS (BKITIOYAsl ero 1oKas,
UCTIOJIHEHUE WM Tiepenady B 3¢Up) IJIs BCeoOIlero CBeAeHus MmyTeM Tepenadyun B 3up U (Win) Nocaeayrolei
nepenadyu B acup. Pa3HOBMIHOCTHIO Tiepenaun B ¢up SIBJSETCS Mepeaada Mpou3BeieHus B 3¢Up yepes3 CIyTHUK,
T.€. T00OE YCTPOMCTBO, HAXOISIIEeCsI BO BHE3EMHOM IIPOCTPAHCTBE, CIIOCOOHOE TIepenaBaTh CUTHANIBL. B pamkax
TaK Ha3bIBAEMOIO CIIyTHMKOBOTO TeJICBHACHUS Ilepefadeil B 3(up IpU3HACTCS IIPHEM CHTHAJIOB ¢ Ha3eMHOI
CTaHIIUM Ha CIYTHUK M IMepenada CUTHAJIOB CO CIIYTHUKA, MMOCPEACTBOM KOTOPBIX IPOM3BEACHUE MOXKET OBITh
JIOBEJIEHO 10 BceoOlero ceeaeHus. [1pu 3ToM He uMeeT 3HaYeHUs (haKTUUECKUI TTpUeM JaHHOTO MPOM3BEACHMS
MyOJUKOM ¢ TTOMOIIBIO COOCTBEHHBIX PaIO- WIM T€JIEBU3MOHHBIX IPUHUMAIOLINX YCTPOMCTB.

IIpaBo Ha cooOmeHne Npou3BeAeHNs 11 BCEOOUIEro CBeieHHs Mo Kadeslo — caMOCTOSITeJIbHOE UMYIIECTBEHHOE
IIpaBo, OTJAMYHOE OT IpaBa Ha mepemady B 3¢pup. Mmeercs B BUOY BO3MOXHOCTH COOOIIATH (B TOM YHCIE
IMOKAa3bIBaTh, WCIIONHATH, IlepemaBaTh B 3(up) mo Kademo (T.e. I aOOHEHTOB, MMEIOIIUX CIICIIHAJIBHBIC
MIPHUCTaBKU K CBOMM PaIMo- WK TeJECIIPUEeMHNKaM), IIPOBOJAM MJIY C TIOMOIIIbIO MHBIX aHAJIOTUYHBIX CPEICTB.

ITyOGnmyHbIiA TTOKA3 U UCIIOJTHEHUE ITPOU3BEACHMS, €r0 COOOIICHME ISl BCEOOIero CBEACHUS ITyTeM Mepeaayun
B 2¢up, a Takke CooOIlIeHUEe MO Kadeo JUIIb TOraa ciayXaTr hopMaMu MCIIOJIb30BaHUS MPOU3BEICHMS, KOTIa
Ha3BaHHBIC JEMCTBUS OCYILECTBIISAIOTCS He BHepBble. B TIPOTMBHOM ciydae peyb MOXET WATH JIMIIL O (hopMax
00HapOIOBaHUS TPOU3BEACHUS.

IIpaBo Ha mepeBoq — OAHO W3 BAXHEWIIMX WMYIIECTBEHHBIX IIpaB aBTOpa, BIIEPBHIC BBENEHHBIX B
OTEYEeCTBEHHOE aBTOPCKOE IIPaBO ITOCJIe BCTYIICHHUS HAIlleil cTpaHbl BO BceMMpHYI0O KOHBEHIIMIO 00 aBTOPCKOM
npase ¢ 27 masg 1973 1. [1onb3ysich JaHHBIM MPaBOM, aBTOP JIUTEPATYPHOTO IIPOU3BEACHUS MOXKET CAM MEHSTD €Tr0
SI3BIKOBYIO (DOPMY WJIM pa3pelaTh AejaTh 3TO APYTUM (IIepeBOTIMKAM).

IIpaBo Ha mepepa®oOTKy JaeT aBTOPY BO3MOXHOCTb KOHTPOJIMPOBATH JIIOOYIO TEPEAeKY, apaHXXUPOBKY WU
WHYIO TIepepaboTKy MPOM3BENECHUS, HATIPUMED CO3aHNe U3 TTOBECTBOBATEJILHOTO TTPOM3BEICHUS IPAMATUIECKOTO
WJIM HA00OPOT.

I[IpaBo Ha mnepeBom M TmepepabOTKy WHOrIA HMEHYeTCS OOOOIIEHHO NpPaBOM HAa u3MeHeHue ¢Gopmbl
MPOU3BEACHUS.

IIpaBo Ha moBemeHHne 10 BCeoOIIero cBeAeHNHss — 3TO BO3MOXKHOCTb COOOIIATh MTPOU3BENCHNE TaKUM 00pa3oMm,
MPY KOTOPOM JI1000€ JIMIIO MOXET UMETh JOCTYIl K HEMY B MHTEPAaKTUBHOM pexXMMe 13 JI000ro MecTa U B JIt00oe
BpeMsI 10 CBOEMY BEIOODY.

IIpaBa aBTOpOB AM3aiHEPCKUX W TOMY MOAOOHBIX NpPOeKTOB. M CKIIOUMTENbHBIE IIpaBa Ha OTIEIbHBIC
TPOU3BENEHNS JOTIOTHSIOTCS HEKOTOPBIMU JAPYTMMHU TpaBOMOYMSIMM. Tak, aBTOp AuM3aifHEpcKoro (T.e.
XyJ0KECTBEHHO-KOHCTPYKTOPCKOTO),  TPAJIOCTPOUTETHHOTO WM CaJOBO-TIAPDKOBOTO  TIPOEKTa  BOpaBe



OCYHIECTBJIATD €ro MPAKTHUYECKYI0 PeaM3anuio. ABTOP IMPUHSTOTO apXUTEKTYPHOTO MTPOEKTa IO O0IIeMy TIPaBUITY
HMMeeT IIpaBo TPeGOBaTh OT 3aKa34KKa IIPEIOCTABICHUSI EMY BO3MOXHOCTH YUaCTHUS B peain3allii CBOETrO IPOEKTa
KakK IIpH pa3paboTKe MTOKYMEHTAIIUM JUISI CTPOMTENIBCTBA, TaK M IIPA CAMOM CTPOMTEIIBCTBE 3MAaHMS WJIN COOPY-
JKEHMUSI.

B nmepeuHe MMyIlleCTBEHHBIX MIPaB aBTOPOB HE BHIACICHO MPABO HA BO3HATrpaxkKIeHue (aBTOPCKHMii roHopap). 1
3TO HE CJIydYailHO, TaK KaK aBTOPCKOE BO3HarpaxiaeHue Bcerga (KpoMe ciydaeB moOelbl Ha KOHKYpPCE)
BBITIJIAYMBAECTCSI B PaAMKaX JIOTOBOPOB 00 MCIOJIb30BAHMM MNpou3BeneHHii. JIoroBopoM Mexmy paboromaresieM U
aBTOPOM OTIpeJeNiIeTcsl TakXe BbIIIaTa aBTOPCKOTO BO3HATPaXKAEHWS 3a WCIOJb30BaHUE CIIYy>KEOHOTO
npousBeneHus. [ToaTomMy pa3mep, TOPSIIOK UCUUCTIEHUS W BBITIIIATHl aBTOPCKOTO BO3HATPAXKIEHUS 32 KaXKIIbIH BU]T
HCIIOIb30BaHMUSI TIPOU3BEICHMS OIpeneisIeTcsl He B 3aKOHE (KaK 3TO OBLIO Ipexkie), a B aBTOPCKOM WM MHOM
JIOTOBOPE, 3aKJII0YaeMOM B YCTAHOBJICHHOM ITOPSIIKE.

BMecte ¢ TeM Bo u3bexkaHue HEOOOCHOBAaHHOTO yilleMJieHUs rmpaB aBTopoB [locTtaHoBnenueM I1paButenscTBa
P® or 21 mapta 1994 r. Ne 218! 1o coryiacoBaHUIO ¢ TBOPYECKUMHM COIO3aMU YTBEPKIEHbI MUHHMAJIbHbIE CTABKH
ABTOPCKOTO BO3HATPAXKIEHHMS 3a MYOJMYHOEC HCIIONHEHHE IPaMaTUICCKUX, MY3BIKAJTbHBIX U TOMY ITOHOOHBIX
MPOM3BEIECHMI, BOCIIPOM3BEAEHNE IIPOU3BEACHUI IMyTeM 3BYKO3AIlMCH, CHA4y DK3eMIUISIPOB 3BYKO3AIIUCEH U
ayJIMOBU3YaJIbHBIX IPOU3BeNcHUI (BUACO(DWIBMOB) B MpPOKAaT, a TaKXe 3a BOCIPOU3BEACHUE ITPOM3BEACHUIA
M300pa3UTEILHOIO MCKYCCTBA M THUPAXUPOBaHUWE B IMPOMBIIUICHHOCTH IIPOM3BEACHUIL JIeKOPaTUBHO-
MPUKJIAJHOIO UCKYCCTBA2.

3aBepimast 0030p UMYIIECTBEHHBIX TIpaB, CIeMyeT CKa3aTh, YTO €CJIM IK3eMILUISIPHI TTPOM3BeAeHUs (HarpuMep,
KHWTY) BBEIEHBI B TIPaXXOAHCKUII OOOpPOT IMOCPEACTBOM MX MPOAaXM, TO OOIYCKAETCS HUX JalibHeiiliee
pacrpocTpaHeHue 6e3 Coriacks aBTopa 1 0e3 BbIILIAThl AaBTOPCKOI'0 BO3HATPAXKIECHMS.

§ 5. I'panuIbl MCKIIOYNTETBHBIX ABTOPCKUX NMPaB

1. YcioBus OrpaHN4YEeHUA UCKITIOYUTEJIbHBIX ABTOPCKHUX NPAaB

O06Hapo0oBaHNE MPOM3BENCHUS BCETA SIBIISIETCSI COOBITUEM B XXU3HU JIIOO0TO aBTOpa. OOBIYHO BCIE 32 HUM
HacTynaeT JOTOBOPHOE MCIOJIb30BAHME MPOU3BENEHHUS, BJEKYLLUEe (TOMUMO MOMYJSIPHOCTU U CJIaBbl) JEHEXHOE
Bo3HarpaxaeHue. OnHaKo oOHAPOIOBAHUE COTPSIKEHO M C APYTUMU, XOTSI U TIOJE3HBIMU JUISl TPEThbUX JIWILL U
o0l1IecTBa B LIEJIOM, HO, C TOYKH 3PEHUSI HEKOTOPBIX aBTOPOB, HETATUBHBIMU [IJIsI HUX TTOCIEACTBUSIMU. MIMeroTcs B
BUJY ONpeaeeHHbIC OrpaHHYEHHs HCKIIOYMTEBHBIX MPAB, yCTaHaBIMBaeMbIe cT. 17—26 30AIl.

Peub et o gomnyiieHur CBOGOAHOTO, T.€. €3 COrIacus aBTOPa, MCHOJIb30BAHMS €ro MPOU3BEIEHNUs C BbITLIATOMN
Wiy 6e3 BBIIIaThl aBTOPCKOTO BO3HATpaXaeHUs. BO3MOXHBI pa3IMuHble OCHOBAHUS MOTOOHOTO UCTOJb30BAHUS
TPY YCJIOBUU, YTO OHO HE HAHOCUT HEOTPABIAHHOTO yillepOa HOPMATBbHOMY UCTIOJIb30BAHUIO IPOM3BENCHUS U HE
yIeMJysieT HEOOOCHOBAaHHBIM 00pa30M 3aKOHHbBIE MHTEPECH! aBTopa. B ompeneneHHo Mepe JaHHbIE OTPAHUYCHU S
3aTparuBaloT U UCKITIOYUTENbHbIE TTpaBa paboTonareseli Ha ciIyXXeOHble Mpor3BeacHUsl. OTINYNMe COCTOUT JIUIIb B
TOM, 4YTO PabOTOAATENW MOMYYaoT (WM HE TOJy4aloT) HE aBTOPCKOE BO3HATrpaXAeHWEe, a KOMIIEHCALWIO 3a
0€310rOBOPHOE UCTOJIb30BAHUE CITY>KEOHBIX TPOU3BEACHUIA.

CyllleCTBEHHBIM ~ OTPaHUYEHUSM  TIOABEPralOTCS HWCKIIOUUTEIbHBIE TMpaBa aBTOpa MPOU3BEACHUS
“300pa3UTETHLHOTO UCKYCCTBA, MEPENISIIIET0 K TPETheMy JHUILY («COOCTBEHHMKY»). Y aBTOpa COXPAHSIETCS JINIIh
MpaBO Ha BOCTIPOM3BEAeHUE Tpou3BeneHus (B (popMe mpaBa JOCTyMa), a TAKKE MPaBO HA BO3HArpaXIeHUE B
ciyyasx myOJIMYHOM MepernpoaaXxul Mpou3BeIeHUS, UMEHYeMOe ITPaBOM CJIeTOBAHMUSI.

IIpaBo poctyma BbIpaxaeTcsl B TMpaBe aBTopa TMPOM3BENEHUS TpebOBaThb OT €ro «COOCTBEHHHKa»
TPENOCTABICHUSI BO3MOXHOCTU BOCITPOM3BEACHUSI CBOETO TMPOM3BEIACHUS, TJIaBHBIM 00pa3oM, IMyTEM CHSITHS
aBTopckoit Konuu. [1pu 3ToM OT «COOCTBEHHUKa» HEJIb3s TPeOOBATh TOCTABKU MPOU3BEIEHUS aBTOPY.

IIpaBo ciaenoBaHMs O3HAYaeT MPaBO aBTOPA Ha MOJyYEHUE BO3HATPAXKIEHUS OT MPOAABLA B KAXIOM ClIydae
myOJUYHOUN mepenpoaaxkyu MPoU3BeAeHNS U300pa3uTeabHOrO UcKyccTBa. [lepBoil mpoaaxeid mpu3HaeTcs Joboi
(KaK BO3ME3IHBIN, TaK U 0€3BO3ME3HBIN) TIEPEXO] MpaBa COOCTBEHHOCTU Ha MTPOU3BEACHME OT aBTOPA K IPYrOMY
nauiy. [Tox myGamuHOil mepempoiazKeil MOHMMAaeTCsl BO3ME3NHOE OTUYXICHUE MPOM3BEACHUS] yepe3 ayKIMOH,
rajepeo M300pa3uTeNbHOTO MCKYCCTBA, XyIOXXECTBEHHBIM calloH, MarasuH u T.n. [Ipu atom mnepemponaxa
MOPOXJAeT MPaBo Ha BO3HATpaxIeHue, JUIIb eClIU ee 1ieHa MpeBbIIaeT Mpenplaylnyio He MeHee yeM Ha 20%. B
3TOM cJlydae aBTOp BIIpaBe MOJYYWUTh OT TMpoJaBlia BO3HArpaxiaeHue B pasMmepe 5% OT MpONAXHOW LEHBI. DTO
MPaBO SBJSIETCS HEOTUYYKTAEMBIM U MEPEXOAUT TOJBKO K HACJAEIHUWKaM aBTOpa IO 3aKOHY Ha CPOK NEWCTBUS
aBTOPCKOTO TIPaBa.

JIpyrue orpaHu4eHHs] UCKJIIOUUTENbHBIX MPAB BHIPAXKAIOTCS B MIpaBe TPETbUX JIUL] OCYLIECTBISTh B PA3TUYHBIX



(opmax ucnosap3oBaHUE MIPOU3BENECHUI O€3 COTNTacKsl UX aBTOPOB U O€3 BBIIIATHI aBTOPCKOTO BO3HATrpaXxneHus. B
HEKOTOPBIX CJIydasX Takoe TMpaBo (B 3aBUCHMOCTM OT BHUAA TPOU3BEICHUI) OOpEMEHSIETCS OOS3aHHOCTHIO
TTOJTh30BaTENIE YKa3bIBaTh UMSI aBTOPA Y MCTOUHUK 3aMMCTBOBAHUSI, HE UCTIONb30BaTh TTPOU3BEACHNE TTOJTHOCTHIO
u 1.1. UHBIMU cloBamu, peuyb UAET O TaK Ha3blBAEMOM CBOOOMHOM WCIIOJIB30BAaHUM TIpoU3BeneHUil. Yerkoe
onpe/eeHue BCeX MOAOOHBIX CITy4aeB UCIOIb30BaHUSI OUYEHb BAXKHO B PHIHOYHBIX YCIOBUSIX.
ITo oOiiemMy npaBUily JOMyCKAeTCS CBOOOAHOE BOCNIPOU3BEIEHHE MPABOMEPHO OOHAPOIOBAHHOTO NMPOM3BEIECHHS
0e3 BBIIJIAThl ABTOPCKOIO BO3HATPaXXIEHUS HCKIIOUMUTEIbHO B JMYHbIX HeJdsax. M3biaTvs M3 3TOro mnpaBuia
yKazaHbl B cT. 18, 25 u 26 30AIl. B yacTHOCTH, Heb3s BOOOIIE BOCITPOU3BOIUTh MIPOU3BEICHUST apXUTEKTYPHI B
dopme 31aHUI U AHATTOTUYHBIX COOPYXKEHU, penpOaYyIIMPOBaTh KHUTU (TIOJIHOCTBHIO) M HOTHBIE TEKCTHI.
CBo0oqHOE WCMOJB30BAHME TPOM3BENEHHSI C 0043aTeIbHbIM YKA3aHMEM HMMEHH AaBTOPA W HMCTOYHHKA
3aMMCTBOBaHMs, Oe3 corjacusi aBTopa W 0e3 BBITUIAThl ABTOPCKOTO BO3HArPAXIEHMSI, NOIMYCKAeTCsl TaKUMU
crocobaMu, KakK, B YaCTHOCTU:
e LMTHPOBAHUE B OPUTMHAJE U B MIEPEBOJIC B HAYYHBIX, KPUTHIECKUX U MHDOPMALIMOHHBIX LIEJISIX;
® JTIPUBCACHUEC B KAa4Y€CTBC I/UU[IOCTpaIII/Iﬂ B UM3IAaHUAX, B paduo- U TECICNCpEaadyax, 3ByKO- U BUACO3AIIMCAX Y‘I66HOI‘O
XapakTepa;

® BOCIPOU3IBCACHUE B Tras3€rtax paHEC 01'[y6J'[I/IKOBaHH])IX cTareii 1Mo TCKYIIUM 3KOHOMUYECKHM, ITOJIUTUYECKUM,
COLMAJIbHBIM U PECIMIMO3HBIM BOIIpOCaM, a TaKXKE HyﬁIII/I‘IHO TIPOU3HECCHHBIX IMOJIUTUYCCKUX peqefl, O6pa].[IeHI/II71,
JIOKJI/IOB.

HutrpoBaHue W WHOE WUCIOIb30BAHUE [IOJDKHO OCYIIECTBISIThCS B OOBEME, OMpPaBIAHHOM LEJbIO
LUUTUPOBAaHUS, Y4eOHOTrO mpolecca aubo WHGbOpMalMoHHON uenbio. [Ipr 3TOM aBTOpPHI AOKIAg0B U TOMY
MOAOOHBIX TPOU3BEICHUI COXPAHSIOT MPAaBO HA UX OMYyOJIIMKOBaHUE B cOOpHUKax. CBOOOTHOE BOCIIPOU3BEIEHNE
B raszerax M TOMYy MOJOOHBIMHU CIOCOOAMU TaKWX NMPOM3BEACHUI HE MOIyCKaeTcs JIMIIb B Cayyasix, KOraa OHO
OBLIO CITELIMAIIBHO 3aIpPeNIeHO aBTOPOM (IKCKITIO3UBHbBIE CTaTbU, UHTEPBHIO U T.11.).

CBo0oqHOE WCHOJb30BAHME NPOM3BENEHUS MYTEM PENpOAYHMPOBAHUS CBSI3aHO C NIMPOKWUM TPUMEHEHUEM
2IEKTPOTpachUIeCcKOil TEXHUKH, TIPEXIE BCEr0 KCEPOKCOB, UYTO MPUBEIO K MACCOBOMY DPEMPOLYLIMPOBAHUIO U
HEKOHTPOJMPYEMOMY PpPa3MHOXEHUI0O MHOTUX JIUTEpAaTypHBIX TMpousBeneHuil. PenpoaynupoBanue, wiu
pernporpacduyeckoe BOCIPOU3BeACHUE, — 3TO (haKCUMUIIBHOE BOCIPOU3BENEHME B JIIOOBIX pa3dmepax u ¢dopme
OIHOTO WM 0oJjiee SK3EMIUISIPOB OPUTMHAIOB WJIM KOMUM MUCBMEHHBIX U APYTUMX rpaduyecKux Mpou3BeneHU
myTeM (HOTOKOMMAPOBAHUST WIM C TIOMOINBIO JAPYIMX TEXHUYECKUX CPEACTB, WHBIX, YEM W3aHWE. 3aKOH
YCTaHABJIMBAET XECTKUE IPaHULIbI TOAOOHON «U31aTENbCKON» NeATETbHOCTH.

Kak ormeuanoch, maxe B JMUYHBIX LENSIX PEMPOAYIIMPOBATH KHUTU TTOJHOCTHIO M HOTHBIE TEKCTHI BOOOIIE
3anpenieHo. CB00OIHOe PenpoaylpoBaAHAE B eIMHAYHOM IK3eMILIsApe 0e3 U3BJIedeHus MPUObLIN OITYCKAETCS JIUIITh
B LIEJISIX pa3BUTHUsI OUOIMOTEYHOr0, apXUBHOTO Jief1a, B YUeOHbIX, HAYUHBIX WA UHBIX 00pa30BaTeNbHbBIX LIeJsIX. B
MOAOOHBIX WEISIX M Ha YKAa3aHHBIX YCJIOBUSIX MOTYT pEMpONyLIMPOBAaTh TMPAaBOMEPHO OMYOJIMKOBAHHOE
Mpou3BeIcHNE OMOIMOTEKN W apXWBBI 11 BOCCTAHOBJIICHUS WJIM 3aMEHbI €T0 YTPAYeHHBIX JIMOO MCIOPYEHHBIX
9K3eMIUISIPOB. Te xXe yupexaeH!s BIpaBe penpoayliMpoBaTh OTAEIbHbIE CTATbU U MAJIOOOBEMHbBIE TIPOU3BEICHMUS,
OTPBIBKM M3 OMYOJWKOBAaHHBIX MHUCHMEHHBIX TMPOU3BENEHUI TO 3ampocaM (U3WYECKUX JUIl B YYEOHBIX U
HCCIIeIOBATENbCKUX 1IeNISIX. AHATIOTUYHOE MPAaBO UMEIOT 00pa30BaTe/IbHbIE YUPEXKAeHUs (IIKOJbI, JIULIEU, BY3bl U
T.11.), UCTIOJB3YIOIINE PENPOAYIIUPYEMbIE TTPOU3BEACHNUS WY UX YACTH JUISI Ay TUTOPHBIX 3aHSITUI.

CB00OIHOE UCHOJIb30BAHME NMPOM3BENIEHHIA, PACTIONIOKEHHbIX B MECTAX, OTKPBITBIX JJIsi CBOOOMIHOIO MOCEINeH s,
KacaeTcsl IPOU3BEIECHUN apXUTEKTYypbl, W300pa3UTENIbHOIO MCKycCcTBa U ¢oTorpaduu, IMOCTOSHHO
pacmojIoXXEHHBIX B MECTE, OTKPBITOM JIJISI CBOOOJHOTO mocenieHus. JlomyckaeTcs Kak UX BOCIIPOM3BEAEHNE, TaK U
repenavya B 3(OUp WM COOOILEHUE TSI BCEOOIIETO CBENECHUS 10 KaOeo. 3anpeleHo 3TO AeIaTh JUIIb B CIIyJasx,
KOTa M300pakeHWe TIPOM3BEIACHUS SIBISIETCSI OCHOBHBIM OOBEKTOM BOCTIPOM3BENCHUS, Tepenayu Win
coobieHusi. UHbIMU c10BaMU, MOXHO TOKA3bIBATh 11O TEJIEBUIEHUIO 9KCTIOHUPYEMbIe Ha TIOCTOSTHHOM BBICTABKE
MPOU3BEIEHUSI U300pa3UTEIbHOTO UCKYCCTBA, HO HEJb3sl IeIaTh HA X OCHOBE OTKPBITKMU.

CBo0oaHOe MyOJIMUHOE MCTOJHEHHE MY3bIKAJIbHBIX NMPOU3BENeHHd MMeeT CBoM crelnduueckue pamku. Tak,
JloIycKaeTcsi 6e3 cornacusl aBTopa W 0e3 BBIIJIAThl aBTOPCKOTO BO3HArPaXKAEHUs MyOJIMYHOE WCTIOJTHEHUE DTUX
MPOU3BEEHUI BO BpeMs OGUIUAIBHBIX U PEUTMO3HBIX LIEPEMOHUI, a Takke MOXOpoH. OO0bEeM WMCITOTHEHUS
TaKXe IOJKEH OBITh OTIPaBAAaH XapaKTepOM TaKUX PUTYaTTbHbIX LIEPEMOHMUIA.

HomyckaeTcsi Takke CBOOOTHOE BOCHPOW3BeNeHHE WPOW3BeneHMii I CylaeOHbIx meseil. [IpowsBeneHust
pa3IMYHBIX BUIOB, TMPEXIE BCETO NUTEPATypHbIE, MOTYT CBOOOMHO BOCIIPOU3BOAWUTHLCS ISl Liefieit cyneOHOro
rnpoluecca B OMpaBIaHHOM 3TUM IMpoleccoM obObeme. Hampumep, mpu paccMOTpeHUM cIiopa O Ilaruare B
MPOLECCE MOTYT OBbITb TPOIUTUPOBAHBI CAWYUTENIbHbIE TaOJAMIbl COBMAJEHWI TEKCTOB OpUTMHAIA U
HEeT0OPOCOBECTHOIO 3aMMCTBOBAHUS.

Haxonet, paspeiraercss cBo00aHOE BOCIPOU3BEAECHNE NMPOU3BEAECHHS B JMYHBIX IIEJISIX C BBIILUIATO aBTOPCKOTO



BosHarpaxknenus. be3 comracusi aBTopa MpoW3BeNeHUsSI, WCTIOJHUTEIST W TPOM3BOAMTENST (DOHOTPpAMMBI, HO C
BBITIJIATOM WM BO3HATPaXIEHUSI MOMYCKAETCS BOCIIPOM3BENCHUE MaXe B JIMUHBIX LENSIX AyIMOBU3YATHHOTO
TIPOM3BEICHNST VI 3BYKO3AIMCU NIPYTOro TMpousBeneHus. [Ipn 3TOM BBITUIaTa BO3HATPAXKIEHUST TTPOUCXOIUT
«KPY>XHBIM TTyTeM» U B obe3nuuyeHHOlU (opme. Hepenko komupoBaHuEe aynMOBU3yalbHbBIX MPOU3BEACHUN U
3BYKO3alUCH OCYIIECTBISIOT (PU3UUECKHUE JIMLA C TTOMOILbIO OBITOBBIX ayaAuo- U BugeoMariutodoHos. Illnupokue
MaciuTabbl MOAOOHOTO UCTOIb30BaHUSI, ECTECTBEHHO, MOJAPbIBAIOT PHIHOK COBITA COOTBETCTBYIOLLIEN MPOIYKIIUH,
TpeXe BCero 3amuceil Buueo-, KWHO- U TeJle(pMIbMOB, CHUXKAIOT CIIPOC Ha HUX. B KOHEYHOM cueTe CHMXKaeTcs
YPOBEHb OXpaHbl ABTOPCKUX MPaB, MPaB MPOU3BOAUTENEH (DOHOTpAMM 1 BeIIaTeIbHBIX OpTaHU3alINiA.

OmHako YCTaHOBUTh KOHKDPETHBIX TIPOM3BOMWTENEN W TOMYYUTh C HUX aBTOPCKOE BO3HArpaxaeHUe
HEBO3MOXHO. [l03TOMy M TOpUXOAWTCSI CHayaja B3WMAaTh BO3HATPAXKICHWE C U3TOTOBUTENEH M HMMIIOPTEPOB
MaTepUabHbIX CPEICTB CO3MAaHUSI U BOCIIPOU3BEACHUS ayIMOBU3YyaTbHbBIX TPOU3BEACHUI MyTeM BKIIOUEHHS CYMM
BO3HATPaXK/IeHUs B IIEHY 3THX CPEACTB € MOCJeyloneil KoMInencanueil ux 3a cyeT noKynaresiei TaHHBIX CPENICTB, T.€.
MOTEHUMAJIBHBIX CYOBEKTOB BOCIIPOM3BEIECHUSI ayIWOBU3YAIbHBIX TpousBeneHUi. [lomoOHble MeXxaHU3MBbI
JIOTTYCKAIOTCST MEXTYHAPOTHBIMU COTJIAIIEHUSIMA U HAIIMOHAIbHBIMY 3aKOHAMU psifia CTPaH.

CornacHo 1. 2 c¢T. 26 30AIl Bo3HarpaxaeHue 3a BOCIPOU3BEACHHME BBIMIAYMBAETCS U3TOTOBUTEISIMU MU
UMIIOpTEpPaMU O0OpYIOBaHMS (ayoquo- M BUIEOMArHUTO(POHOB, WHOTO OOOPYIOBAHUSI) W MaTEePUATBHBIX
HOcUTENeH 3ByKO- U (WJIK) BUIEOTUIEHOK U KACCET, JIa3ePHBIX JUCKOB, KOMMAKT-AUCKOB U T.II., UCTIOJb3YEMbIX
JUtst Bocripou3sBeneHusi. COOp U pacripeniesieHre 3TOr0 BO3HATPaXIEHUS OCYIIECTBIISIETCS OMHOW U3 OpraHU3aIuid,
YIPaBJIAONMX UMYIECTBEHHbIMHI MPABAMU aBTOPOB, MpoU3BoaUTeJ el (hoHOrpaMM U MCHOJIHUTEJIel HA KOJIJIEKTUBHOM
OCHOBE B COOTBETCTBUY C COTJIAIIEHNEM MEXIY 9TUMU OPTaHU3AIUSIMU 1 U3TOTOBUTEISIMUA (MMTIopTepamu). Ecim
corJlallleHueM He MpeayCMOTPEHO MHOE, BO3HATpaXIeHWe pacipeiessseTcsl B TAKOU MPOIOPIIMU:

e 40% — aBTOpaM;

e 30% — UCITOIHUTEISM;

e 30% — npousBoauTeNIsIM HOHOTpaMM.

CornalieHueM MeXIy U3rOTOBUTEISIMU (MMITOpTepaMu) U YIIPABJSIOIIMMU OPraHU3aLUsSIMU OMPEeIsIOTCS
TakKe pa3Mep M YCJIOBHUSI BBITUIATHI BO3HATpakaeHus. [Ipy HEMOCTMXKEHWM COTJAIIeHUs] BOIPOC pEIIaeT
CITeIIMaIbHO YITOJTHOMOUYeHHBI opraH P®. Ecnu obGopynoBaHue (MarHMTO(GOHBI M T.I.) WM MaTepuabHBIC
HOcUTENH (TUIEHKU, KACCEThl, TUCKU U T.11.) MPOU3BOJSITCS CYry0o JUIsl 9KCTIOpTa WA UMEIOT MPoheCCUOHATbHBIN
XapakTep, T.e. He IIpelHa3HauyeHbl JId WCIIOJIb30BaHUS B JOMAIIHUX YCJIOBUSIX, TO BO3HATrpaXaeHUE He
BBITIJIAYMBAETCSI.

HomyckaeTcs: 0e3 corjacusi aBTopa M 0€3 BBIIJIAThI aBTOPCKOTO BO3HATPAXAECHUS TPEAOCTaBIeHUE BO
BpEMEHHOE 0€3BO3ME3HOE T0Jb30BaHME OUOIMOTEKaMM 3K3EMIUISIPOB TPOU3BENECHUI, BBEICHHBIX B
rpaxIaHCKUil 000pOT 3aKOHHBIM TyTeM. [Ipu 3TOM 3K3eMIUISIpbl MPOU3BENEHUN, BBIPAXEHHBIX B LIM(POBON
(bopMe, B TOM Uuclie 3K3eMIUISIPBI MMPOM3BEIECHMI, MPEIOCTaBISIEMbIX B MOPSIIKE B3aMMHOIO HCITOJIb30BaHUS
OMOJIMOTEUHBIX PECYPCOB, MOTYT TPEAOCTABISITECS BO BpPeMEHHOE O0E€3BO3ME3THOE TOJIb30BAHUE TOJBKO B
MOMENIEHUSAX OMOJMOTEK IPU YCIOBUM MCKIIOUYEHUS BO3MOXHOCTM CO3[aTh KOMUM 3TUX MPOMU3BEACHUI B
1udpoBoit popme.

2. CpoxkH IeiiCTBHSA aBTOPCKOro mpaBa

[Ipono/KUTENbHOCTh JEHCTBUSI aBTOPCKOIO IIpaBa OIPEE/ISeTCsl KaK MCTEUYEHMEM IIepuoJa BpEMEHH,
HMCYUCIISIEMOr0 ToAaMu, TaK M YKa3aHMEM Ha COOBITHS, KOTOPHIE JOJKHBI HeM30eXXHO HAacTyNnuTh. I1o obOimeMy
IpaBUJTYy aBTOPCKOE NMPABO JEiCTBYET B TeYeHHe BCeil Ku3Hu aBTopa (coaBTopos) U 70 JieT mocjie CMepTH aBToOpa JIH00
TOCJIeIHEr0 U3 COaBTOPOB. V3 3TOTO TTpaBMIa €CTh PSI UCKITIOUSHUIA.

Taxk, mnuHBIe HEMMYIIECTBEHHBIC IIpaBa — IIPaBO aBTOPCTBA, IIPAaBO HAa MM U IMIPaBO Ha 3alATy PeITyTalluy
aBTOpa — OXPAHSIOTCS 0eCCPOYHO. ABTOP MOXKET caM I103a00TUTHCS O HaIexXallleil oxpaHe JaHHBIX IIpaB ITOCe
CBOEI CMepTH, yKa3aB B 3aBellaHMU JIMII0, HA KOTOPOE OH BO3JIaraeT ux oxpaHy. B aToM ciyuyae ykasaHHOE JIMLIO
(kak J11000i Ipyroi MCIIOJTHUTEIb 3aBelllaHus) MOXU3HEHHO BBIMOJHSIET BoJIO 3aBemiaTens. [Ipu orcyrcTBuuU
TaKUX yKa3aHUH OXpaHy OECCPOUYHBIX JUYHBIX HEMMYIIECTBEHHBIX IIPaB OCYIICCTBIISIOT €r0 HAaCJICAHUKU, a B
cJIyJae WX OTCYTCTBUSI WJTH TIpEKpaIlieHUsT aBTOPCKOTO ITpaBa — CIIeIIUAIBHO YIIOJTHOMOUEHHEBIN opraH P®.

MeHee TIpONOJDKMTENBHBIE CpPOKM JEMCTBHS aBTOPCKOTO TIIpaBa YCTAHOBICHBI IS NPOH3BEIEHMIA,
00OHAPOIOBAHHBIX AHOHMMHO WJIM TOJ TCEBIOHHMOM. ABTOPCKOE IIpaBO Ha TaKWe IIPOM3BEACHUS IECTBYeT B
TeueHue Tex Xe 70 JIeT, HO MCYMCISeMBbIX C JaThl He CMEpPTH aBTOpa, a IIPaBOMEPHOro OOHAPOIOBAaHUS
npousBeaeHus. MHave roBopsi, €Ciiy aBTOP HE paCKPOET CBOIO IMYHOCTh U MPOXUBET 6oJjiee 70 JIeT C 3TOM AaThl, K
HacJegHUKaM BOOOIe HUYero He mepeiigeT. JIMib ecim aBTop HA KaKOM-TO 3Tare gaHHoro 70-JIeTHero cpoka
PACKpOET CBOIO JIUYHOCTH JIMOO €ro JUYHOCTD IEPECTAHET OCTABISITH COMHEHUs, BCTYIIUT B CUJIY O0Iliee IMpaBUIO:



aBTOPCKOE MPaBo OyIeT NelicTBOBATh B TeUEHUE BCEUl OCTaBIIeiics XK13HU aBTopa 1 7() JIET mocyie ero CMEPTH.

Hpyrue NCKII0UCHMS KacaloTCs CPOKOB ACHCTBHST aBTOPCKOTO TIpaBa Ha IPOU3BEICHNS, BIIEPBbI€ BHIMYIIEHHbIE
B CBET HocJie cMepTH aBTopa. B o0Imem ciaydae aBTOpCKoOe ITIpaBoO IEHCTBYET (WIS HACJICTHUKOB) B TeueHue 70 JieT
Iocjie BBIMYyCKa IIPOM3BEICHMS B CBET. B ciyyae ke, eciid aBTOp ObUI pelpeccupoBaH M PeadMIMTUPOBAH
nocMepTHo, 70-eTHUI CPOK OXpaHbl MIpaB UCUUCASIETCS C 1 STHBapsl roaa, CIEIyIOLIero 3a rogoM peaduInTaluu.
TakuMm ob6pa3oM, CpOK OXpaHbl aBTOPCKUX IpaB aBTOMATUYECKU YBEJIMYMBAETCS Ha MEPUOI, POIIESIIINI ¢ HaThl
ITOCMEPTHOTO BBIITyCKa MPOU3BEACHUs A0 1 sSTHBaps rofa, CJAEAYIOIIEro 3a TOJAOM, B KOTOPOM ObLI ITOCMEPTHO
peadWIMTUPOBAH €T0 aBTOP.

Eme omHO MCKIIIOYEHME CBSI3aHO C MPOU3BedeHMsIMH BeTepaHoB. B ciyyae, eciu aBTOp paboTan BO BpeMs
Bemmkoit OteyecTBEeHHOIW BOWHBI WIM Y4acTBOBaJl B Heil, To 70-JeTHWII CpOK OXpaHbl aBTOPCKHUX IIpaB
YBEJIMUYMUBACTCS Ha YETBIPE rofa, T.€. HA CPOK CAMOU BOMHBI.

[Ipu npenocTaBaeHUM OXpaHbl MPOU3BEICHUIO B COOTBETCTBMM C MEXIYHAPOIHBIMM ToroBopamu PP cpok
JIECTBUSI aBTOPCKOIo IIpaBa Ha Tepputopuu P® He MOXET IpeBBIIIATh CPOK HCHCTBUS aBTOPCKOTO IIpaBa,
YCTAHOBJIEHHBII B CTPaHE MTPOUCXOXACHUS TTPOU3BEICHMUS.

ABTOpPCKOE 3aKOHONATEIbCTBO TMpeAycMaTpuBaeT MHble, yeM ycrtaHoBiieHO 'K P®D, mpaBuia ompeneieHus
Hayaja CpoKa, M3MepsieMoro IeproaoM BpemeHn. B cury cT. 191 I'K TeyeHMe cpoka, OIpeneieHHOTO IIeproaoM
BpEMEHM, HAuMHAETCS Ha CICOYIOIUI IeHb IOCIe KaJeHAapHON maThl HACTYIICHUS COOBITHS, KOTOPBIM
olpefieJieHO ero Havajo. B mpormBoBec 3TOMy commacHo m. 6 cr. 27 30All wucumciieHMe CpOKOB,
MPeayCMOTPEHHBIX HACTOSIIEH cTaThell, HAaUMHaeTcs ¢ 1 sSHBapsl rona, CJIEIYIOIIero 3a TogoM, B KOTOPOM MMeEN
MEeCTO IOPUIMICCKIIA (haKT, SIBISIOMNIACSI OCHOBAaHMEM MIJIsI Hadaia TeUeHUs cpoka. MHBEIMM clToBaMU, K IIpUMeEpYy,
B ciayyae cMepTd aBTopa 2 sHBaps 2005 r. ero HacjaemHWUKW OYyIyT MOJb30BAThCS aBTOPCKMMU IpaBaMu MOYTHU
ueJblii rof, no 1 suBaps 2006 r., u emie 70 JeT.

Ilo ncreyeHun cpoka AEHCTBHUSI aBTOPCKOTO IIpaBa IPOM3BEACHUS IIEPEXOMSIT B OOMIECTBEHHOE IOCTOSIHHE.
OHM MOTyT CBOOONHO WCHOJB30BAaThCS JIIOOBIM JIMIIOM ©0€3 BBIILUIATHI aBTOPCKOTO BO3HATPAXKICHMSI.
HenpeMeHHBIM SIBJISIETCS JIMIIL TpeOOBaHKE COOMIOAEHHs NMpaBa aBTOPCTBA, NMPAaB HA UM M HA 3aIUTY aABTOPCKOI
penyTanuu.

Bmecte ¢ Tem IlpaButensctBy PP TipemocTaBieHO MpaBO yCTaHABIWBATH CIyYaW BHITUIATHI CITELIMAIBHBIX
OTYMCJICHWI 3a WMCITOJb30BaHUE YKA3aHHBIX MpOM3BedcHUiT Ha Tepputopuu Poccumn. Takme OTYMCIICHUST BEHI-
IUTAYMBAIOTCS B IMpodecCroHaIbHBIC (DOHIBI aBTOPOB, a TAKKE OPTaHM3AIMSIM, YIPABISIONINM UMYIIECTBEHHEIMHI
IpaBaMM aBTOPOB Ha KOJUIEKTMBHOW ocHOBe. Pasmep oTuMceHMIT He MOXET HpeBbllIaTh 1% OT NpUObLIM,
MOJIy4aeMOM 32 UCIIOJIb30BAHUE IIPOU3BEICHUMA.

§ 6. ABTOpCKO-nIpaBoBas oxpana nporpamm ajisa DBM,
0a3 JaHHBIX M TONOJIOTHIi HHTErPAJbHbIX MUKPOCXEM

1. Iloustue nporpammbl Ajsi DBM, 6a3b1 JaHHBIX U TONOJOTHH HHTETPAJIbHOI MUKPOCXEMbI M OCHOBHBIE TIPABUJIA MX
OXPaHbI

ITon mporpammoii 1yis DBM Kak mTepaTypHBIM IPOM3BEICHUEM (Iajlee — IIporpaMMa) IIOHUMAETCS TIPeXIe
Bcero OOBeKTMBHAas opMa TIpenCcTaBIeHUS COBOKYIMHOCTM HAaHHBIX M KOMaHH, IIpedHa3HAYCHHBIX IS
dyakimonupoBanusg 9BM u Ipyrux KOMITBIOTEPHBIX YCTPOMCTB C IEJIBIO TTOYYCHUSI OMPEIeICHHOTO pe3yabTara.
OQHOBpPEMEHHO K 4YMCIy IporpamMm st DBM OTHOCAT Takke NMOArOTOBUTENIbHBIE MaTepuasbl, MOJIydeHHbIE B
XoJIe ee pa3paboTKM, ¥ MOPOXIaeMbIe €10 ayTMOBU3YyaJIbHbIE OTOOpaXKEeHNSI.

basa nmamHbIx (Jajiee — 0a3a) Kak COCTaBHOE MpousBeneHue (COOPHMK) — 3TO OOBEKTHMBHasA (opma
MIPEACTaBICHUSI W OPraHU3allMd COBOKYITHOCTH JAHHEIX (HallpuMep, CTaTel, pacueToB), CUCTEMATH3NPOBAHHBIX
TaKMM 00pa3oM, YTOOKI 3TH JTaHHBIE MOTJIM OBITh HAJIEHBI M 00pabOoTaHBI ¢ TTOMOIILI0 DBM.

OxpansieMoii TONOJI0THEl HHTErPaIbHON MAKPOCXEMbI (1ajiee — TOITOJIOTHS) TIpU3HaeTCs 3a(pMKCHUpOBaHHOE Ha
MaTepuaJibHOM  HOCHUTEJIE IPOCTPAaHCTBEHHO-IpacMueckKoe  pacloJioKEHHWE COBOKYIHOCTH  3JIEMEHTOB
HMHTErpaJbHOM MUKPOCXEMbI U CBsI3eid Mexay HUMU. B cBoto oyepenb uHterpaibHas Mukpocxema (MMC) — ato
MMKPO3JIEKTPOHHOE U3JeI1e OKOHYATEJbHON MM MPOMEXYTOYHOM (hOpMbI, MpeaHa3HAYEHHOE /11 BBIITOJTHEHUS
(DYHKIIMIA 3JIEKTPOHHOM CXEMEI, SJIEMEHTHI M CBSI3U KOTOPOTO HepasaeabHO c(hOPMUPOBAHEI B 00beMe U (VJIM) Ha
IMOBEPXHOCTH MaTepHraja, Ha OCHOBE KOTOPOI'O M3TOTOBJICHO U3IEIIe.

Ha mporpammbl, 6a3sl JaHHBIX M OXpaHsieMBIC TOITOJIOTUH KaK OOBEKTHI aBTOPCKOTO IIpaBa B ITOJHOM Mepe
pacrpoCTpaHSIOTCI OCHOBHBIE ToiokeHus1 30AIl P®. B yacTtHocTH, mporpamMMbl, 0a3bl JaHHBIX W TOITOJIOTUHA
OXPAHSIOTCS, €CJIM OHMU SIBJISIIOTCS Pe3y/IbTATAMHM TBOPUYECKOIi 1eITeIbHOCTH aBTOpa (coaBTopoB). TBOpUecKUit, T.€.



CaMOCTOSITeNTbHBIN, XapaKTep CO3AaHUsI 3TUX OOBEKTOB MPe3MHUPYETCS 10 TeX Iop, MokKa He OyaeT JoKa3aHo
obpaTHoe.

Oxpana He pacnpocTpaHsercsl Ha WIOCW W TIPWHIUIIBI, JIeXKaIlie B OCHOBE IIporpaMM, 0a3 HaHHBIX W
TOITIOJIOTHI, B TOM YHCJIe Ha SI3bIKM TIporpaMMupoBaHus (Oeiicuk, anroj, ¢opTpaH 1 T.11.). OMTHOTUITHBI U JAYHBIE
npasa (IIpaBO aBTOPCTBa, MPAaBO HA UMSI U IIPaBO Ha HEIMPUKOCHOBEHHOCTbD, T.€. LIEJJOCTHOCTDb, a TaKXKe IPaBoO Ha
00HapoIOBaHUE).

NmymecTBeHnble MpaBa Ha IIPOrpaMMBl, 0a3bl U OXpaHSIEMbIe TOIOJIOIMY IPUHAIIEXKAT KaK MX CO3IaTeIsIM
(aBTOpaM), TaK M MX HacJIeAHWKAaM, a TakKe IPYIruM (PU3MUECKMM WINA IOPUAMICCKUM JIMIAM, TTOJYIUBIINM
HUCKJIIOUMTEbHOE MPaBO B CIJTY 3aKOHA WIM JOTOBOpa.

HNmymecTBenHoe npaBo Ha TIporpamMmy st DBM, 6a3y JaHHBIX WIM OXpaHSIEMYIO TOTOJIOTHUIO, CO3IaHHbIE TIPU
BBITIOJIHEHUM PabOT I10 TOCYIapCTBEHHOMY KOHTPAKTy IJisl (pemepaibHBIX TOCYIapCTBEHHBIX HYXKI WM HYXKI
cyobekTa P®, TpMHAIIEKWT WCIOTHUATENO (MOOPSOINKY), €CIM TOCYIapCTBEHHBIM KOHTPAKTOM He
YCTAHOBJIEHO, 4YTO 3TO INpaBo MNpuHamieXutr PP wim cyobekty PP, or MMEHM KOTOpBHIX BBICTYIIAET
rOCyIapCTBEHHBIN 3aKa34YK.

2. Perucrpamms nporpaMm, 06a3 JaHHBIX M OXPAHSIEMbIX TONOJIOTHIA

ABTOpCKOE TpaBO Ha mporpamMmbl mjiss OBM, 0a3bl JaHHBIX W OXpaHSEMble TOTIOJOTMU, KaK U Ha Apyrue
00BEKTHI, BOZHUKAET C MOMEHTa MX CO3JaHMSI U BhIpaXeHUs B 00beKTUBHOMU ¢hopMe. BmecTe ¢ TeMm obnamareib
BCEX MMYVIIECTBCHHBIX IIpaB Ha IIporpaMMy, 0a3y JaHHBIX MJIM TOIIOJIOTHIO BIIpaBe IO CBOEMY KeIaHWIO (T.e.
(hakyJIbTaTHBHO) HETIOCPEICTBEHHO JIMOO Yepe3 CBOEro IMpeACTaBUTENST 3aperucTpupoBaTh 000K U3 yKa3aHHBIX
00BEKTOB B (hemepaqbHOM OpraHe HCIOJHUTEIBLHONM BJIACTH IO WMHTEUICKTYaJbHOl COOCTBEHHOCTH, T.€. B
DefepalbHON CITyXK0Oe MO WHTEUIEKTyalbHOW COOCTBEHHOCTH, TMATEHTaM W TOBapHBIM 3HakaM'. Perucrpanust
OCYIIECTBJIIETCSL IIyTeM IoJayd 3asBKM Ha PErucTpaluMio Y BblAa4u CBUIETENbCTBA 00 oOduUIIMaIbHON
PETUCTPAIlM COOTBETCTBYIOIIEIO 00heKTa. [Ipy 2TOM 3asBKa Ha pEerucTpalldio TOMOJOIMY MOXET OBITh IMOJaHa
JIVIIb B IIpeaenax ABYX JeT C 1aThl IEPBOT0 UCIOIb30BaHUS TOTIOJIOTUHN, €CJTU OHO UMEJIO MECTO.
B cocTaB 3asBKM BXOJUT psiji JOKYMEHTOB:
e 3asBJICHME C YKa3aHMEM IPaBooOJIaiaTesisi, a TAKXKe aBTopa, ero (MX) MEeCTOHAXOXIEHUS (MECTOXUTEIbCTBA), JAThI
TICPBOT'O UCITIOJIB30BAaHUS TOITOJIOTUM,

e JIeMMOHUPYEMbIe MaTepHaibl, MACHTU(DUILIUPYIOIINE PETUCTPUPYEMBIii 00BEKT, BKITIOUast pedepar;

® TIOATBCPXKIACHUEC YILIAThI PETUCTPAITMOHHOTO c60pa WNJIN OCHOBAHUEC OIS OCBOGO)KI[CHI/IH OT HETO JIN0O YMCHBUICHUSA €T0
pa3mepa coriacHo [To10XXeHUI0 0 peruCTpallMOHHBIX cOOpax 3a OUILIMATBHYIO PeTUCTpalrio mporpamm mis DBM, 6a3
JaHHBIX U Tonosioruit UMC2,

IMoctynuBiuas B PociaTeHT 3asiBKa MpoBepsieTCsl Ha HATMYMe HEOOXOMMMbBIX TOKYMEHTOB M MX COOTBETCTBUE
MPEAbSIBISIEMBIM 3aKOHOM TpeOOBaHUSIM. [1py MOJOXUTENBHBIX UTOTAX TPOBEPKU PocnaTeHT BHOCUT MPOrpamMmmy,
0a3y MaHHBIX WIU TOTIOJOTHIO B COOTBETCTBYIOIINIA PeecTp U BbIIAET 3aIBUTEIIO CBUAETENBCTBO 00 O(pUIIMATBHON
perucTpalnm 3asiBICHHOI0 00beKTa. CBeIeHUS O 3apeTUCTPUPOBAHHBIX 00BEKTaX MyOIMKYIOTCS B O(UIINATIEHOM
oouteteHe Pocmatenra. Ilpomemypa perucrpaiuy mporpaMm, 0a3 HaHHBIX M TOIIOJOTMI ITOMMMO 3aKOHa
noapobHo pernameHTupyercs [IpaBuiamMu cocTaBieHUs], TTONAYM W PACCMOTPEHUS 3asIBOK Ha OMUIIMATHHYIO
peructpaumio mporpamMMm g1 DBM u 0a3 gaHHBIX, a Takke aHaJornyHbIMM IIpaBuiaMu, KacarmolIUMUCS
tonojoruit UMC3.

3. Hcnoab3oBanue nporpaMm ajasg DBM, 0a3 1aHHbIX
u Tonojoruii UM C TpeTbHMH JTHIAMHA

Ucnonb3oBanue mporpamm mnsg OBM, 6a3 manHbix U oxpaHsembix toroniornit UMC TpeTtbuMu nuiiamu,
MMEHYEeMbIMU TTOJIb30BaTeISIMUA, OCYILIECTBIISIETCS, KaK MPaBUIIO, MO JAOroBOpy ¢ nmpaBoodaagareasmu'. OqHako u3
3TOTO OOIIETO MpaBWIa eCTh PS UCKIIOUeHU. B yacTHOCTH, nomycKaeTcsl CBOOOAHAS MePenpoaaka Wi nepeaaya
MHBIM CIOCOOOM TTpaBa COOCTBEHHOCTH JIMOO MHBIX MpaB (K MpUMepy, apeH/Ibl, 3aJ10ra) Ha SK3EMILISIP MPOrpaMMbl
WA 0a3bl JTaHHBIX MTOCTIE TIEPBOI MPOIAXU WU APYTOM Tepenayn MpaBa COOCTBEHHOCTH Ha 3TOT 9K3EMILISP.

Kpome Toro, nuily, mpaBOMEpPHO BJAACIOLIEMY SK3EMIUISIPOM MPOrpaMMbl WX 0a3bl JaHHBIX, pa3pellieHO
CBOOOIHO MAHMIYJMPOBATh C HUMHM, B TOM YHWCJIE aJalTUPOBaTh WX, T.. BHOCUTh M3MEHEHMUS, HEOOXOAMMBIE
WCKJTIOUUTENILHO TSI UX (DYHKIIMOHUPOBAHUSI HA TEXHUYECKUX CPEICTBAX IMOJIb30BATENS, & TAKXKE OCYIIECTBIISATh
WX 3aMKch U xpaHeHue B mamsitu DBM. 3akoHHBIN 00safarenb BIpaBe M3rOTABIMBATH KOMHIO MPOTPAMMBI JIJIsI
OBM wunm 6a3bl JaHHBIX MJIS apXWBHBIX LeJei U 11 3aMeHBbl TIpaBOMEPHO MPUOOPETEHHOTO U BIOCJEACTBUU



YTEPSTHHOTO, UCTIOPYEHHOTO WJIM CTABIIETO HENPUTOAHBIM K MCIIOJIb30BaHWIO opuruHaja. [Ipu ompeneneHHbBIX
YCIIOBUSIX 00JIamaTeTh 9K3eMITIsIpa mporpaMMbl it OBM MoXXeT Takke CBOOOTHO JeKOMIMIMPOBATH MPOrpaMmy,
T.€. BOCTIPOM3BECTH W TMPeoOpa3oBaTh OOBEKTHBIN KOJ B MCXOMHBIN TEKCT WM TIOPYYUTH CHAENATH 3TO IPYTUM
JIALam.

§ 7. Cmexnble MpaBa M WX rPAHUIIBI

1. Tlouarue, nucTounnky u chepa AEHCTBUS CMEKHDBIX MPAB

B 00BbeKTHBHOM CMBIC/IE CMEXHBIC TIpaBa IMPEACTABISIOT CO0O COBOKYITHOCTh HOPM TIPaKIaHCKOTO IIpaBa,
PETYIUPYIOIIMX OTHOIIECHUSI II0 OXpaHe WCIOJHEHMI, ITOCTAaHOBOK, (OHOTpaMM, Iiepemad oOpraHM3aInii
3(UPHOTO U KabeJIbHOIO BElIaHUs, YCTAHOBJICHMIO peXHMMa MX WCIOJb30BaHUS, HaACJCHUIO HMCIOJHUTENEH,
npousBoAuTeNell  (oHOrpaMM UM BEIIATEJbHBIX  OpPraHW3alMid  JMYHBIMA  HEUMYIIECTBEHHBIMU U
AMYIIECTBEHHBIMM TIpaBaMM W 3allUTe 3TUX TMpaB. MHBIMM CJIOBaMM, CMEXHbIE IIpaBa KaK WHCTUTYT
IPpaXIaHCKOTO IIpaBa BBITIOJHSIET T€ Xe (PYHKIIMK, YTO U aBTOPCKOE MPAaBO B OTHOIICHWH IIPOM3BEICHUM HAYKH,
JINTePaTyphl M ICKYCCTBA.

CxomHbl TakKXke M MCTOYHUKM CMEXHBIX M aBTOPCKUX IpaB. K oTHomeHUsIM B cdepe CMEXHBIX IIpaB
npuMeHsoTcss MHorue HopMbl 'K P®, perimaMeHTUpPYIOLIKE OTHOILIEHUSI U B 00JJACTU aBTOPCKMX IIpaB, a TakKKe
HopMbI 30AIl. BMecTe ¢ TeM CMeXHBIE TpaBa pPEryJIMpPYIOTCS PSIIOM CIIEIUATbHBIX TTOA3aKOHHBIX ITPAaBOBBIX
aKTOB, KacaloIIUXcd OXpaHbl M WCITONb30BaHUS (DOHOTpaMM, a TaKKe HEKOTOPBIMH MEXIYHapOITHBIMU
corlalmieHusiIMM, B YacTHOCTM ZJKeHeBCKOW KOHBeHLMed oT 29 okTa6ps 1971r. 00 oxpaHe MHTEPECcOB
IMpou3BoAUTEeNel (OHOTpaMM OT HE3aKOHHOTO BOCIIPOM3BOACTBA MX (OHOTrpaMM (BCTYNWJIA B CHIY IS
Poccuiickoit @enmepanu 13 mapra 1995 1.)! u Pumckoit koHBeHumeir 1961 r. 06 oxpaHe IMpaB apTUCTOB-
HCITOJTHUTENIEH, U3rOTOBUTENIEH (DOHOrpaMM U BEIATEIbHBIX OpraHU3aIUiAZ,

I'eHMaTBHOCTh MY3BIKAJTBHBIX Mpon3BeneHui YaiikoBckoro, I'mmaku, beTxoBeHa M MHOTUX APYTUX BEJIMKUX
KOMITO3UTOPOB He OBLIa OBI IO JOCTOMHCTBY OIICHEHA JIIOOMTEISIMHU KJIACCUICCKON MY3BIKM 0¢3 aleKBaTHOTO
IapOBaHUs TAaKUX BUPTYO3HBIX MCIONHUTENEH, KaK My3blKaHTEI M. PoctpomoBmu m C. Puxrep, mupmxep I
PoxnectBenckuii, nesupl @. amsanun u JI. [TaBaporTu. B Haire BpeMst pasBuTue My3bIKaJIbHOM, CLIEHUYECKOM 1
WHOM KYJIBTYPHI YK€ HEMBICIUMO 0e3 (hoHOrpaMM, paaro- U Tejierepeaad, B TOM YUCIe 110 KaHajgaM KaOeJIbHOro
Bemanusl. OYHKIMOHUPYIOLIME B JaHHOM OOJIACTU ITpaBa MCIIOJHUTEICH MOJYyYWIM HaMMEHOBAaHME CMEXKHbIX,
T.€. CONPSTKEHHBIX, COMPEACIBHBIX C aBTOPCKUMMU ITpaBaMM.

Kak orMeuaoch, CMeXHBIE TTpaBa MOJYYMJIA CBOS Ha3BaHUE IO MX CBSI3W C aBTOPCKUMU MpaBaMu. CMeKHBIe
IIpaBa MPOU3BOAHBI, 3aBUCHMbI OT aBTOPCKUX MpaB. OHU MPUMBIKAIOT K ITOCACIHUM, COIPSKEHBI, COIPEISTbHEI C
HuMH. Henb3st coemath ¢poHOrpaMMy MCIIONHEHMS TECHM, HE HCIIONB30BaB €€ CJI0Ba U MY3BIKY, COYMHCHHBIC
ITO3TOM M KOMITO3UTOPOM. TOYHO TaK ke HEBO3MOXHO OCYIIIECTBUTh paano- WIN Tellerepenady 0e3 BTOPKEHUS B
chepy Tpymaa apTHCTOB-MCIIOJHMTENICH, ApamaTypra, xopeorpaca, 4drema-aekiamMaTopa WM MHOIO HOCUTENS
aBTOPCKOro JIMOO CMEXXHOTO IpaBa.

[ToaTOMY CcorinacHo 3aKOHY NMPOU3BOAUTENL (DOHOTPAMMBI M BellaTeIbHbIE OPraHU3alMK OCYIIIECTBISIOT CBOU
MpaBa JHMIIb B MNpeldeiax MNpaB, NOJIYYEHHBIX MO JOrOBOPY C HCHOJHUTEIIMH M aBTOpAaMH 3allCaHHBIX Ha
doHOrpamMMax WM TepedaBaeMbIX B 3up 1m0 1o Kabelro mpousBeneHU. bojee Toro, 4rodwl, K mpuMmepy,
rmepegaTb B 3(UpP WIM IO Kabelo IOCTAHOBKY CITEKTaKJIs, BellaTelIbHAs OpTaHM3allds TOJDKHA IIOIYYHUTh
paspelleHre He TOJIBKO OT peXKccepa-MoCTaHOBIIMKA, HO M OT 3aHATHIX B CIIEKTaKJIe MCIIOJTHUTEINICH, a TaKKe OT
aBTOpa UCIIOJHIEMOIO JIUTEPATyPHOTO ITPOU3BEICHUSI.

Kak u aBTopcKue npaBa, CMeXHbIE IpaBa BOZHUKAIOT Y MX obamaresieil He3aBUCUMO OT COOTIOACHUS KaKUX-
oo popmanpHOcTeit. [TponsBoauTenb GOHOTPAMMBI M MCITOJTHUTENb JIJIs OMOBEIICHHUST O CBOMX ITpaBaX MOXKET
HCIIONIH30BaTh 3HAK OXPAaHbl CMEKHBIX NPaB, ITOMEIIAcMBIM Ha KaXXIOM SK3eMIUIIpe (hOHOTpaMMbI M (MJIM) Ha
KaXXJIOM cozepkaiueM ee (ytisgpe. JJaHHBIN 3HAK COCTOUT U3 TPEX 3JIEMEHTOB:

e JIATUHCKOW OYKBBI «R» B OKpy:KHOCTH: ®);

e UMEHM (HaMMEHOBaHUs) 00IagaTelss UCKITIOUUTEIbHBIX CMEXKHBIX TIPAB;

e TOJla IEPBOTO OMYOJIMKOBaHUS (POHOTPAMMBI.

OxpaHsieMble 3aKOHOM CMEXHbIE MpaBa MPU3HAIOTCS 3a UX CYOBbeKTaMU MPY HAJTMYMM PsIIa JONMOJHUTETbHbBIX
ycaoBHii. B yacTHOCTHM, mpaBa MCITOJTHHTENS TIPU3HAIOTCSA 3a HUM B cOOTBEeTCTBUU ¢ 30AIl, ecnm MCTIONHUTEIH
IBJIAeTC TpaxkmaHnHoM P®, mcnojiHeHWe WK TTOCTAaHOBKA BITEPBBIC MMENTH MECTO Ha e¢ TePPUTOPHHU U 3aITCaHbI
Ha OXpaHsSIeMYI0 IO TaHHOMY 3aKOHY (hOHOTpamMMy JIM0O, He Oymydd 3ammcaHbl Ha (OoHOTpaMMy, BKIIIOYCHEI B
OXpaHseMYIO 3aKOHOM nepeaady B 3(pup WIK 1o Kabeio.



Ha aHanornyHbIX YCAOBUMSX MNPU3HAIOTCS 3a MPOU3BOAUTENSIMM (DOHOIpaMM IIpaBa Ha CO3JAaHHbIE WMU
¢doHOrpamMMBbl, a 3a BellaTeJbHBIMM OpraHM3allMsIMu — TpaBa Ha ux nepegadyu. [IpousBoauTtesnb GOHOTpaMMBbl
IIOJDKeH OBITh TpaxgaHMHOM P® mim 10pMondecKUM JIUIIOM, UMEIOMNM ODUIINMATbHOS MECTOHAXOXICHHUE Ha
tepputopun P®, a ¢oHOrpaMma JOJKHA OBITH BIIEPBBIE ONMYOJMKOBAHA Ha TOW e TeppuTopuu. TOYHO TaK ke
BelllaTe/IbHAsl OpraHM3alus J0/KHA UMETh o(UIIMaTbHOE MECTOHAXOXAeHUE Ha TeppuTopun PD 1 oCcyliecTBIATh
Mepenayu ¢ MOMOILbIO PACTIOJIOXEHHBIX HA HEM TTepeIaTYNuKOB.

2. OO0BEeKTbI CMEKHBIX PaB

OObeKTaMU CMEXHBIX TpaB SBJSIOTCS (POHOrpaMMbl, MCIIOJTHEHUSI, IOCTAHOBKHU, Iepedayu OpraHu3auuit
adupHOro M KabenbHoro BemraHus. PoHorpaMma — 3To JT100asi, HO MCKJIIOUMTEIHLHO 3BYKOBas 3alllCh
WUCTIOTHEHUI WM WHBIX 3BYKOB: MEeCEH, MY3BIKH, TOJOCOB JIIOIEH, TITUL] WIN JXUBOTHBIX, IPUPOTHBIX IIIOPOXOB,
ITYMOB M CKPUTIOB: IEPEBhEB, TPaB, BETPa WK MOPCKOTO IIPUOOSI.

Heckonpko cioxHee orpeneieHue TOHSATUS MCHOJHEHHE, T0J, KOTOPbIM TOHWMAETCsl TpeNCTaBlIeHUE
MMpou3BeaecHNI, (POHOIpaMM, a TaKKe IPYTUX MCIOJHEHWI IOCPEICTBOM WIPHI, NeKIaMallMu, TeHUs, TaHIa B
KOHTAKTe C ayIUTOPHEN (TaK CKa3aTh, «B XKMBOM BUIE», «<KMBbEM») WIH C IIOMOLIBIO TEXHUYECKHX CPENCTB (TeJle-
U pamvoBelIaHUsI, KabeJlbHOIro TejJeBUAeHUs M T.1.). Kpome Toro, uMcrnojHeHHEM MpPU3HAeTCs IOoKa3 KaapoB
ayJIMOBU3YJIbHOTO TPOU3BEACHUS B UX IIOCAEAOBATEJbHOCTU (C COMPOBOXICHMEM WM 0€3 CONPOBOXICHUS
3BYKOM).

HMHpIMEI clToBaMM, 9TOOBI MCTIOJNIHUTD, K IIPUMEPY, TeaTpaJbHYIO ITbeCy, aKTepaM Halo CHITpaTh (M300pa3nTh,
MPEICTAaBUTh U T.M.) poJu ee repoeB. [Ipu 3TOM eciiv Mo XOAy CIEKTaKIIS TepOSMU MbEChl OKAXYTCS UTPAIOIINe
aKTephl, T.e. TeaTpPaJIbHBIC MCIIOIHUTEN, MCIIOJHUTEIN MbeChl OMHOBPEMEHHO TOJDKHBI B CBOEM HCIIOJTHEHUM
U300pa3UTh U UX UTPY.

ITocraHoBKo#i mpusHaeTcss ogHa U3 (GopM ucIoIHEeHUs. I1oaToMy MOHSATHEM HCHOJHEHMSI OXBaThbIBaeTCS
TaKke M TIOCTAHOBKA OITPEeAENICHHBIX Ipou3BelncHUiA. [Ipy 3TOM BaXHO ITOMYEPKHYTh, YTO CMEXHBIC IpaBa
HUCIIOTHUTEJICH HAUMHAIOT AeHCTBOBATh, TOJBKO €CIIHM «KWBOC» MCIIOJTHEHUE 3aIUChIBACTCS MO0 TepemaeTcs o
KaHajaM 3(UPHOTO WIN KaOeJIbHOTO BelaHus.

Ilepegaun opraHmzaumii 3UPHOro M KaOeJIbHOro BelIaHWs — 3TO HAOOp 3BYKOBBLIX U M300pa3UTEIbHBIX
CUTHAJIOB, TIOCBhLIAEMBIX B 3(UP HEMOCPEACTBEHHO WJIM Yepe3 CITyTHUK 3eMJIM TM00 MHBIM 00pa3oM, B TOM YHCIIe
MpY KabeJbHOM BEIIaHWMM — IIOCPEACTBOM Kalesis, IpoBOAa, ONTUYECKOTro BoJIoOKHa M T.n. Ilom mepemaveit
OpraHu3anuy 3(PUpHOro WiiM KadeIbHOro BelaHus Kak 00beKTOM CMEXHBIX TTpaB TOHUMAETCs Tepenada, Co3naHHast
CaMoil opraHu3alMeit UK o ee 3aKa3y 3a CYET €€ CPENCTB APYTroil opraHu3alrei.

B omimmume oOT WIpHl apTUCTOB-UCIIOJHUTENICH 3BYKO3allMCH M IIepefadyd oOpraHM3aluii 3(QUpHOro u
KabeJIbHOTO BellIaHUsI, OyayIr IUIOOOM HE TOJBKO M He CTOJIBKO YMCTBEHHOTO, CKOJIBKO (DM3MUECKOTO Tpyaa, He
OTpPaXKaroT 0CO00I TBOPUYECKOI OPUTMHAIBHOCTH UX co3faTeneil. Tem He MeHee MUpPOBasl IIpaKTHKa IoKa3ajia, YTo
JIOTIOJTHUTEJIBHOE TIOOIIpeHUE co3daTesieil (hoHOTpaMM BIIOJIHE ompaBmaHHO. OHO CIOCOOCTBYET IOBBIIIEHUIO
KayecTBa TaHHBIX ITPOTYKTOB YEJIOBEYECKOIo Tpya.

Hcrions3oBanne (GoHOrpaMM, KaK W PETPAHCISIINS IIPOTpaMM BeIIATEIbHBIX OpraHM3alvii, pacIInpseT
ayIUTOPUIO, BOCIPUHUMAIONIYIO HCcMoaHUTeNReil. OmHOBpeMeHHO ycunuBaeTcsl 3¢h@deKT Bo3meicTBUS Ha
ayIUTOPHUIO: MAaCTePCKM ClIejaHHBIe (DOHOTpaMMBI MO3BOJISIOT, K IIPUMEPY, IIEBIIaM BeCTH ceOs Ha ClicHe Oolee
pacKOBaHHO, TaHIIEBAaTh, M3SIIHO IIEPEABUTATHCS II0 3PUTCIBHOMY 3aly, BOBJIEKass B <«COUCIOJHECHUE»
cayliaTesieit, co3maBas y HHX IIPa3dHAYHOE HACTPOCHME M IIpeBpallasl 3aypsSOHbIii KOHILEPT B IOMJIWMHHBIN
CIIEKTaKJIb («ILOY»).

3. CyObeKTbl CMEXKHBIX MPaB

CyObeKTaMi CMEXHBIX IPaB SBJISIOTCH UCITOJHUTENN, ITPOU3BOAUTENN (POHOTPaMM, OpraHu3aluy 3(OUPHOTO
U KaOeJbHOro BellaHWd. B KayecTBe MCHOJHHMTEIEH IPEXIE BCEro BBICTYIIAIOT ApTUCTBI: aKTEPHI, IEBLIBI,
MY3bIKAHTBI, TAHLIOPbI Y OPYTUe JULA, UCIIOIHSIOINE IPOU3BEAECHUS JIUTEPATYPhl WIM MCKYCCTBa, B TOM YMCJIE
3CTpaiHble, LMPKOBble WIM KYKOJbHbIE HOMepa. B 4KMCIIO UCHONMHUTENE BXOAAT TaKXe PeXUCCEPhI-
MOCTAHOBILIMKU CIIEKTAKJIEH U JUPHUXKEPDL.

IIpousBoautensimu ¢GOHOrpaMM Ha3bIBAIOTCS JIMLIA, OCYIIECTBISIOIIME 3BYKOBYIO 3aIllMCh WCIIOJTHEHUS WA
MHBIX 3BYKOB Ha JII000M MaTepHUajlbHOM HocuTelsle. B cBOIo ouepenb 110/l 3amMChI0 IIOHUMMAeTCsl (PMKCALIMSI 3BYKOB C
IIOMOIIBIO TEXHMYECKUX CPEACTB B KaKOM-IMO00 MaTepuajbHOU (dopMme, HampuMmep B (GopMe KacCeThl WU
KOMITAKT-AMCKa, ITO3BOJISIIOIINX OCYIIECTBIIATh HEOAHOKPATHOE BOCIIPUATHE, BOCIIPOU3BEAEHUE MU COOOILEHME
JAHHBIX 3BYKOB.



ITpousBonutenemM (poHOTpaMMBbI MOXET OBITh KaK IOpUANYECKOe, TaK U (hU3NIECKOe JIUIIO, B3sIBIIIEE Ha ceOsl
WHUIIMATUBY M OTBETCTBEHHOCTH 3a IIEPBYIO 3BYKOBYIO 3aITMCh MCIIOJHEHUS I MHBIX 3BYKOB. [Ipn oTcyTcTBUM
JIOKA3aTeJIbCTB MHOTO IIPOM3BOIMTENIEM (POHOTpaMMEI MPU3HACTCS JIUIO, WM WJIM HAaUMEHOBaHUE KOTOPOTO
0003HaueHo Ha (poHOTpaMMe 1 (MJIN) coaepKalieM ee PyTasspe OOBIYHBIM CITOCOOOM.

Ilon opranusanusiMu 3(UPHOr0 M KaOGeJIbHOr0 BeMIAHMSA ITOHMMAIOTCS PaadOCTAHLUM, TEJIEBU3MOHHBIC
komnanuu (OPT, HTB wu T.11.), pa3nuuyHbie TocyIapCTBEeHHbIE M YaCTHHIE KOMIIAHWUM, BeAYLIME Iepelauu I10
KaHajlaM KabeJIbHOTO TeJIeBUACHYsI, KaK IIPaBWIIO, 3a IOMTOJIHUTEIbHYIO a00OHEHTHYIO TIIaTy.

CMmexHble TpaBa WHOCTPAHHBIX (U3MYECKMX W IOPWIMYECKHX JHI TIpu3HaloTcsa Ha Tepputopuu PO B
COOTBETCTBUM C €€ MeXIyHapomaHbIMU moroBopamu. [IpemocraBneHue Ha teppuropumn Poccuiickoii Denepaiuu
OXpaHBl OOBEKTAM CMEXHBIX IIpaB WMHOCTPAHHBIX (U3NYECKUX W OPUIANYCCKMX JHWII Ha OCHOBAaHUU
MEXIyHapOIHbIX T0roBopoB Poccuiickoit ®Denepaimy OCYLIECTBISICTCS B OTHOLIEHMHM COOTBETCTBYIOIIMX
HUCTIOIHUTENISI, (pOHOrpaMMBbI, Tepenadyd B 3¢hup, IMepedayu Mo Kabeaio, He TepellefimX B OOIeCTBEHHOE
JIOCTOSIHME B CTpaHe X MTPOUCXOXKIEHHS BCIEICTBUE UCTEUEHHS B TAKO CTpaHe YCTAaHOBJIEHHOIO CpoKa AeHCTBUS
CMEXXHBIX MPaB U He Tiepelleiiee B o0lecTBeHHOe nocTostHue B Poccutiickoit @enepaliuy BCIenCTBUE UCTEUSHUS
TIPETYCMOTPEHHOTO 3aKOHOM CpOKa ACCTBUS CMEXHBIX IPaB.

CornacHo 1. 1 ct. 7 'K MexxnyHapomHbie 1oroBopsl PM IBIISIOTCA COCTaBHOM YaCcThIO €€ TIPAaBOBOM CHCTEMBL.
Bosee Toro, B cCOOTBETCTBUM C 1. 2 TO# Xe cTaThb, a Takke 1. 1 u 2 cr. 2 'K MexnyHapomHbie 1oropopsl P®
MIPUMEHSIOTCS K MCKITIOUNUTEIbHBIM aBTOPCKUM U CMEXHBIM MpaBaM HEITOCPEACTBEHHO, KPOME CIIydaeB, KOTaa 13
MEXIYHApOIHOIo JAOTroBOpa CienyeT, YTO IJis €ro NMpHUMeHEeHUs TpeOyeTcs U3NaHue BHYTPUTOCYIapCTBEHHOTO
aKTa.

ITockonbky Poccuiickast @enepanust patuduimpoBana bepHcKylo KOHBEHIIMIO 00 OXpaHe JUTepaTypHbIX U
XYIOXECTBEHHBIX MPOM3BEICHN 1 BceMUpHYI0 KOHBEHIINIO 00 aBTOPCKOM IIpaBe B MX MOCIECTHMX PeHaKIIMSIX
(1971 r.), mpemycMaTpHWBaOIIMX B3aMMHYIO OXpaHy OOJlagaTelieil aBTOPCKMX M CMEXHBIX MpaB B CTpaHaX —
yyacTHHUIIaX obenx KoHBeHIMiA, a Takke yuduThiBast, 4To B 30AIl Hamumm oTpakeHne OCHOBHBIE ITOJIOXKEHMS STUX
KoHBeHIIMIT 0 CMEXHBIX paBax, CleAyeT MPpU3HATh, YTO KaK POCCUICKKE MpaBoobIanaTed B APYTUX CTpaHaX-
yJacTHUIIAX, TaK U 3apyOeXKHbIE TIpaBoobagaren B Poccu B oMMHAKOBOW Mepe TOJIb3YIOTCST HallMOHAIBHBIMK
peXMaMU OXpaHBl CBOUX CMEXHBIX IPaB.

4. TIIpaBa ucnojnuteis

HcnosHUTe 10, B TOM YUCJIE PEeXUCCePY-IIOCTAaHOBIIMKY U AUPUXKEPY, B OTHOLICHMU €r0 MCIIOJTHEHMS WU
IMOCTAaHOBKY TNPUHALIEXKAT UCKIIOUUTEIbHbBIC JTUYHbIE HEMMYIIECTBEHHbIC M MMYILIECTBEHHBIC ITpaBa. B uucio
JMYHBIX HEWMYIIECTBEHHbIX BXOAAT IIpaBa Ha MMs M Ha 3allMTy WMCIOJHEHWSI WM IOCTAHOBKU OT BCSIKOTO
HUCKaXXeHUS TMOO MHOTO MOCATaTeNIbCTBA, CITOCOOHOTO HAHECTH YIIepO YeCTH M JOCTOMHCTBY MCITOJTHUTEIS.

HckmounTeTbHEIC HMYIIECTBEHHbIE TNPaBa BBHIPAXAIOTCS B IIpaBe Ha WCIIOJIb30BaHME WCIIONHCHMST WA
IMOCTAHOBKH, BKJTIOYAsT IIPaBO Ha MOJIydeHNE BO3HATPAXKICHMS 3a KaXKIbIi BUI UCIIOIH30BaHUS JTaHHBIX OOBEKTOB
CMEXXHBIX MpaB. Peanusyst NCKIIOUMTEIbHOE IIPAaBO Ha UCIIOJIb30BaHME UCIIOJHEHUS WM IOCTAHOBKY, 00J1a1aTe b
CMEKHBIX IIPaB MOXKET OCYILLIECTBISATh CaM WIM pa3peliaTh TPEThUM JIMIIAM OCYILECTBICHUE Iepeaayu B 3pup win
COOOIIEHMS [UISI BCEOOIIEro CBEIECHMS IO KaOeJlo MCIOJIHEHMS JIMOO MOCTAaHOBKM (€C/IM OHM He ObLIM paHee
TepenaHbl WM COOOIIEHBI TM0O eCJIM TTepenayn He UIYT B 3aITUCH).

JIvmrs ¢ Begoma oOJIamaTeNst CMEXHBIX IIpaB JOITYCKAIOTCSI 3aIMCh paHee He 3allMCaHHBIX MCTIONHEHUS WA
TTOCTAaHOBKM, BOCTIPOM3BEICHUE 3alMCH, a TaKXe ee Iepenada B 2¢up aA1b0 1o Kabero, ecu MepBOHAYaIbHO
JlaHHasl 3amuch ObLIa TIpOM3BeAeHA He JUIsi KoMMepueckux ueneil. CiemyeT ykaszaTh, 4TO B CIy4ae y4acTUsI
MCIIOJIHUTEISL Ha JOrOBOPHBIX HayajaxX B CO3MaHMU ayIMOBU3yaJbHOI'O IPOM3BEACHUs BCE €0 MMYILECTBEHHBIC
IpaBa IepPeXoAsT K UBTOTOBUTEIIIO JAHHOI'O MPOU3BEICHMSI.

BaxkHbIM 3J1eMEHTOM UMYILIECTBEHHBIX IPaB MCIIOJTHUTES SIBJISIETCS €ro IIPaBo coaBaTh WIKM pa3peliaTh caady
B IIpOKaT OITyOJIMKOBAHHON B KOMMEpPUYECKMX IIeNIIX (pOHOrpaMMBI, Ha KOTOPOM 3amycaHbl MCIIOJHECHUE WA
ITOCTAHOBKA C YJ4acTHMEM JAaHHOTO McIojHuTensd. IIpaBo cmaum B mpoKaT OOBIYHO MEPEXOIUT K IPOM3BOIUTEIIO
doHOrpaMMBI TIPM 3aKIIOYCHUM C WCIIOJIHHUTENIEM IOOTOBOpa Ha 3aIliCh MCIIOJHEHWUS WM ITIOCTAaHOBKM Ha
donorpammy. Ilpyu 3TOM MCHONHUTEIb COXpaHSIET IPaBO Ha BO3HArpaXIeHME 3a coady B IPOKAT 3K3EMILISIPOB
TaKoi (poHOrpaMMHBI.

HcrnonHuTenp BIpaBe TakKe COOOIIATh 3aIllMCh MCIIOJHEHWs WM IOCTAaHOBKU JUIS BCEOOIIEro CBEACHUS
TaKuM 00pa3oM, IMPpU KOTOPOM JII000€ JIMIIO MOXET MMETh AOCTYII K Heil B MHTEPAKTMBHOM PEXHME U3 JII0OOTo
MecTa M B JII000€e BpeMsl ITI0 CBOeMY BBIOODY (IPaBo HA J0BeleHHE 10 BCEOOIEro CBeAeH s ).

OxpaHSISI TOCTATOYHO INMMPOKO IIpaBa WMCIIOJHMTENSI, 3aKOH OTHOBPEMEHHO B IYOJIMYHEBIX WHTepecax
JIOITyCKAaceT OrpaHMYeHre €ro mpaBa Ha BOCIIPOM3BEACHUE 3allMCH WCIIOJHEHMS WUIM TIOCTAHOBKU B CIIyYasx, B



YaCTHOCTU, Koraga rnepBoHadyajibHasd 3alluCb ObL1a IIPOU3BECACHA C COorjlaCud UCIIOJTHUTCIIA 160 BOCIIPOMU3BCACHUC
OCYHICCTBIIACTCA B TEX XK€ HLCIAX, OJIAA KOTOPLIX OBLIIO IIOJIYy4€HO COrjiaCuec MCIIOJIHUTCIA IIpU 3allriCH.
HUckmounTenbHble CMEXHBIS IIpaBa MnepcaarTCA 1oJb30BaTC/IAM WCIIOJIHEHUI 1 JAPpYyruM JimiaM Ha ,Z[OTOBOpHOfI
OCHOBE.

5. TlpaBa npou3BoauTeisa (h)OHOTPAMMBI

X0Tsl M3roTOBJICHNE 3BYKOBOI 3aIMCH HE SIBJIIETCS] 0c000i (hOpMOil UCKYCCTBa, OT KauecTBa (hoHOTPaMMBbI
TOPOif MOXET 3aBUCETh YCIIEX WM TTPOBAJI MHOTO MCTIOJTHUTENIST TIECEHHOTO XaHpa. {7151 Hero BaXHO, YTOOBI €To
rooc Ha (oHOrpaMMe 3Bydal He XyXe€ €ro <«KWBOro» wucronHenus. llIupokoe mpuMeHEHUE
BBICOKOKAUYECTBEHHON (HOHOTpaMMBI 3aTparvBaeT TaKKe WHTEPEChl €€ WM3rOTOBUTENsI, B TOM UHWCJIE B €ro
KOHKYPEHILUU C IPYTUMHU TTPOUBOAUTENIMU (DOHOTpAMM. DTHUM OOBSICHSIETCSI TIPEOCTAaBIIEHUE TPOU3BOIUTEIIO
MCKJIIOYMTEJIbHBIX MPaB Ha KCIOJIb30BaHUE ero (poHorpammbl B J1000i dopMme, BKIIOUas MPaBO Ha MOJyYeHUE
BO3HATrpaXKIeHUs 3a KaXKIIbI{ BUJI MCIIOJIb30BaHUSI.

IMpousBonurenb (oHOrpaMMBbl BIpaBe OCYLIECTBISATh CaM WM pa3peliaTb BOCIPOU3BEICHUE IPYrUMU
JaMu GOHOTpaMMBI, ee TIepeIesKy I MHYIO epepaboTKy, MpoaaBaTh, CIaBaTh B MPOKAT UM UMIIOPTUPOBATH
9K3eMIUISIPbl (POHOTPaMMBbI, COOOIIAaTh GOHOrpaMMy JUIsi BCEOOIIEro CBeJeHUsI TaAKUM 00pa3oM, MPU KOTOPOM
JI000€ JTUIIO MOXET UMETh JOCTYTI K Hell B MHTEPAKTUBHOM PEKMMeE U3 JII000TO MeCTa 1 B JTI000€ BpeMsI TI0 CBOEMY
BBIOOPY (TIpaBO Ha [oOBedeHWE N0 BceoOlero ceneHus). ITOCKOAbKY B KOMMEPUECKOM TIUIaHE WHTEPECHI
MPOU3BOIUTENST Hambosee OCTPO 3aTparMBacT BOCIPOM3BeAeHUEe (OHOrpaMMbl, BaXHO OTMETUTb, UYTO TIOJ
BOCIIPOM3BEIEHNEM TTOHMMAETCSI M3TOTOBJICHNE OMHOTO WX 00jiee IK3eMIUIIpOB (hDOHOrpaMMBI JIUOO ee YacTu Ha
J000M MaTepualibHOM HocuTele. [1oa ak3eMmuisipoM hoHOTpaMMBbI TIOHMMAETCS €€ KOIUS Ha MTOIOOHOM HOCUTENE,
M3TOTOBJIEHHAs! KaK HETOCPENCTBEHHO, TaK M KOCBEHHO ¢ (hOHOTpaMMBbI U BKJTIOYAIONIAST BCE 3BYKM WJIM YacTh
3BYKOB, 3a(pUKCHUPOBAHHBIX B 3TOi1 (DOHOTpaMMe.

[lpu aToMm, omHaKo, cleayeT UMETh B BHIY, YTO TIPOU3BEICHHBIC W MPOJAHHBIC C BeJOMa TPOU3BOAMUTEIS
(hoHOTPaMMBI pacIIpoCTpaHsIOTCS dajiee 6e3 ero coriacust 1 0e3 BHITUIAThl BO3HarpaxaeHus. YTo KacaeTcs caauu
B TPOKAT, TO PACMPOCTPaHEHWE 3K3eMIUIAPOB (HOHOTPAaMMBI B Takoil ¢GopMe Bcerga TNPUHAUICKHUT ee
TIPOM3BOUTEIIO HE3aBUCUMO OT TOTO, KTO SIBJISIETCSI COOCTBEHHUKOM 3THX 3K3EMILUISIPOB.

®oHorpaMmMa, OMyOIMKOBaHHAsE B KOMMEPUECKUX LIEJISIX, MOXET ObITh KCIIOAb30BaHA 0e3 corjiacus ee
TPOU3BOUTEISA M MCIIOJHUTENISI, HO C BBIILIATOI Bo3Harpaxkiaenusa. Kojb cKopo npomaxe Takoil (hoHOTpaMMBbI yxke
MPEIIeCTBOBAIO COTIACHe Y UCTIOJIHUTENSI, M TIPOM3BOAMTENSI (DOHOTPAMMBI, HET OCHOBAHU I MPENsITCTBOBATH €€
JNaTbHENIIIEMy TITUPOKOMY WMCITOJIh30BAHUIO HAa KOMMEPUYECKMX Havayiax. B 1momoOHOM Topsimke MOIyCcKaeTcs
TaKxXe MyoJInIHOe UcrofHeHue hOHOTpaMMBI, Tepeaya ee B 3(pup 1 ee coobIlIeHNe Mo Kabeo.

6. IlpaBa opranusanuu 3¢hupHOro M KadeJbHOrO BeIIAHUS

[TonroroBneHHbIe opraHM3alMell 3UPHOIO BellaHMS IepeJayd OObIYHO BOMPAOT B ceOS TPyn MHOTMX
JIPYTUX JIMI, IIpeXIe BCEro apTHUCTOB-MCIOJHMTEICH, OO0JagalonIuX aBTOPCKUMU M CMEXHBIMU IIpaBaMMu.
Cobironast Ux TpaBa, BellaTeJbHas OpraHu3alls BIIpaBe OCYIIECTBIISITh caMa M 3aIlpelliaTh, a TakXKe pa3peliaTh
OCYIIECTBIICHNE NCKITIOUNTEILHEBIX ITPaB Ha CBOM Iepeaadmn.

OO6ramasi MCKIIIOYATENbHBIM MPABOM, OpraHM3amusa 3(HUPHOTO BEIIaHWS MOXKET pa3pellnTh APYTUM JIULIAM
OIHOBPEMEHHO C Heil mepemaBaTh B 2¢Up ee IMepeaady; 3aluchbiBaTh M BOCIIPOM3BOAUTH 3alMCh Mepeaadu;
coo0IIAaTh ee JUIsT BCEOOIIEro CBeAcHUs Mo Kabedio, a TakKe cooOllaTh mepefady B TeX e LelsaX B MecTaxX C
IJIaATHBIM BXOIOM. B mociemHeM cilydae BelaTeJbHas OpraHM3allds He MMEeT MCKIIOYUTENIbHBIX IIpaB, €CIIU
3amuch ObUTa clielaHa C €€ COmIacHsl M BOCIIPOM3BEINEHME Iepelayd OCYIISCTBISICTCS B IENSIX OOYYeHWUSI,
WH(GOPMAIIMOHHBIX ¥ TOMY HOTOOHBIX YKa3aHHBIX B 3aKOHE IIEJISIX.

Bo3Hukimee cpaBHUTEILHO HEHaBHO KaOellbHOE BellaHWE CTajJ0 aKTUBHO KOHKYPHPOBAaTb C 3(MUPHBIM.
DYHKIMOHUPYSL Ha 0a3e Tex Ke TeJIelIpUEeMHUKOB, YTO U 3(pupHOe, KabelbHOE TelleBUAcHME 00jamaeT Oosee
BBICOKOM HM30MPAaTeIbHOCTBIO, aJAPECHOCTbIO U LIeJCHAIMPABICHHOCTBIO CBOETO BO3ACHMCTBUS Ha ayIUTOPUIO,
JIOCTUTa€MBIMU C IIOMOIIbIO HECIOXHBIX JOMOJIHUTEIbHBIX IPUCTABOK U TOMY ITOA00HBIX TEXHUYECKUX CPEICTB.

OpraHmu3aius KabeJbHOIro BelllaHMS 00J1aacT MCKIIOYMTEIbHBIM MPABOM MCITOJI30BaHUS CBOCH Iepenadyu B
moboit ¢popme. OHa BmpaBe TakXkKe IaBaTh paspellleHWe Ha TIpUMMEHEeHHWe Tiepenayu 3a BO3HarpaxiaeHUe.
ITonp3ysich CBOMM IPaBOM, OPTaHU3ALMST KaOeIbHOTO BEIaHUSsI, TTONOOHO 3(DMPHOI BeIaTeIbHOM OpraHU3alNu,
MOXET IIO3BOJINTh IPYTMM JIMIIaM B ONHO BpeMs C HEIO CcOoOOIIaTh ee Iiepedady B 3(Up, 3alUCBIBaTh W
BOCIIPOM3BOJUTD 3aIIMCh, a TAKXKE COOOLIATh ITepeIady B MECTa C IUIATHBIM BXOIOM.



7. T'paHuIbI ¥ CPOK JEHCTBUSA CMEXKHBIX NPaB

[IpemocTaBineHre WCIIOTHUTENISIM, IIPOM3BOAUTEISIM (OHOTpaMM W BelIaTeIbBHBIM  OpraHW3aIusIM
HUCKIIOUMTENIBHBIX TIpaB Ha pe3yiabTaThl UX MEATEbHOCTH IIOBBIIIACT MX 3aMHTEPECOBAHHOCTH B YJIYUIICHUM
KayecTBa JAHHBIX Pe3yJbTaToOB. B To ke Bpemsi MHTepechl pa3BUTUS 00pa30BaHUS U KYJIbTYpbl O0YCIOBIMBAIOT
11€JIeCO00Pa3HOCTh YCTAHOBJICHUS OIPEAC]ICHHbIX IPAHMIl MCKIIOUMTENbHBIX CMEXHBbIX mpaB. BcieacTtBue 3Toro
YCTaHOBJIEHBI OTIEIbHbIE OTPAHWYCHUSI STHUX TTPaB.

be3 cornacus obmanaresneit CMeXHBIX TIPaB M, KaK MPaBUIO, 0€3 BRITUIATH UM BO3HATPAKACHUS TOTYCKAEeTCs,
B YACTHOCTHU, UCTIOJIb30BAHNE OOBEKTOB TTOCIETHUX UCKITIOUUTEIHHO B 1IEJISIX 00y4IeHMsT, HAYIHOTO UCCIIEIOBAHMS
WIA IUTAPOBAHUS, B IMIHBIX IIEJISX, a TAKXKE BKJIFOYCHUE B 0030P O TEKYIIIUX COOBITHSIX HEOOIBIITNX OTPHIBKOB 13
HUCTIOJIHEHUI, TMOCTaHOBOK, (oHorpaMm M mepenad. Ilpu ycioBUM CBOOOJHOTO HCIOJb30BaHHUS BBIILIATa
BO3HArpaxIeHus TpeOyeTcsl TOJIbKO MPU LIMTUPOBAHUU B MH(MOPMALIMOHHBIX LIEJISIX BelllaTeIbHOM opraHu3aiei
(oHOrpaMMbl, OIYOJIMKOBAHHON B KOMMEPYECKUX LIEISIX.

[TpaBa ucronHUTENS ASUCTBYIOT B TedeHue 50 JieT mocJie nepBoro MCNOJHEHHsT WM MOCTaHOBKH. M cKmoueHue
COCTABJISIIOT TIPaBO Ha WMMS M Ha 3alllUTy WCIIOJHEHMSI OT BCSIKOTO MCKaXeHWs JIMOO WHOTO IOCSTaTeNIbCTBA,
CIIOCOOHOTO HAHECTH YIIEepO YeCTH 1 TOCTOMHCTBY UCTIOJIHUTEIIS. DTH IIpaBa OXPAHSIOTCSI 0€CCPOUHO.

ITpaBa nipousBoauTesss GoHOrpaMMBI AEHCTBYIOT B TeueHUe S0 JIeT mocjie ee epBOro OMyoJIMKOBaHUS MO0 B
teueHne 50 JeT Tocie ee MepBOM 3amucu, ecln (oHorpaMma He MyOJIMKOBajach B TEYEHHE 3TOTO CpPOKa.
CxonHBIM 00pa30M IpaBa BelllaTeJIbHbIX OpraHU3aluii J1eUCTBYIOT B TedeHre S50 jeT mocje ocymecTBIeHUs MepBOii
nepenayu B 3(pUp WK o Kadeno.

ITo ob6uiemy npaBuiny S0-JIeTHUE CPOKU ACHCTBUS Pa3IMUHBIX CMEXHBIX IpaB UCUMCIISTIOTCS ¢ 1 sTHBaps rona,
CJICIYIONIETO 3a TOIOM, B KOTOPOM MMEJM MECTO IIepBO¢ HCIIONHEHME, IIepBOe OIyOIMKOBaHUE (POHOTpAMMBI
Jmbo mepBas mnepenada. OmHAKO B MOPSAKE MCKIIOYCHMS IS HEKOTOPHBIX IIpaBooOIamaresieii 3Ta <«HYDKHSIS
IUTAaHKa» OTCYETa MOXKET OBITh 3HAYMTEILHO ITOAHSTA: B Clydae, €CIM HCIOJHUTENIb OBUI pelpeccCHpoBaH U
peadUIUTUPOBAH MTOCMEPTHO, CPOK OXpaHbl HAYHET MEeMCTBOBATh JMIIb C 1 SHBaps roja, CICIyIOIIEro 3a roaomM
peabwmranu. Ha 9eThipe rofga yBeIMUMBAETCS TAKXKE CPOK OXPaHbl CMEXHBIX TTPaB MCIIOJTHUTENS, pabOTaBIIIETO
BO BpeMsi Bennkoit OTeyecTBEHHOU BOMHBI UM YYaCTBOBABILIETO B HEM.

Hapsiny ¢ vcnomHuUTenssMu, TPOM3BOAUTENSIMU (hOHOTPAaMM M OpraHU3alUsIMu 3(DUPHOTO U KabeTbHOTO
BeIIAaHWSI CMEXKHBIMM IIpaBaMU MOTYT BOCITOJIB30BAThCSI WX NPABONPEEMHHKH, B TOM YMCJIe HACIICTHMKHU. B
Mpeeax OCTAoIIeiicad YacTh CPOKOB MEMCTBUS CMEXHBIX IIpaB K IIPaBOIIPEeMHMKAM IIEPEXOIMT IIPaBO
paspeliaTh HCIOJb30BaHWE UCIIOJHEHUM, MOCTaHOBOK, OHOTrpaMM, IMepedady M IIpaBO Ha IOJydyeHHe
BO3HArpaXkaeHusl.

§ 8. 3ammMTa aBTOPCKMX M CMEXKHBIX IPAB

1. I‘pamancxo-ﬂpanosble MEpbI 3alIMTbI ABTOPCKHUX U CME2KHBIX NMPaB

YcTaHOBIIEHHEIE 3aKOHOM aBTOPCKHME M CMEXHBIC IIpaBa WHOIIA HapyllaloTcs W HYXXTAloTCsA B 3amure. B
LeJISIX aKTUBU3AINM OOPBHOBI C MHTCIUICKTYaJIbHBIM IHparcTBoM [IpaBuTenbctBo PP cosmamo Kommccumio mo
3alIUTe MHTEJUIEKTYalbHON CcOOGCTBeHHOCTH!'. OOBIYHO HApYILIMTENM, B KAayeCTBE KOTOPHIX BBICTYMAIOT KakK
(usnyeckue, TaK U OPUINIECKUE JINIA, HE3aKOHHO M3TOTaBIMBAIOT 1 PACIIPOCTPAHSIOT 3K3eMILISIPHI, T.€. KOITUHU
NMpou3BeleHUr 1 (oHOrpaMM Ha pa3IMYHBIX MaTepUAIbHBIX HOCUTENSIX. YKa3aHHbIE KOMWM WMMEHYIOTCS
KOHTpa(akTHBIMM 3K3emiuigspamu. K Mx 49umciay OTHOCSATCS He TOJNBKO KOIMHU, CcHelaHHble B Poccuiickoit
Denmepanii, HO W 3K3eMIUISIPH OXpaHseMbIx B Poccuiickoit @epepanyy NpoM3BeIeHU M (POHOIpaMM,
HE3aKOHHO, T.e. 0¢3 corjlacus IIpaBoobIagaTeneil, UMIopTupyemMbie B Poccrio n3 cTpaHbl, B KOTOPOI OHU JIMOO
HUKOTIA HE OXPaHSIINChH, IN0O YXKe MepecTaii OXPaHsIThCA.

3a HapylIleHHe aBTOPCKMX M CMEXHBIX IIpaB yCTaHOBJICHA IpakIaHCKO-TIpaBOBasi, aAMUHUCTpaTUBHAs M
YIOJIOBHAsl OTBETCTBEHHOCTh B COOTBETCTBMU C 3aKOHOAATEIbCTBOM P®. YuuThIBasi poCT 4uciaa HapylIeHUIt
ABTOPCKUX W CMEXHBIX IpaB, 3aKOH YCTaHABJIMBAeT IIMPOKHWI KPYr KaK CIIOCOOOB 3aIlIUTHI, TAK W OPraHOB,
YIIOJTHOMOYEHHBIX OCYIIECTBIISATh 3aIUTy JaHHBIX TTPaB.

B 3aBmcuMMoOCTH OT XapakTepa HapyIIeHHS 00JamaTel aBTOPCKUX M CMEXHEIX IpaB MOTYT TpeOOBaTh OT
HapyIIMTeIeil IPU3HAHMUS CBOMX IIpaB, BOCCTAHOBJICHMS TIOJIOXKCHMS, CYIISCTBOBABIICTO IO HapYIICHMUS,
IpeKpalleHus AeHCTBUIA, HapyIIalomMMX IIpaBa WM CO3MAIOIINX YIpo3y MX HapymeHus. Hampumep, mpaBo Ha
3aIIMTy BO3HMKAeT HE TOJBKO IIOCJE BBIIyCKa Ha PBIHOK KOHTpadakKTHBIX (OHOTpaMM, HO U B Ciydae
NMPUOOPETEHUSI W HACTPOWKM MOTEHUMAJIbHBIM HapylIUTeJIeM O0OpydOoBaHUs, HEOOXOAMMOIOo IJisd HuX



KOITMPOBAHUS B KOMMEPYECKUX IISTISX.

[TockonmbKy TpaXmaHCKO-IIPaBOBas OTBETCTBEHHOCTh HMMeEET KOMITCHCAIIMOHHBIM (BOCCTAHOBUTEIBHBIN)
XapakTep, HapyIIUTEeIW O0sI3aHBI BO3MECTUTH YOBITKH IIpaBOOOJamaTesIst. YUWUTHIBas OOBEKTUBHBIC TPYIHOCTH
MOJIcYeTa 3TUX YOBITKOB, 3aKOH IPEIOCTAaBISIeT MPaBo 00JaJaTeIsIM UCKIIIOYUTEIBHBIX IIpaB 110 CBOEMY BBIOODY
aJIbTepHATUBHO TPeOOBATh BMECTO BO3MeEIlEHMsI YOBITKOB BHITLJIAThl KOMIIEHCAIMU: B pa3Mepe oT 10 Teic. pyo. A0 5
MJIH pyO., oIpenessieMoM 110 YCMOTPEHUIO Ccyla, apOMTPaKHOTO Cya WK TPETEHCKOTO Cyla UCXOIs U3 XapaKTepa
HapyIIeHNUS; B IBYKPaTHOM pa3Mepe CTOMMOCTH 3K3eMIUISIPOB IPOU3BEICHUI MIM OOBEKTOB CMEXHBIX ITpaB,
OIpeAeIsIeMOM MCXOIS 13 LIEHBI, KOTOpas IIPU CPaBHUMBIX 0OCTOATETBCTBAX OOBITHO B3MMAETCS 3a IIPABOMEPHOE
HCITIOJIb30BaHUE TIPOMU3BEACHNI NI 00BEKTOB CMEXKHEIX TIPaB.

OO6ragaTe M MCKITIOYUTEIBHBIX TIPAaB BIIpaBe TPEOOBATh OT HAPYIIMTEISI BHIILIATHI KOMIICHCAIINU 32 KaXKIbIi
cJIydail HEelpaBOMEPHOTO MCIIOJIb30BaHUS MPOU3BEACHUI WIM 0OBEKTOB CMEXHBIX MpaB JIKMOO 3a JOIYyIICHHBIC
MpaBOHAPYIICHUS B LIEJIOM.

KomnieHcalus momieXkuT B3bICKAaHUIO TIPU TOKa3aHHOCTU haKTa MPaBOHAPYIICHUS HE3aBUCHMO OT HAJIMYHUSA
WJIM OTCYTCTBHSA YOBITKOB. ABTOPBI M MICITOJTHUTEIH B ClTydae HapyIICHUs VX JIMIHBIX HEMMYIIECTBEHHBIX IIPaB WU
MMYIIECTBEHHBIX ITPaB TaKxKe BIIpaBe TPeOOBATh OT HAPYIIUTEIST BO3MEIICHUS MOPAJIbHOTO Bpea.

ABTOD, 00JIagaTe]b CMEXHBIX TIPaB WM WHOM 00JIagaTe/Ib NCKIIIOUNTEIBHBIX IIPaB B YCTAHOBICHHOM 3aKOHOM
TOpsIIKe BIIpaBe OOPATUTHCS UISL 3allIUThI CBOMX IIpaB B CyA, apOMTPaKHBIM CyId, TPETEHCKUIl Cym, OpraHbl
MPOKYPATYpPbl, OpraHbl JO3HAHUSI, OPraHbl IPEABAPUTEILHOIO CASICTBUS B COOTBETCTBUM C MX KOMITETCHLIMEA.

OpraHmM3anysi, yIpapisiolas WMYIIECTBEHHbIMM IIpaBaMM Ha KOJUIGKTUBHOM OCHOBE, B TIOpSIIKE,
YCTaHOBJICHHOM 3aKOHOIATeJILCTBOM, BIIpaBe OOpaIaThCcsS B CYI OT CBOETO MMEHHM C 3asBICHUSIMU B 3alllUTy
HapyIIeHHBIX aBTOPCKUX IpaB M (M) CMEXHEBIX TIpaB JIUI, yIIpaBJIeHWe UMYIIECTBEHHBIMU MpaBaMH KOTOPBIX
OCYIIECTBIISICTCST TAKOI OpraHU3aLNCIA.

2. Konduckamus konrpagakTHIX IK3eMILIIPOB WK (hoHOrpaMm

Bo m3bexanne He3aKOHHOTO MCITOIb30BaHUS KOHTPa(paKTHEIX 3K3eMILIIPOB IIPOM3BEACHUN M (POHOTpaMM
OHH, a TAKXKe MaTepuaibl 1 000PYIOBaHUE, UCIIONb3yeMbIE ISl BOCIIPOM3BEACHUSI KOHTPAa(aKTHBIX 3K3eMILISIPOB
Mpou3BeeHUI unu (HOHOrpaMM, W WHBIE OPYAMsSI COBEPIICHUSI MPABOHAPYILIEHUST MOIJIeXaT KOH(pUCKAUMU B
CyZe0HOM NOPSAIKE B COOTBETCTBUM C 3aKOHOIATENILCTBOM Poccuiickoit denepanivu.

KoHbnckoBaHHEIE KOHTpadaKTHBIE 3K3eMIUISIPBI ITPOM3BEACHUIN M (DOHOTPAMM ITOJIEKaT YHUUTOXEHUIO,
3a UCKJTIOUEHUEM CJTydaeB UX Mepenayu 00J1aaaTesio aBTOPCKUX MPaB MM CMEXXHBIX TTPaB 10 €T0 Mpockoe.

I[ToMUMO MMYIIIECTBEHHBIX CAHKIIWM, MTPUMEHSIEMBIX K HapYIIUTEISIM aBTOPCKMX M CMEXHBIX IIpaB, 30AIl
MpeayCMaTPpUBACT WCIIOJIb30BaHNEC TEXHMYECKHX CPEICTB 3aIMTBhI JaHHBIX IpaB. I[logOOHBIMU CpeacTBaMM
MPU3HAIOTCA JIIOOblE TEXHWYECKHWE YCTPOMCTBA WMJIM HMX KOMIIOHEHTBI, KOHTPOJIMPYIOIIME OOCTYI K
MPOM3BEICHUAM WM OObEKTaM CMEXHBIX MpaB, MPeIOTBpallaloliie JU00 OrpaHUYMBAIOLIUE OCYIIECTBICHUE
JIECTBUII, KOTOpbIe HE pa3pellleHbl aBTOPOM, oOOJafgaTelieM CMEXHBIX IIpaB WM HHBIM oOagaTesieM
HUCKITIOUNTENTEHBIX ITPaB, B OTHOIICHUH IIPON3BEICHWA TN OOBEKTOB CMEXXHBIX TIPaB.

I1Ipu 3TOM B OTHOIIEHUM TTPOM3BEACHNI NI OOBEKTOB CMEXHBIX TIpaB He TOITyCKAIOTCS: OCYIIECTBICHME 0e3
paspelieHusT oOiamareieii WMCKIIOUYUTENBHBIX IIpaB NEWCTBMIA, HAIIpaBICHHBIX Ha CHSATHE OTpPaHWYCHUI
HCIIOJIb30BaHUSI IPOM3BEACHUI WIK 00BbEKTOB CMEXHBIX IIPaB, YCTAHOBJICHHBIX IyTeM MPUMEHEHUS TEXHUYECKUX
CPEICTB 3alllMThl aBTOPCKOIO IIpaBa M CMEXHBIX IIpaB; M3TOTOBJIEHHUE, PacIpOCTpaHEHME, clada B IIPOKAT,
MPEIOCTaBICHUE BO BpeMEHHOE 0e3BO3ME3IHOE I0JIb30BaHME, UMIIOPT, peKjiaMma JIl000ro yCTpOWCTBa WM €ro
KOMITOHEHTOB, UX UCITOJIb30BAHWE B IIEJIIX IMOJTYYEHUST 10X0/1a JIMOO OKa3aHUS YCIIYT B CIydasiX, €CJIv B pe3yJibTaTe
TaKMUX JENCTBUI CTAHOBUTCS HEBO3MOXHBEIM MCITOJIB30BaHME TEXHMIECKMX CPEICTB 3alIUTHI aBTOPCKOTO ITpaBa 1
CME3XHBIX MPaB JIM00 3TN TEXHUUECKUE CPENCTBA HE CMOTYT 00ECTIeUNTh HAIJIEXKAIIYI0 3alUTy YKa3aHHBIX TIPaB.

KpoMe Toro, 3akoH yTOUHSIET MOHATHE HH(pOpMAIMH 00 ABTOPCKOM IpaBe M O CMEXHBIX mpaBax. Eio
MpU3HAeTCs: J10b6as MHGOpMAaLUs, KOTOpas MASHTU(PUUMPYET MNpOMU3BEAEHUE WIM OOBEKT CMEXHBIX IIpaB,
aBTopa, 00OJamaTesiss CMEXHBIX IpaB WM MHOro o0jafgaTesIss MCKIIOUMTENbHBIX MpaB; MO0 MH(popMalus o0
YCJIOBUSX MCIIOJIb30BAHMS MPOU3BEACHUS WM OOBEKTa CMEXHBIX IIpaB, KOTOpasl COACPXKUTCS Ha 3K3EMILISAPE
MPOM3BEICHUS WM OOBbEKTa CMEXHBIX IpaB, MPWIOXKEHA K HUM WIIM TOSIBJISIETCS B CBSI3U C COOOIIEHHMEM JIJIsT
BCEOOIIEro CBEACHUS YUIM JOBEICHUEM IO BCCOOINETO CBEACHMS TaKNX MPOW3BEICHUS WM O0BEKTa CMEXHBIX
IIpaB; a TaKKe JII0OBIe MUGPH M KOOBI, B KOTOPEIX COAEPKUTCS TaKast mHpopManusa. OMHOBPEMEHHO 3aKOH He
JIOITyCKaeT B OTHOIICHWU ITIPOM3BEACHMI WIM OOBEKTOB CMEXKHBIX IIpaB: yHaJleHMe WIM H3MEHeHHe 0e3
paspelleHus Jul-o0JanaTeiell MCKIIOYMTEIbHbIX IpaB MH(POpMaLu 00 aBTOPCKOM IIpaBe U CMEXHBIX IpaBax;
BOCIIPOM3BEIEHHE, PACIIPOCTPAHEHKE, UMITOPT B LIEJISIX PACIPOCTPAHEHUSI, IyOIMYHOE MCIIOJIHEHUE, COOOIIEHME
JUISL BCEOOIIEro CBENCHUSI, JOBEACHUE 10 BCEOOIIEro CBEACHMSI IMIPOU3BEICHUI WM OObEKTOB CMEXHBIX IIPaB, B



OTHOIIEHUU KOTOPBIX 06€3 pa3pelleHusl MpaBoobafatelieil Oblia yaanreHa nHopMaius 06 aBTOp-CKOM TpaBe U O
CMEXHBIX TIpaBax.

Psan HapylieHMIT aBTOPCKMX M CMEXHBIX IPaB BIeYeT aAMUHUCTPATUBHYIO U YTOJIOBHYIO OTBETCTBEHHOCTb (CT.
7.12. Konekca P® 06 agMMHUCTpaTUBHBIX IIPABOHAPYLIEHUSIX U CT. 146 YK PD).

3. OO0ecmeueHne MCKOB M0 JeJaM O HApyIIeHH!
ABTOPCKUX U CMEXKHBIX PaB

BaxHoit HOBeTOl B cpepe aBTOPCKUX M CMEXHBIX IIpaB SIBJISIETCS MPEIOCTaBICHNE CYNy, B HEOOXOIMMBIX
CIIyJasix CyIbe eIMHOIIMYHO, a TAKKe apOUTPaKHOMY CYIy BOSMOKHOCTH BEIHECEHUS OIPEICICHNS 0 3aNmpenieHun
OTBETYHKY JJHOO MpeanoJaraeMoMy HApyIIMTE 0 ABTOPCKUX MM CMEXKHBIX MPAB COBEPIIATD Olpene/ieHHbIE AeiiCTBHS.
B yacTHOCTH, HAPYIIUTEJIIO, B TOM YKMCIIE IIPEAIIOIaracMoOMy, MOXET ObITh 3alpelleHO N3rOTaBIMBaTh, IIPOJABATh,
cliaBaTh B IIPOKAT, MMIIOPTUPOBATh M XPAaHUTb C LIEJIbIO0 BBIIYCKA B TIPaXXOAHCKUI 00OPOT 3K3eMILISPbI
MpOM3BEIeHNII U (oHOrpaMM, B OTHOUICHWM KOTOPBIX JIMIIb TIPEIIOJaraeTcs, 4YTO OHU  SIBJISIIOTCS
KOHTpahaKTHBIMMU.

Te Xe cymeOHBIE OpraHbl MOTYT BBIHECTH OIpelIeicHHEe 00 apecTe U M3BITUHM BCEX 3SK3EMILISIPOB
MPOM3BEAECHMI U (POHOTPAMM, B OTHOLIEHUH KOTOPBIX IIPEANIOIATaeTCs, YTO OHU SIBJISIIOTCS KOHTpahaKTHBIMU, a
TaKXKe MaTepHUaIoB U 000PYIOBaHUS, ITPpeIHA3HAYAEMBbIX [JIsI UX U3TOTOBJIEHUS ¥ BOCIIPOU3BEACHUS.

Hogeiilllee 3aKOHOIATENIBCTBO YKECTOYAET MPEBEHTHBHbIE MEPbI BO3JEHCTBUA Ha BCEX MPABOHAPYIIUTENICH B
00J1aCTM aBTOPCKMX M CMEXHBIX IIpaB, BKJIIOYas COKPBITUE KOHTpadaKTHBIX 3K3eMIUISIDOB W OPYAMIl UX
npou3BoAcTBa. [Ip1 HAIMYKMKU TOCTATOYHBIX JaHHBIX O HAPYIICHUU MpaB OpraH JI03HAHMUs, CJIeI0BaTelb, CYI WA
CyIbs €IMHOJWYHO HE TOJHKO BIIpaBe, HO M 00s3aH NMPUHATbL MEPHI IJIST PO3BICKAa M HAJIOKCHMSI apecTa Ha
MIPEAITONIOXNUTEIBHO KOHTpaaKTHBIC SK3eMIUISIPBI, a TakKke Ha MaTephallbl M O0OpydOBaHWE IS WX
M3roToBicHU. [1p1 HEOOXOIMMOCTH BCE 3TU TIPEAMETHI M3BIMAIOTCS 1 TIEPEIAIOTCSI Ha OTBETCTBEHHOE XpaHEHME.
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I'nasa 31. IlaTtenTHOe MpaBo, nMpaBa Ha CpeaACTBA
MHIMBUIYAJU3AIMH TOBAPOB U UX MPOU3BOIUTEJIEH
(«MpOMBIIILIEHHAS COOCTBEHHOCTh»)

§ 1. IlonsaTHe, 00BEKTHI H CYOBEKTHI IATEHTHOIO MPaBa

1. IloHATHE M MCTOYHHKH MATEHTHOTO npasa

B 00beKTHBHOM CMbICJIE TATEHTHOE MPABO €CTh COBOKYMHOCTb HOPM, PETYJIHMPYIOIIMX HUMYHIECTBEHHbIE H JIMYHbIE
HeMMYLIECTBEHHbIE OTHOLIEHHS, BO3HUKAIOIINE B CBA3M C NMPU3HAHMEM aBTOPCTBA M OXPAHOi M300pETEHMIi, MOJIe3HbIX
MojieJieil M TPOMBIIILIEHHBIX 00PAa3I0B, YCTAHOBJIEHHEM pPeXHMMA MX WCIOJIb30BAHWSA, HAJleleHHEM ABTOPOB M MHBIX
CYO'bEKTOB JIMYHLIMUA HEMMYIIECTBEHHBIMA W UMYLIIECTBEHHBIMH MPABAMM, A TAKIKE 3AIMUTO JAHHBIX NPaB.

B cyOBekTMBHOM CMbICJEe TIATEHTHOE TIPaBO TIPEACTaBIsseT COOOW WMYIIECTBEHHOE WM JIMYHOE
HEMMYIIECTBEHHOE IIPaBO KOHKPETHOTO CYOBEKTa, CBI3aHHOE C OIIPEACICHHBIM H300pETECHHMEM, IIOJIC3HOMU
MOJIEJIBIO WITA TIPOMBIILIJIEHHBIM 00pa3ioM!.

IToTpeOHOCT, B IaTeHTHOM IIpaBe oOOYCJIOBJAEHAa HEBO3MOXHOCTBIO TIPSIMOM OXpaHbl PE3yJbTaTOB
TEXHUYECKOTO WJIN XyHTOXECTBEHHO-KOHCTPYKTOPCKOTO TBOPUYECTBA CPEAICTBAMM aBTOPCKOTO TpaBa. B omimnume ot
00BEKTOB aBTOPCKOTO IIpaBa M300peTeHMsS, TOJIE3HBIE MOICIM W IIPOMBIIUICHHBIC OOpa3lbl KaK pelIeHUs
OIpelelIeHHBIX MPaKTUIeCKUX 3a1ad B MPUHIIUIIC HOBTOPHMbI. OHM MOTYT OBITH CO3IaHBI HE3aBUCHUMO IPYT OT
Ipyra pasHbIMM JumamMu. [loaroMy HX oxpaHa IIpedrionaraeT (OpMalM3aliii0o B 3aKOHE HX IIPU3HAKOB,
COOJIIOIeHYE CIIELIMATIBHOIO MOPSAKA ONpeneeHUs IPUOpUTETa, MPOBEPKY HOBU3HBI U YCTaHOBJEHUE 0COOOro
pexXrMa MX MCITOIb30BaHUs. Takylo oxpaHy obecrieunBaeT TOJbKO MaTEHTHOE IPaBo.

BcaencTere (pyHKIIMOHAIBHOM CBSI3W HOPM ITaTEHTHOTO IpaBa ¢ HOPMaMU IPYTMX MHCTUTYTOB M OTpaciiei
MpaBa €ro MCTOYHMKAMU CITyXaT TPEeVMYIIECTBEHHO KOMILIEKCHbIe HOPMATHBHbIE aKThl. B OONBITMHCTBE M3 HUX
rPaxXAaHCKO-TIPAaBOBbIE HOPMBI TPEOOIAAAIOT, HO HE 00pa3yIOT aKThI B LIEJIOM.

HMcTouyHnKaMu TIaTeHTHOTO TipaBa sBisoTcs IpaxkmaHckuii Kogeke P®, IMateHtHblii 3akoH P® ot 23
ceHTsiOpss 1992 r.!, mgpyrue akThl, colep:Kalllieé HOPMBI MATEHTHOIro IpaBa, B TOM 4YHCIEe HW3AaBaeMble
(degepasbHBIM OpPraHOM UCIHOJHUTEIBLHON BIACTU 10 WHTEIUIEKTYaJbHON COOCTBEHHOCTH? TIpaBWIa U
pa3bscHeHMs o TpuMeHeHuto [TaTeHTHOro 3aKoHa.

HMcTouHMKaMM ITaTEHTHOTO IIpaBa CIyXaT TakKKe MeXKIyHApOIHble corjamenus, HampuMmep Ilapmkckas
KOHBEHIIUS 10 OXpaHe MPOMBIUIEHHOU coocTBeHHOCTH OT 20 Mapra 1883 1. (Hama cTpaHa MpUCOEANHUIIACH K
ganHoit Kowsenumm ¢ 1 wmionms 1965 r1.°) m EBpasuiickas mareHTHass KOHBeHLMsSI OoT 9 ceHTs6ps 1994 1.4
(patudunposana MegepanbHbIM 3aKOHOM OT 1 MioHs 1995 1.3, BeTynmna B cuity ¢ 12 aBrycrta 1995 1.).

2. IIaTeHTOCIOCOOHOCTH M300pETEHHS

OObeKTaMy TATEeHTHOTO TIpaBa SIBJISIIOTCS TATEHTOCTIOCOOHbIE W300pETeHUs, TOJIe3HblE MONIeNu U
TTPOMBIIIIJIEHHBIE 00PA3IIbI.

ITaTeHTOCIOCOOHOCTD — 3TO CBOWCTBO HOBIIIECTBA OBITH NMPU3HAHHBIM M300pPETEHUEM, TIOJIE3HON MOAEIBIO
WJTY TIPOMBIIIIJIEHHBIM 00pa3iioM B MPABOBOM CMbICJIe. B oTMuMe OT TEXHUYECKOTO WX AU3aiHEPCKOTO PeleHMS,
MMEHYeMOTO B o0MXoJe M300peTeHHeM JMOO IJIOJOM TeXHWYECKOW 3CTETUKHU, B IOPUAMYECKOM CMBICIE TOJ
M300peTeHNUEM WJIM TPOMBIIIIJICHHBIM O0pa3lloM TMOHMMAETCSl TOJBKO pelieHde, O0TBedYaloliee BCEM JIETTbHbIM
YCJIOBHSIM MATEHTOCTOCOOHOCTH M MPOINE/IIee YCTAHOBJIEHHYI0 3aKOHOM KBaJH(pUKALHIO.

M300peTeHnIo MpeaocTaBisieTcsl MpaBoBasi OXpaHa, €CiM OHO SIBJISIETCS HOBBIM, MMeEET M300peTaTebCKuit
YPOBEHb U TMTPOMBIIIIJICHHO TTPUMEeHNMO. OpraHoOM, OCYIIECTBISIONINM aKT NPU3HAHUSA (KBAIM(UKALNH) HOBIIECTBA
B KauecTBe U300peTeHUsl (I0Je3HON MOJeIM WK MPOMBILUIEHHOTO 00pa3siia), sieiusiercss PenepanbHas ciayxoa mno
VHTEJJIEKTYaJIbHON COOCTBEHHOCTH, MTaTeHTaM M TOBapHbIM 3HaKaM (PocmateHT).

Baxneiiiee ycnoBue MaTeHTOCIIOCOOHOCTU M300pETEeHUsT — €ro HOBU3HA. 300peTeHue SIBISIETCSI HOBBIM,
€CJIM OHO HEM3BECTHO M3 YPOBHSI TEXHUKU. YPOBEHb TEXHHKH, CIyXalllMii KpUTepreM HOBU3HBI M300peTeHUsI,
BKJIIOYAET JII0ObIE CBEIEHUSI, CTABIIIME OOIEAOCTYITHBIMU B MUPE JIO AaThl IPUOpUTETa 300peTeHus. bonee Toro,
B YPOBEHb TEXHUKHU BKJIIOYAIOTCS MPU YCJIOBUU UX OOJiee paHHEero NMpUopuTeTa Bce MoaaHHble B Poccuiickoit
@enepalivl APYTUMU JIMIIAMU 3asIBKM Ha M300pETEHMST U TIOJIE3HbIE MOJENN, C JOKYMEHTaMHU KOTOPBIX BITpaBe
O03HAKOMMUTHCS JTI000E JIMIO0 B COOTBETCTBUM C T1. 6 ¢T. 21 MM yacThlo BTOpOii cT. 25 [MaTeHTHOTO 3aKOoHa (11. 1 CT.
4 TlarentHoro 3akoHa B pen. oT 7 despanst 2003 1. Ne 22-dD3), a Takke 3amaTeHTOoBaHHbBIE B Poccuiickoii



Denepany 1300peTeHUS U TTOJIE3HBIE MOJIEIIH.

[To ob1IeMy IpaBHITY IPHOPHTET H300peTeHHs YCTAaHABIMBACTCS 110 IaTe ITogadyn 3asBKM B PocmateHT. BMecTe
C TeM TPUOPUTET MOXET YCTaHABIMBATHCS IO JaTe ITOAAYM TEPBOM 3asBKM B TOCYIApCTBE — YYACTHUKE
[Mapuxckoit KOHBEHIIMH TI0 OXpaHE ITPOMBIILICHHOW COOCTBEHHOCTH (KOHBEHIIMOHHBIN MPHOPHUTET), €CIIM 3asiBKa
Ha M300peTeHure mocTynuia B PocriateHT B TeueHue 12 MecsliieB ¢ yKazaHHOM AaThl. Ecu mo He 3aBUCAIIUM OT
3asIBUTENSI 0OCTOSATENbCTBAM 3asiBKa C MCIpalliBaHUEM KOHBEHILIMOHHOIO MPUOPUTETAa HEe MOIJia ObITh MOIaHa B
yKa3aHHBIN CPOK, 3TOT CPOK MOXET OBITh IPOJIJIEH, HO He OoJjiee YeM Ha JiBa MecsIia.

3asgBUTENb, XKeJIAIOIINI BOCTIOIB30BaThCS ITPABOM KOHBEHIIMOHHOTO IIPUOPUTETA, 00S13aH COOOIIUTH 00 3TOM
B PocnaTeHT U mpeacTaBUTh 3aBEPEHHYIO KOIIMIO IEPBOM 3asBKM HE Io3aHee 16 MecsleB ¢ AaThl €€ MoJauyu B
IMIATEHTHOE BEIOMCTBO TOCyZapcTBa — YydYacTHMKA IlaprXCKoil KOHBEHIIMM II0 OXpaHE IIPOMBIIUICHHOMN
CcOOCTBEHHOCTH. 3akoHomaTeabcTBO (cT. 19 IlareHTHOro 3akoHa) IpemycMaTpuBaeT M Jpyrue IpaBuja
YCTaHOBJICHUS TIPUOPUTETA U300OPETEHMSI.

Takum o6pa3oM, MAaTEHTHOE IIPABO 3aKPEIUIIeT NMPHHLIUN AOCOMIOTHOH (MHUPOBOI1) HOBM3HBI HM300peTEHHs.
BMecte ¢ TeM He TIpM3HAeTCI OOCTOSTEIBCTBOM, IIPEIISTCTBYIOIIMM IIPU3HAHUIO ITATEHTOCITOCOOHOCTH
M300peTeHNsI, TAKOE PACKPHITHE MH(MOPMAIIK, OTHOCSIIENCS K M300pETEHUI0, aBTOPOM, 3asIBUTEIEM WM JIIOOBIM
JINIIOM, TIOJYYMBIIMM OT HHUX MPSIMO WM KOCBEHHO 3Ty MH(OpPMAIIMIO, IIPH KOTOPOM CBEACHUS O CYIITHOCTHU
M300peTeHUs CTalIu OOIIEeTOCTYITHBIMU, €CJIM 3asiBKa Ha M300peTeHue IojaHa B PocmaTeHT He Mo3gHee ILIeCTH
MeCSILEB € JaThl pacKpbiTus MHpopMaunu. [Ipym 3ToM 00sS3aHHOCTH JOKA3bIBaHUSI NTaHHOTO (pakTa JEXKUT Ha
3asIBUTENE.

[ToMrMO 0OBEKTUBHOI HOBM3HBI M300peTeHNE MOJLKHO OTJIMYATHECS M300peTaTeIbcKUM YPOBHEM WM OBITh
MMPOMBIIIJICHHO MPUMEHUMBIM. M300peTeHre MMeeT H300peTaTesibCKHMii YpPOBeHb, €CJTM OHO IS CICIHaINCTa
SIBHBIM 00pa30M He CJIeAyeT U3 YPOBHS TEXHUKH.

B cBo10 0ouepens M300peTeHNE SIBIISIETCS] MPOMBIILIEHHO MPAMEHNMbIM, €CJTM OHO MOXET OBITh MCIIOJIb30BaHO B
IIPOMBIIIJICHHOCTH, CEJIbCKOM X031 CTBE, 3MpaBOOXPAHECHNH U IPYTUX OTPACIISIX A TCIbHOCTH.

OOBIYHO HOBIIECTBO, OTBEYAIOIIEe BCEM VYCTAaHOBJICHHBIM B 3aKOHE TpeOOBaHMSIM, IIPU3HAETCS
MMaTeHTOCITOCOOHBIM M300peTeHreM. [1aTeHTOCIIOCOOHBI TTPEXIe BCEro OTBEYalollde YCTAHOBJIEHHBIM 3aKOHOM
TpeOOBaHUSAM TeXHHYECKHe pemenus. [103ToMy He CUNTaIOTCA M300PETEHHSAMH, B YJACTHOCTH:

® OTKPBbITHUA, 4 TAKXKEC HAYYHBIC TCOPUU U MATEMATUYCCKHUEC METOIDBI;

® DEIICHMA, KacCarolmuecCd TOJIbKO BHEIIHEIO BUOA I/I3I[€I[I/II71 W HaIlIPaBJICHHBIC Ha YAOOBJICTBOPEHUE ISCTETUYCCKUX

MOTPEeOHOCTE;

e [IpaBWJIa U METOABI UTP, UHTEIUIEKTYAIbHOM WJIN XO3UCTBEHHOM NEATEIIbBHOCTH

e JIpOorpaMMbl 1j1s 3JICKTPOHHBIX BEIYUCIUTECIBHBIX MAIlIH

® DCIICHMAA, 3aKTI0OYAIOIMECA TOJIBKO B IIPEACTAaBJICHUN I/IHCl)OpMaI.II/II/I.

[Tpu 3TOM BO3MOXHOCTH OTHECEHMSI YKa3aHHBIX 0OBEKTOB K M300PETCHUSIM MCKIIIOYAeTCsl TOJbKO B CiIydae,
€CJIY 3asiBKa Ha BbIIauy NMaTeHTa Ha U300peTeHMEe KacaeTcsl yKa3aHHbIX 00bEKTOB KaK TAKOBBIX.

He npu3HawTCcs IATEHTOCIOCOOHBIMU B CMBICIIE TTOJIOXKEeHMI [TaTeHTHOTO 3aKOHa:

® CcopTa pacTE€HUI, MOPOIbI (KUBOTHBIX;

® TOIIOJIOTUM MHTErPpaAJIbHbIX MUKPOCXEM

® DEIICHMA, IPOTUBOPEYALINC O6HI€CTB€HHI)IM HMHTEPECaAM, IMIpUHIUIIaM T'YMaHHOCTH U MOpaJiu.

Bynyun 0OBEKTOM ITaTEHTHOTO IIpaBa, M300peTeHHWE caMO WMeeT OO0BeKThl. B KadecTBe WM300peTCHUS
OXpaHSIETCS TEXHMYECKOE pPEIICHME B JIIO0OI 00JacTH, OTHOCAINEEeCS K NMPOAYKTY (B YAaCTHOCTH, YCTPOMCTBY,
BEHIeCTBY, MTAMMY MHWKPOOPTaHW3Ma, KYJIbType KJIETOK PACTCHUM WIM KWBOTHBIX) WM CHOCO0Y (IIpolieccy
OCYILIECTBIICHUsI NEMCTBUI Hal MaTepUaJbHBIM OOBEKTOM C IIOMOIIBIO MaTepHaldbHBIX cpeAcTB) (m. 1 cT. 4
ITaTeHTHOTO 3aKOHA).

3. IlareHTocnocoOHOCTH MOJIE3HOM MOJEIH

ITaTeHTHBIN 3aKOH BHOEPBbIE MpPEeIyCMAaTPUMBAEeT OXpaHy B Hallleil CTpaHe MOJie3HbIX Mojelield, UMEeHYeMbIX
HEpEAKO MaJbIMM M300peTeHusaMu. B coorBeTcTBUM cO cT. 5 TlaTeHTHOro 3aKOHa B KauyeCTBE IT0JIE3HOW MOICIU
OXpaHSETCS TEXHUYECKOE PELIEHNE, OTHOCSIIEECS K YCTPOMCTBY.

Tlonesnass Momenb TMPU3HAETCS COOTBETCTBYIOLIEH YCIOBUSIM ITaTEHTOCIOCOOHOCTU, €CJIM OHa SIBJSETCS
HOBOM 1 IMTPOMBILIUIEHHO IIPUMEHUMOM.

ITone3Hast Moaesb SIBJISIETCSI HOBOM, €CJI COBOKYITHOCTD €€ CYILIeCTBEHHbBIX IMTPU3HAKOB HEM3BECTHA U3 YPOBHSI
TEXHUKHU.

VYpoBeHb TeXHMKH BKJIIOUaeT CTaBlIMe OOIIEIOCTYIHBIMM J0 JaThl MPUOPUTETA TMOJE3HOWH MOJeau
oITyOJIMKOBaHHbBIE B MUPE CBEIEHHUS O CPEICTBaX TOro K€ Ha3HAYeHUs, YTO U 3asiBJICHHas IoJie3Hasi MOIesb, a



TaKXe CBeleHUs 00 Mx nmpuMmeHeHu B Poccuiickoit Denepanyu. B ypoBeHb TEXHMKM TaKXKe BKIIIOYAIOTCSI IIPU
yCIIOBUU WX O0Jiee paHHETo MpUopUTeTa Bee onaHHbie B Poccuiickoit Penepaiiuy ApyruMUy JIMIIAMU 3asiBKU Ha
U300peTeHUs U TMOJIe3HbIE MOJEJIU, C JOKYMEHTaMU KOTOPBIX BIIPaBe O3HAKOMUTLCS JIF000E JIUIIO0 B COOTBETCTBUU
c . 6 cT. 21 win YacThio BTopoii cT. 25 IlaTeHTHOro 3aKOHa, U 3amaTeHTOBaHHbIe B Poccuiickoit Menepanun
U300peTEeHUs U MOJIE3HbIE MONIEIN.

Ilone3snast Momenb SBISIETCS NPOMBIILIEHHO NPHUMEHHMOM, €CIM OHAa MOXET OBITh WCIIOJb30BaHA B
MPOMBIIIJIEHHOCTH, CEJTbCKOM XO3SHCTBE, 31PaBOOXPAHEHUH U IPYTUX OTPACTISIX ACSITEIbHOCTH.

He npuzHaeTcs 00CTOSTEILCTBOM, MPETSITCTBYIOIINM IIPU3HAHUIO MAaTEHTOCIIOCOOHOCTH TIOJIE3HOM MOJIEIH,
TaKoe pacKpbITUe MHPOPMALIMU, OTHOCSILIEHCS K MOJE3HONM MOJEIU, aBTOPOM, 3asiBUTEJIEM WM JIIOOBIM JIULIOM,
MOJIYYUBIIUM OT HUX MPSIMO WJIM KOCBEHHO 3Ty MHGMOPMAIUIO, IPU KOTOPOM CBEIEHUSI O CYIIIHOCTU TOJIE3HOU
MOJIENIU CTAJIM OOILIEAOCTYITHBIMM, €CIM 3asiBKa Ha IOJIE3HYI0 MOJENb MOoJaHa B OpraH MO WHTEJUIEKTYaTbHOU
COOCTBEHHOCTM H€ TIO3[HEe IIECTM MECSlLEB C AaThl packKpbiTusl WHbopManuu. IIpu 3TOM 00513aHHOCTH
JIOKa3bIBaHMS JTaHHOTO (paKTa JICKUT Ha 3asiBUTEIIC.

B kauecTBe mojie3HbIX MOIEJI€i MPABOBAd OXPAHA HE MPEAOCTABJACTCS:

® DCIICHMUAM, KacCcarolMMCsd TOJIbBKO BHEIIHETO BUOa U3IEeIUi U1 HaIpaBJICHHbBIM Ha YJOBJICTBOPCHUE SCTECTUUCCKUX

MOTPEeOHOCTE;

® TOIIOJIOTUAM MHTETrPAJIbHBIX MUKPOCXEM;

® DPECHICHMAM, IPOTUBOPCYALIUM O6H.leCTB€HHI)IM UHTEpECAM, INIPpUHIMIIAaM 'YMaHHOCTU U MOpPaJIn.

B ornuune oT m3o0peTeHMS IOJIe3HAs MOJe/Ib He MOJDKHA MMETh M300peTaTelibCKuii ypoBeHb. Kpome Toro,
0oJice Y30K M KpPYT ee 00beKTOB. B yacTHOCTH, B KauecTBe MOJIE3HBIX MOJIEJIC He OXPaHsIOTCS CIIOCOObI, BEILIeCTBa,
IITaMMbl MUKPOOPIaHMU3MOB 1 KYJIbTYPbI KJIETOK PAaCTEHUI 1 JKUBOTHBIX.

4. TlaTeHTOCHOCOOHOCTD MPOMBILLIEHHOrO 00pa3sia

BaxXHbIM pe3yabTaTOM HHTEJUIEKTYaJbHOM [ESITEIbHOCTH SIBIISIETCS NMPOMBIILIEHHBI 00pa3sel, CIIy>Kallluii
CPENICTBOM TIOBBIIIEHUS] TIOTPEOUTETHCKUX KAUYECTB U3JENUI U UX KOHKYPEHTOCTIOCOOHOCTU Ha BHYTPEHHEM U
BHEIIHEM pbIHKe. KayecTBO u3neaust oObIYHO XapaKTepU3yeTCsl COOTBETCTBMEM €ro Imokasaresieil JOCTUXKEHUSIM
MMPOBOI HAayKW W TEXHUKHW, HaIeXKHOCThIO, TOJTOBEYHOCTHIO M1 9KOHOMUYHOCTHI0. OIHAKO B YCIOBUSX PHIHKA,
KOHKYPEHIIMM  TPOM3BOIUTENE  TOJNBKO OSTUX CBOWCTB HEAOCTAaTOYHO IS TIPU3HAHUST — W3ACITUS
BBICOKOKAYEeCTBEHHBIM M YCIIEIIHOTO €ro cObITa BHYTPU CTpaHBl U 3a TpaHuileil. HeoOxomnMo, 94ToOB u3nenue
YIOBJIETBOPSIO 3aIIpPOChl IOTpeOUTENEH C TOYKM 3PEHUS. KPAacOThl M BBIPA3UTEIbHOCTU €ro (hOpMbI, LIBETA,
M3SIILECTBA OTAEIKHU, SPTOHOMUKU (T.€. IIPOCTOTHI U YI00CTBA MTOIH30BAHKS), YIIAKOBKHY U TPEOOBAHUI MOIbI. DTa
3aJa4a pelaeTcsl C IOMOIIbIO PA3BUTHS Xy/A0KECTBEHHOr0 KOHCTPYMPOBaHHA (IM3aifHa) 1 OXPaHbI IIPOMBIIILIEHHBIX
00pa3LoB.

B kavecTBe NPOMBINIICHHOrO 00pa3lia OXpaHSIETCS XyH0KEeCTBEHHO-KOHCTPYKTOPCKOE pellieHHe H3aeus
MPOMBILIJIEHHOTO MJIH KYCTAPHO-PEMECIEHHOro NMPOM3BOICTBA, Onpeelisioniee ero BHemHuii Bua (. 1 ct. 6 I[MateHT-
HOTO 3aKOHa).

[MpoMbIIIeHHOMY 00pa3Ily IMpeaoCTaBIsIeTCs IPaBOBasi OXpaHa, €CJIM OH SIBJISIETCS HOBBIM 1 OpUTHHATBEHBIM.

IIpoMblnLieHHbI 00pa3en NPU3HAETCA HOBBIM, €CJIM COBOKYITHOCTD €r0 CYLIECTBEHHbBIX IIPM3HAKOB, HALIEALINX
OTpaxkeHUEe Ha M300PaXKEHUSIX U3 U IPUBEACHHBIX B MIEpEeYHE CYLIECTBEHHBIX IPM3HAKOB IIPOMBIIILIEHHOTO
oOpa3siia, HeM3BECTHA M3 CBEACHUI, CTaBLIMX OOIIEAOCTYIIHBIMM B MUPE IO JaThl IIPUOPUTETA MPOMBIILICHHOTO
obpa3ua.

[Mpu ycTaHOBIEeHWM HOBU3HBI TMPOMBIIIEHHOTO 00pa3lla TakkKe YYWUTHIBAIOTCS TIPW YCJIOBUU WX OoJiee
paHHETO TIpUOpUTETa BCe TMomaHHble B Poccuiickoit Menepanniu APYruMy JTMIIAMM 3asiBKU HAa TIPOMBITIUIEHHBIE
00pa3iibl, ¢ JOKyMEHTAMM KOTOPBIX BIIpaBe 03HAKOMUTLCS JII0OO0€E JIMIIO B COOTBETCTBUM C YaCThIO BTOPOIi CT. 25
[TareHTHOrO 3aKOHA, ¥ 3amaTeHTOBaHHbIe B Poccuiickoit Penepaliiy MPOMBIILLICHHbIE 00pAa3Libl.

IIpomblnLieHHbId 00pa3en NPU3HAETCSA OPUIHMHAJBHBIM, €CJIUM €ro CYLIECTBEHHbIC NMPU3HAKU OOYCIOBIMBAIOT
TBOPYECKUIA XapaKTep OCOOEHHOCTE U3IE/IHSL.

K cymecTBeHHBIM NPU3HAKAM NPOMBILLIEHHOT0 00pa3ia OTHOCSTCS IPU3HAKY, OIPENEISIONINe 3CTETUIeCKUEe U
(M11) 3ProHOMUYECKUE OCOOEHHOCTH BHEITHETO BUIA U3MENNs, B YaCTHOCTU (hopMa, KOHDUTYpalysi, OpHaMeHT
U COYETaHUE 1[BETOB.

He npusHaeTcsi 06CTOSITEILCTBOM, IMPEIMSITCTBYIOIIMM IIPU3HAHUIO MATEHTOCIIOCOOHOCTH IMPOMBILIJICHHOIO
o0pas3iia, Takoe pacKpbITHe UH(HOOPMALIMU, OTHOCSIIENCS K TPOMBILIIJIEHHOMY 00pasily, aBTOPOM, 3asiBUTEIEM WU
JIIOOBIM JIMLIOM, ITOJYYMBIIMM OT HUX MPSIMO WJIM KOCBEHHO 3Ty MH(MOPMAIIUIO, IIPU KOTOPOM 3TU CBEIAEHMS O
CYIITHOCTU TPOMBIIIEHHOTO o0pa3slia CTaju OOIIeJOCTYITHBIMM, €CJM 3asiBKa Ha IPOMBIILIEHHBIM obpa3ell
MojfiaHa B OpraH IO WMHTEJUIEKTyaJbHONH COOCTBEHHOCTM HE TO3[HEE IIECTU MECSIEB C JaThl PACKpPBITHS



nHpopmauuu. [Tpu 3ToM 00s13aHHOCTh JOKA3bIBAHUS JAHHOTO (paKTa JEXKUT Ha 3asiBUTEJIE.

He npu3HanTCs NaTEHTOCHOCOOHBIMI MPOMBIIILIEHHBIMHA 00PA3IAMH PEIIeHHS:

(] 06y€]’[0BJ’[eHHbIe UCKJIIOUUTEJIBHO TEXHUUYECKOI (byHKHHCfI WU3OCIUs,

e OOBEKTOB ApPXUTEKTYpPhl (KpOME MaJblX apXUTEKTYPHBIX (hOpPM), TMPOMBIIUIEHHBIX, TUAPOTEXHUYECKUX W JIPYTUX

CTAaLIMOHAPHBIX COOPYXKEHU;

e 00BEKTOB HEYCTOMIMBOI (DOPMBI U3 XXKUIKUX, TA3000pa3HbBIX, CHITYYMX WJIM UM ITOJOOHBIX BEIIECTB;

o HSHCHHﬁ, IIpOTUBOpCYAIINX O6LL[€CTB€HHI>IM HHTCpECAM, IIPUHLMIIAM TYMAHHOCTU U MOpaJiu.

Takum obpa3oM, comepkaHue MPOMBIIUIEHHOIO 00pa3lia COCTaB/IsSIeT HEe TeXHUUYECKOe, KaK y M300peTeHUs
WM MOJIE3HON MOJENH, a Xy/l0XKeCTBEHHO-KOHCTPYKTOPCKoe penieHne u3neaus. laHHoe perieHre hopMUpPYeT He
KOHCTPYKTHBHEIC CBOMCTBA, a JINIIhL BHEHMIHWIA OOJMK W3IC/IMs: aBTOMOOWIISI, TpaKTopa, caMoJjeTa, CTaHKa,
TeJleBU30pa, Wrpyumiku, Mebdean u T.1M. [lpoMblliieHHBI o0pasel] Kak XydoXeCTBEHHO-KOHCTPYKTOPCKOE
pellieHue CYLIECTBEHHO OTJIMYAETCsl TaKXKe OT MPOM3BEIEeHUSI UCKYCCTBA, TOCKOJbKY B HEM JOJLKHbBI OpraHMYecKu
€0YeTaThCd KOHCTPYKTHBHBIE M 9CTETHYECKHE KAYeCTBA U3/1eIus.

besynpeuHblil ¢ 3cTeTUYECKO TOYKM 3pEHMs] BHEIIHUI BUI, CKaXKeM, MOTOLIMKJIA HE MOXET ObITh MPU3HAH
MPOMBILIJIEHHBIM 00pa3lioM, €CIM 3TOT BUA CKOHCTPYMPOBAH OE30THOCHUTEIBLHO K TEXHUYECKOM CYIUIHOCTHU
JaHHOro wusnaeausi. TakuM o0pa3oM, XydOKECTBEHHO-KOHCTPYKTOPCKOE pelIeHHE MOXET ObITh IPU3HAHO
MPOMBILIJIEHHBIM 00pa3lioM, €CJIM OHO OO0JafaeT XYAOXECTBEHHON M MH(OPMAalMOHHOI BBIPA3UTEIbHOCTHIO,
LEIOCTHOCTBIO KOMITO3ULIMU, PALMOHAJIBHOCTBIO (OPMbI (YIOBJIETBOPSIET KOHCTPYKTMBHO-TEXHOJOTUYECKUM
TpeOGOBaHUSIM) U COOTBETCTBYET TPEOOBAHUSIM 3PTOHOMUKU.

5. CyObeKTbl IaTEHTHOTO NMpaBa

CyOBbeKTaMi TMATEHTHOTO IIpaBa SIBJISIIOTCSI aBTOPbI M300PETeHWI, MOJIE3HBIX MOIEICH M IPOMBIIIICHHBIX
00pa3ioB, MATEHTO00Ja1aTeM, a TAKXE Apyrue Juna (He aBTOPBI), MPUOOpETAIONIMe MO 3aKOHY WK IOrOBOpPY
HEKOTOpbIE ITaTeHTHBIE TTpaBa.

CornacHo cT. 7 ITaTeHTHOro 3aKOHa aBTOPOM M300peTeHMUsI, MOJIE3HON MOJIENU, MPOMBIILIEHHOTo obpasiia
npu3HaeTcs (pu3ndecKoe JUI0, TBOPYECKHM TPYJAOM KOTOPOTr0 OHM CO3AAHbI.

Ecnu B co3maHmm n300peTeHNsI, TTOJIC3HOM MOAEIH WIIM IIPOMBIIIUIEHHOTO 00pa3la y4acTBOBAJIO HECKOJBKO
JINII, BCE OHMU CYUTAIOTCSI ero aBTropaMu. [lopsSooK ITOIB30BaHMS IIpaBaMH, IIPUHAMICKAIIUMU aBTOpPaM,
OIpeNeIISIeTCS COTJIallleHNEM MEXXIYy HUMM.

He npusHaioTcs aBropamu dusndeckue Juia, He BHECIINE JMYHOTO TBOPUYECKOro BKJiaaa B co3naHue 00beKTa
MaTeHTHOTO IpaBa, OKa3aBIlIMe aBTOpPY (aBTOpaM) TOJbKO TEXHUYECKYIO0, OPraHU3alMOHHYIO MM MaTepUaJbHYIO
MOMOIIIb JTUOO TOJBKO CITOCOOCTBOBABIIIME OGOPMJICHUIO ITPaB Ha HETO U €r0 NCIOJIb30BAHUIO.

[IpaBo aBTOpPCTBA ABISETCS HEOTYYKIAEMBIM JMYHBIM MPABOM 1 OXPaHSICTCS 0eCCPOUHO.

ABTOpaMH M300pETCHHMIT M IPYIUX OOBEKTOB MATCHTHOTO IIpaBa MPU3HAIOTCS rpaxiaaHe P® W MHOCTpaHIbL
Bo3amoxHocTs TpaxkmaH Poccum mMeTh IpaBa aBTOpa OOBEKTa ITATEHTHOTO IIpaBa SIBIISICTCS DJIEMEHTOM
cofepKaHUs MX IPaBOCIIOCOOHOCTU. 3aKOH He OTpaHUYMBAET BOSBHMKHOBEHME CYObEKTHBHOTIO TIpaBa aBTOPCTBA U
JIPYIUX MATEeHTHBIX IIpaB IOCTMIKEHHEM OIIpelnejeHHOro Bo3pacta. OT Bo3pacTa 3aBUCUT JIMIIL BO3MOXKHOCTD
CaMOCTOSITEJIBHOTO OCYIIECTBJICHMS MMaTeHTHBIX IpaB. TakK, HECOBEPILIEHHOJIETHUE BIIpaBe CaMOCTOSITEJIbHO, T.€.
0e3 coryiacusi CBOMX 3aKOHHBIX TIpeACTaBUTENIC, OCYIECTBISTh CBOU MaTeHTHbIE TTpaBa JUILb 10 JOCTXKeHUU 14
getr (m. 2 cr. 26 TI'K). HWHoctpaHHble GuU3NUeCKUME U IOpUAMYECKHME JIMLA IIOJB3YIOTCS IpaBaMH,
MMpeayCMOTPEeHHBIMI [laTeHTHBRIM 3aKOHOM, HapaBHE ¢ (DM3MYECKUMU W IOpUINYEeCKUMU JumamMu PO B cmry
MEXIYHapOTHBIX TOroBopoB Poccuy My Ha OCHOBE MPMHIIMITA B3AUMHOCTH.

CornacHo 1. 1 c¢t. 8 [laTreHTHOrO 3aKOHA MaTeHTOOOIaAaTEISIMIA MOTYT CTaTh aBTOPBI M300pETEHUIA, MTOJIE3HBIX
MoJiesiell M TPOMBIIIIEHHBIX 00pa31ioB, MX pabOTOJATENIM, a TAKKe ITPaBONPEEMHUKM YKa3aHHbIX JIMII.

K 4ucny cy0obekToB MaTEHTHOTO MpaBa, He SIBJSIOLIMXCS aBTOpAaMU €r0 00bEKTOB, OTHOCSTCS (hU3HMYECKHe H
IOpUIMYECKHE JIMIA, TPUOOpeTAIoNIMe NMATEHTHbIE NMPaBa HA OCHOBE 3aKOHA MJIM J0roBopa. DTO IIPEXIe BCETO
MIPaBOIIPEEMHUKI aBTOPOB M300PETEHUIA, TTOJIE3HBIX MOJIEIeit M IPOMBIIIUICHHBIX 00pa3lloB U UX pabOTOmATEIIH.
K maHHOI rpymie IprHAIIEKNAT U TOCYIapCTBO.

B kagecTBe mpaBONpeeMHMKOB OTCUYCCTBEHHBIX aBTOPOB BHYTPHM CTpPaHBI MOTYT BBICTyNaTh, B YaCTHOCTH,
rpaxaaHe, HacJemymoIlue IpaBo Ha IMoJady 3asBKU, MOJydyeHUEe TaTeHTa, a Takke OCHOBAHHOE Ha IIaTeHTe
UCKIIOUUTENIbHOE MPaBo. DTU IpaxkIaHe SBJISIOTCS CyObeKTaMU HacJeACTBEHHOTO TpaBa. B kauecTBe cyObeKTOB
MaTeHTHOIO IpaBa OHM BBICTYIAIOT JIWIIb MPU HACIENOBAHUM MCKIIOYUTEIBHOIO IIpaBa, OCHOBAHHOIO Ha
JIEACTBYIOIIEM TTaTEHTE.

B oTHOIIeHUSIX TTpaBOIIpPeeMCTBAa MOT'YT YU4aCTBOBATh M OTEUECTBEHHBIC IOPUANIECKIE JINIIA, IIPHOOpETaroIIe
A OTYYyXITAMoIIMe IPpaBO Ha MCIOJB30BaHNE OOBEKTOB ITATEHTHOTO IIpaBa. B 3TOM KadyecTBE OHM SIBJISIOTCS



cyObeKTaMy TTaTeHTHOTO TTpaBa.

B ponm mpaBomnpeeMHUKOB MHOCTPAHHBIX aBTOPOB MOTYT BBICTYIIATh M (DU3NYECKUE, U IOpUANIecKre iuia. B
KPYT OCHOBAHWUI MPAaBOMPEEMCTBA BXOAST KaK HacJeIOBaHME, TaK M YCTyIKa IMpaB Ha TMomavy 3asBKH, JIM00 Ha
MOJy4yeHUe MaTeHTa, JIM00 Ha UCTIONb30BaHUE O0bEKTA, OXPAHSIEMOTO TAaTEHTOM.

6. CyObekTsl mIpaB HA CIyKeOHbIE 00bEKTHI
«IIPOMBIIILIEHHOM COOCTBEHHOCTH»

ITo 3aKoHOIATEIHLCTBY MHOTMX CTpaH ITPaBO Ha OOBEKTHI, CO3JaHHBIE CIYXKAIIMMH, B CUJIY TPYIOBOTO
COTIJIAIICHUS TIEPEXOAT K padoToaaTe IaM, KOTOpEIe MPHOOPETAIOT MPaBo Ha IToAady 3asBKH, MMOJyYeHNE TTaTeHTa
U WCTIONIb30BaHNE OXPAHSIEMOTO TMATEHTOM CIIy>KeOHOTO M300peTeHUs, TTOJIE3HON MONETN VI MPOMBIILIEHHOTO
o0pasia. [1omoOHBI MHCTUTYT U3BECTEH U POCCUIICKOMY ITATCHTHOMY IIpaBy.

B cootBercTBuM ¢ 1. 2 cT. 8 IlaTeHTHOrO 3aKOHA MPaBO Ha MOJydeHUE TTaTeHTa Ha M300peTeHNe, OJIE3HYIO
MOe/Ib WM IPOMBIIUICHHBIN 00pa3ell, cOo3MaHHbIe PAOOTHMKOM (aBTOPOM) B CBSI3M C BBIIIOJHEHUEM CBOMX
TPYIOBBIX OOSI3aHHOCTEd MJIM KOHKPETHOrO 3alaHusl paboTomaTessi (Cay:KeOHoe u300peTeHne, CJIyKeOHast
noJie3Hass MoJieJib, CJIy2KeOHbIii MPOMBILLIEHHDbIA 00pa3eln), IIPUHALIEKUT pabOTONATENO, €CIM TOTOBOPOM MEXIY
HUM U paOOTHUKOM (aBTOPOM) He TIPEAYCMOTPEHO UHOE.

B citygae, eciii paboromaTellb B TEUCHUE YETBIPEX MECSIIICB C JaThl YBEAOMJICHHS €TI0 paOOTHHKOM (aBTOPOM) O
ITOJTYICHHOM MM pe3yibTaTe, CIIOCOOHOM K IPaBOBOIM OXpaHE B Ka4eCTBE M300pPETCHMSI, TOIE3HON MOIENN VTN
MMPOMBIIIIJICHHOTO 00pa3lia, He TOAACT 3asBKY Ha BbIIady IMaTeHTa Ha 3TU M300peTeHHe, MOJIe3HYI0 MOACIb WIN
MPOMBILIJIEHHBIA 00pa3ell B OpraH MO MHTE/UIEKTyaJbHON COOCTBEHHOCTM, HE IMepeJacT MpaBO Ha IOJyYeHHE
MaTeHTa Ha Cly>KeOHOe U300peTeHUe, CIYKEOHYIO MOJIE3HYI0 MOEIb UIIM CIIY>KeOHBIN MPOMBILIJIEHHbBII 00pa3ell
JIpyTOMy JIMLY U He COOOILIUT pabOTHUKY (aBTOPY) O COXpaHEHUU MH(MOPMALIMU O COOTBETCTBYIOLLEM pe3yibTaTe B
TaifHe, TPaBO Ha TMOJIydeHHWE IMAaTeHTa Ha TaKue OOBEKTHI NMPUHAMICKUT PadoTHHKY (aBTopy). B sTOoM ciydae
paboronmatesib B TeYeHUE CPOKa ACHCTBUS MaTeHTa MMEET MPaBO Ha MCIIOJIb30BaHUE CITYXKeOHOTO M300peTeHusl,
ITOJIC3HOM MOIE/IM, TIPOMBIIIJICHHOTO 00pas3iia B COOCTBEHHOM IIPOM3BOACTBE C BHIIIJIATON MaTEHTOOOagaTelio
KOMIIEH ALY, OTIpeAe/IsieMOii Ha OCHOBE JOTOBOpA.

B cnyyae, ecau pabGotomarenb IOJYYWUT ITIaTEHT Ha CIyXeOHOe W300peTeHue, IOJIE3HYI0 MOJIedb WIu
MPOMBIIIJIEHHBIA 00pa3ell, JM00 MpUMET pellleHUe O COXpaHEHUU UHGhOPMALIMY O TaKUX 00BbEeKTax B TaitHe, TM00
TepeaacT MpaBo Ha MOJyYeHHUE IMMaTeHTa APYroMy JIMILY, JIMOO He TOJYYUT IMATeHT IT0 MOJAHHOM MM 3asBKe II0
3aBUCSIIMM OT HEro NMPpUYMHAM, paOOTHUK (aBTOP), KOTOPOMY He MPUHAIJIEXKUT ITPaBO Ha IOJydyeHHe MaTeHTa Ha
Takre OOBEKTHI, MMEET IIpaBO Ha BO3HArpaxKIeHwe. Pa3mep BO3HArpaXOeHHS M IIOPSIIOK €TI0  BBIILIATEHI
OIPEACIISIIOTCS. TOTOBOPOM MEXOY paOOTHMKOM (aBTOpOM) M paboTomaTesieM. B cilyyae HEOOCTUXKEHMST MEXIY
CTOPOHAMM COTJIAIICHUS 00 YCIOBUSIX TOTOBOpa B TCUECHME TPEX MECSIIEB ITOC/Ie TOTO, KaK OHA U3 CTOPOH CleIacT
JIPYTOil CTOPOHE TpeIoKEeHUE B MMCbMEHHOI (popMe 00 3TUX YCIOBUSX, CIIOP O BO3HATrPaXkI€HWM MOXET ObITh
paspeleH B CyIeOHOM TTOpSIIKE.

IMpasutensctBo Poccuiickoit Menepaliny BIipaBe YCTaHABIMBATH MUHMMAJIbHbIE CTABKH BO3HATPaXXICHUS 3a
CITyKeOHBIC M300peTeHUSI, CIYKeOHbIC MOJIe3HBIC MOIEIN 1 ITPOMBIIIUICHHBIE 00pa3IIHL.

7. Tlpapa my0JMYHO-NIPABOBLIX 00Pa30BaHHMIi HA 00HEKTHI «IPOMBIILIEHHO COOCTBEHHOCTH»

Poccuiickas @enepanus u Apyrue myoJMIHO-TIPABOBbIE 00pPa30BaHusA 00J1aaI0T UCKITIOUNTEIHHBIM TPAaBOM Ha
OOBEKTBI «ITPOMBIILJIEHHON COOCTBEHHOCTHU», €CIM TaKoe MPaBO IMEPEeXOIUT K HUM B YCTAaHOBJIEHHOM 3aKOHOM
TopsiiKe, HAMpUMeEp B cuiy HacienoBaHus. Hapsiny ¢ atum Poccuiickoit @enepalinm Kak cyBepeHy MPUHAIIEKNT
pPSII BaXHBIX TPABOMOYMI B OOJIACTM TBOPUYECKOW AESITETbHOCTH, KOTOPBIX HE WMEIOT IpYyrue CyOBEeKThI
MaTeHTHOTO TpaBa. B 4acTHOCTH, OHO YCTaHABIMBAET caMy OXpaHy OOBEKTOB MPOMBIIIIEHHON COOCTBEHHOCTH,
MOPSIIOK WX WCIIOJNIb30BaHUSI, IaTEHTOBAaHWSI M pealu3allid B 3apyOexXHBIX CTpaHax, IIpaBa aBTOPOB,
rnareHroobnamaTesieid 1 crnocoObl ux 3amuTbl. CBou mipaBomouusi Poccuiickass Denepanusi OCyIIECTBISIET
pa3IMYHBIMU CPEJCTBAMU, B TOM YUCIIE ITyTeM U3IAHUS aKTOB MATEHTHOTO 3aKOHOIATEIbCTRA.

Bmecte ¢ tem 3akoHoMm oT 7 deBpans 2003 r. Ne 22-®3 I[lareHTHBIN 3aKOH AOIMOJHEH cTaTtbeir 9.1,
MOCBSILIICHHOM TIpaBy Ha IMOJIyYeHMe MaTeHTa Ha U300peTeHNE, TIOJIE3HYI0 MOJIENIb WIIM MIPOMBIIIUIEHHBIN 00pasell,
CO3/IaHHbIE TIPY BBITTOJHEHUU PaOOT MO roCyJapCTBEHHOMY KOHTPAKTY, T.€. 32 CUET roCcylIapCTBEHHBIX cpeaAcTB. B
COOTBETCTBUM C NAHHOW CTaThell MpaBO Ha TOJyYeHWE TaTeHTa Ha M300peTeHWE W TOMY ITOJOOHBIN OOBEKT,
CO3MaHHBIN TIPY BHITIOJIHEHUU PabOT MO TOCYIapCTBEHHOMY KOHTPakTy st PD wim rocymapcTBEHHBIX HYXI €€
cyObeKTa, TPUHAJIEKUT UCTIONHUTENO (TTOAPSIYINKY), €C TOCYAapCTBEHHBIM KOHTPAKTOM HE YCTaHOBJIEHO,



YTO 3TO IpaBo NpuHAMICKUT PD mmm cydobekTy PD, oT UMeHM KOTOPHIX BEICTYITAE€T TOCYIAPCTBEHHBIN 3aKa34mK.

B cirydae, ecii B COOTBETCTBUH € TOCYIAPCTBEHHBIM KOHTPAKTOM IIPaBO Ha MOJyYCHHE ITaTeHTa IPUHAIICKUT
P® wm ee cyObeKTy, rocymapCTBEHHBIN 3aKa34MK MOXET MOIATh 3asIBKY Ha BBIOAUY ITaTEHTAa B TEUCHUE IIECTU
MecCsIIeB ¢ MOMEHTa €ro yBeIOMJICHHS B IMCBbMEHHOW ¢opMe HCIIOJHUTENIEeM (IMOAPSIYIMKOM) O ITOIy4eHUM
pe3yjbTara, CIIOCOOHOTO K IPaBOBOI OXpaHe B KaueCTBE M300pETEHMS, TTOJIE3HON MOJAEIN WIM IIPOMBIIIJIEHHOTO
obpasia. B cinydae, eciu B TedeHME yKa3aHHOTO CPOKA TOCYIapCTBEHHbIN 3aKa3uMK HE MOAACT 3asIBKY, MMPaBO Ha
MoJIyueHME NaTeHTa UMEET UCTIOJHUTENb (MOAPSAYMK).

B cnyuae, ecnu mateHT Ha U300peTeHUE, MOJIE3HYIO MOJEIb WIK MPOMBIIIJIEHHBINA 00pa3ell, CO3JaHHbIE MTPU
BBIMOJTHEHUX PAOOT MO TOCYyAapCTBEHHOMY KOHTPAKTY IJis (heaepalbHbIX TOCYIApCTBEHHbBIX HYXKA WJIM HYXI
cyorekTa P®, B coorBerctBUM ¢ 1. 1 cT.9.1 momyuyeH He Poccuii-ckoit @emepamueil MM ee CyOBEKTOM,
MaTeHToo00Ia1aTe/Ib 0 TPEOOBAHUIO TOCYIAPCTBEHHOTO 3aKa3uMKa 00s13aH MPEeAoCTaBISITh YKa3aHHOMY UM JIMILY
(JIM11aM) HEMCKJIIOYHMTEIbHYI0 0€3BO3ME3IHYIO JIMIEH3NI0 HAa MCIIOJIb30BaHME 3allaTeHTOBAHHOIO OOBEKTa B LIEJISAX
BBITIOJIHEHUST PA0OT WJIM OCYIIECTBICHMS MOCTABOK MPOAYKIIMU IS delepaibHbIX TOCYIapCTBEHHBIX HYXI WIN
HyX1 cyobekTa PO,

ABTOpYy, He SIBJSIONIEMYCSl MaTeHTooO aaaTeieM, BBIMLJIaUYMBaeTCsl BO3HArpaXKAeHWEe JUIOM, MOJYYMBIIUM
ITAaTeHT B COOTBETCTBMU C 11. 1 ¢T. 9.1. [1pm BBIIUIaTe BO3HATPAXIACHMS IIPUMEHSIIOTCS] COOTBETCTBEHHO ITOJIOKCHUS
1. 2 cT. 8 [lareHTHOrO 3aKOHa.

[Tpu nipenocTaBiIeHNM HEUCKIIOUUTEIPHON OE3BO3ME3THOMN JTUIICH3UM B TIOPSIAKE, MPEIYCMOTPEHHOM II. 2 CT.
9.1, Bo3HarpaxkiaeHue aBTOpPY BBIIJIAYMBAETCS TOCYIApCTBEHHBIM 3aKa3uMKOM, IO TpeOOBaHUIO KOTOPOro
MpenocTaBieHa Takas JULeH3us. Bo3dHarpaxkieHue BhIMJIauYMBaeTCs U3 CPEACTB, BhIASASIEMbBIX TOCYIAPCTBEHHOMY
3aKa34uKYy ISl BBIOJIHEHUSI padOT MO rocyIapCTBEHHOMY KOHTPAKTY.

§ 2. Odopmienue npas Ha H300peTEHHE,
NOJIe3HYI0 MOJIeJTb ¥ IPOMBIIILIEHHBIH 00pa3en
(«1paBo HA MATEHT»)

1. TIlaTeHT H CpPOK ero aeiicTBUSA

[IpaBa Ha wu300peTeHUE, TMOJE3HYIO MOMAEIb W TPOMBIIIJICHHBI 00pa3el] OXpPaHSIOTCS 3aKOHOM U
MOATBEPXKIAIOTCS MATEHTOM Ha M300peTeHWe, TMPOMBILIIEHHBIA oOpasell WM TMOJE3HYI0 MOAeNb (maiee —
rmareHT). [1aTeHT ymocToBepsieT MPUOPUTET, aBTOPCTBO M300pPETEHUSI, TMOJIE3HOM MOMAETU WIM TPOMBIILIEHHOTO
o0Opa3siia ¥ MCKJII0YATEbHOE MpaBo Ha HUX. [Ipukazom PocnatenTa ot 2 okTs16pst 2003 1. No 125 yTBepXXAeHHI U C
1 ssuBapst 2004 1. BBeZIeHBI B ICMCTBUE COOTBETCTBYIOIIME (DOPMBI MATEHTOB HA M300peTeHUeE, TIOJIE3HYIO MOJIEIb 1
MMPOMBIIJIEHHBIN 00pa3el] U (hOPMbI IPUIIOKEHUI K HUM.

B otnuume ot enuHBIX 17151 BceX 00BEKTOB (DYHKIIMIT MATEHTA CPOK €T0 ACWCTBUS pa3NinvyaeTcsl B 3aBUCUMOCTHU
OT Buja ero o0bekTa. Tak, maTeHT Ha U300peTeHHe AeicTBYeT 10 McTeueHUs 20 JeT ¢ JaThl MOAAaYu 3asiBKU B
PocnateHT.

Cpok JmeiicTBUSI IMaTeHTa Ha M300peTeHHe, OTHOCAIIeecs K JIEKapCTBEHHOMY CPENCTBY, IMECTULIUIY WA
arpOXMMUKATy, [UISI TIPUMEHEHUS KOTOPhIX TpeOyeTcsl TOoNydeHWe B YCTAHOBJIEHHOM 3aKOHOM TIOPSIIKE
paspeliieHus, npojieBaercsd PocrateHTOM Mo XoJaTailcTBy MaTeHTOOOaAaTeNsl Ha CPOK, UCUUCISIEMBIN C ATh
MO/Iauy 3asBKU HAa U300pETeHUE IO AAThI MOJIYyYEHUS MIEPBOTO TAKOTO pa3pellieHus] Ha MPUMEHEeHNE, 32 BBIYETOM
st JieT. [Ipu 3ToM cpoK, Ha KOTOPBIiA TTpojieBaeTCs ACCTBUE MAaTEHTa, HE MOXET MPEBBIIIATH MSITH JIET.

IIaTeHT Ha moOJIe3HYI0 MojeJb AeCTBYeT OO MCTEUEHUS TSITA JIET C JaThl TOJa4M 3asiBKM B OpraH IO
MHTEJUIEKTYaIbHOU coOcTBeHHOCTU. CpOK JeiCTBUS TaTeHTa Ha TIOJIe3HYI0 MOJIEIb MOXET OBITh IPOJICH TIO0
XO/IaTaliCTBY MAaTEHTOOOIanaTeNsI, HO He OoJiee YeM Ha TpU Tofa.

IlaTtenT Ha MpoMbINIUTIEHHBIA 00pa3eln neiicTByeT 10 mctedeHus 10 jieT ¢ AaThl MOJA4YM 3asiBKM B OpraH IO
WHTEJUIEKTYaIbHOW COOCTBEHHOCTHU. DTOT CPOK TaKKE MOXKET OBITh MPOJICH, HO HEe 00Jiee YeM Ha TISITh JIET.

O0beM mNpaBoBOii OXpaHbl, MPEJOCTaBISIeMON TIATEHTOM Ha M300peTeHWe WM TIOJe3HYI0 MOjedb,
onpenenseTcs ux opmynoi. 11 TonkoBaHKS (DOPMYIIBI MOTYT MCITOTb30BaThCST OMTMCAHUE U YEPTEKU.

O0beM mnpaBoBOii OXpaHbl, MPEIOCTABISIEMON TIATEHTOM Ha IPOMBIIIJICHHBI 00pa3ell, OIpeaesseTcs
COBOKYITHOCTBIO €r0 CYIIEeCTBEHHBIX PU3HAKOB, HAIIISIIINX OTPaKeHNE Ha M300PaKEHUSIX U3AEINS U IIPUBEIEHHBIX
B TIEPEYHE CYIIECTBEHHBIX MPU3HAKOB MIPOMBIIIUIEHHOTO 00pa3iia.

2. Odopmienne naTeHTa



[MomryyeHne TaTeHTa Ha M300peTEHUE, TOJIE3HYI0 MOJEIb WM IIPOMBIIUICHHBIM OOpa3ell OCYIICCTBIISIETCS
IyTeM II0AAaYM COOTBETCTBYIOIIEH 3asBKM B PocmaTeHT jmitoM, oOJamarolIdM IIpaBOM Ha TOJyYCHME ITaTeHTa
(manmee — 3asIBUTEIIb).

Benenue nen ¢ JaHHBIM OpPraHOM MOXET OCYILIECTBISITbCSL 3asiBUTENIEM, IIaT€HTOOOJagaTeseM, WHBIM
3aMHTEPECOBAHHBIM JIUIIOM CaMOCTOSITEIbHO JIMOO uYepe3 MATEHTHOr0 MOBEPEHHOro, 3aperMCTPUPOBAHHOIO B
PocmareHre, niv MHOTO TIpeICTaBUTENS.

Duznueckue Jnia, TOCTOSHHO TPOXUBaoIKe 3a npeaenamu Poccutickoit @enepaiivn, Wi THOCTPAHHbBIE
I0pUANYECKUe JTUIIA MO0 X TTaTeHTHbBIE TTOBEPEHHBIE BEMYT Mieia ¢ PociaTeHTOM 4epe3 MaTeHTHBIX ITOBEPEHHbIX,
3apeTUCTPUPOBAHHBIX B TAaHHOM opraHe. B KadecTBe IMaTeHTHOIO ITOBEPEHHOI'O MOXET OBITh 3apeTMCTPUPOBAH
rpaxaanuH Poccuiickoit Degepaliny, MOCTOSTHHO MPOXMBAIOIIMI Ha ee Tepputopuu. Jpyrue TpeGoBaHMS K
MMaTeHTHOMY MOBEPEHHOMY, TOPSIOK €ro aTTecTalldd M PerucTpalyM, a TakKe MPaBOMOYMSI Ha BeleHUE Oell,
CBSI3aHHBIX C ITPABOBOI OXpPaHOIl N300pETEHMA, MOJIE3HBIX MOZEJIC U TPOMBIIIUIEHHBIX 00Pa31I0B, OMPEACISIIOTCS
[MpaButenscTBOM Poccuiickoit @enepanuu.

B cnygasx, mpemycMOTpeHHBIX MeXIyHapoaHbIM aAoroBopoM Poccuiickoit @enepanu, Gpusnveckue Julia,
IIOCTOSSHHO IIPOXUBAIOIINE 3a mpemeidaMu Poccuiickoit Penepaninyl, WM WHOCTPAHHBIC IOPUIWYECKHE JIUIA
MOTYT OCYIIECTBIATh CAaMOCTOSITEJIbHO IIOJayy 3asBOK, YIUIAaTy IIAaTCHTHBIX MOIUIMH W HWHBIC IEHCTBUS B
COOTBETCTBUU C 3TUM AOTOBOpoM. B ciyyae, ecnmu B cooTBeTCTBMU € T1. 2 cT. 15 TlareHTHOrO 3aKOHA 3asIBUTEJIb,
nmateHToo0anaTe b, UHOE 3aMHTEPECOBAaHHOE JIMIIO BeAyT neia ¢ PocmaTeHTOM caMOCTOATENbHO WM uyepe3
TIpEICTaBUTENSI, WHOTO, YeM TIaTeHTHBIN IMOBEPEHHBIN, 3aperucTpUpOBaHHBIM B PocmaTeHTe, maHHBIM OpraH
MOXeT TpeboBaTh yKazaHMs aapeca Ha Tepputopuu Poccuiickoit denepaiiviv 1uisi mepernmucKi.

[MomHOMOUMST TTATEHTHOTO TIOBEPEHHOTO M WHOTO TIPSACTABUTEIS YIOCTOBEPSIIOTCS IOBEPEHHOCTBIO,
BBIIAHHOH 3asiBUTEJIEM, ITaTEHTOO0IagaTeJIeM WX MHBIM 3aMHTEPECOBAHHBIM JIUILIOM.

3. 3asBka Ha BbIIAYy NATEHTa HA H300peTeHnEe

3asBKa HAa 1300peTeHne JOJIKHA COIePKaTh:
e 3agBJICHUE O BbIJaye MaTeHTa C yKa3aHWeM aBTopa (aBTOPOB) U300peTeHUS U Julia (JIUIL), HA UMSI KOTOPOTO (KOTOPBIX)
HCHIPpAIIMNBACTCA IMATCHT, A TAKXKE UX MECTOXUTECIbCTBA NI MECTOHAXOKICHUSI

® OIlMCaHue H306peTeHI/I9[, pacKphbiBaromuiee €ro ¢ HOJTHOTOI7I, JIOCTAaTOYHOM JIJISI OCYIICCTBJICHUA,

o (hopMyiTy U300pETEHHUSI, BEIPAKAIOIIYIO €TI0 CYIITHOCTh U TTOJTHOCTHI0 OCHOBAHHYIO Ha ONMCAHUM;

® YCPTCXKU U MHBIC MaTC€purajibl, €CJIM OHU HCO6XOZ[I/IMH JJId MIOHUMaHWA CYIIIHOCTU V[306p€TeHI/IH;

e pedepar.

3agBKa J0JKHA OTHOCUTBCS K OJHOMY M300PETEHUIO WJIM TpYIIe M300peTeHUl, CBSI3aHHBIX MEXIy COOOI
HaCTOJIbKO, YTO OHU 00pa3yloT eAWHbIN U300peTaTe/IbCKuii 3aMbicen (TpedoBaHMe eIUHCTBA U300PETEHNST).

K 3agBke Ha M300peTeHME MpUIaraeTcs HOKYMEHT, ITOATBEPXKIOAIOIMIMI YIIaTy ITATEHTHOM ITOIUIMHBI B
YCTaHOBJICHHOM pa3Mepe, WIM TOKYMEHT, ITOATBEPXKIAIOIMIMI OCHOBAHUS IJII OCBOOOXKIEHUS OT YIUIATHI
MMAaTEHTHOM MOLIIVHBL, TM00 YMEHBIIEHHUS pa3Mepa, TM00 OTCPOUKH €€ YILIaThl'.

Jaroii momaym 3asiBKM Ha H300peTeHHe CUMTAETCS JaTa IIOCTYIUIGHMSI B OpraH II0 MHTEJUICKTyalbHOI
COOCTBEHHOCTHM 3asiBKM, COepKalllel 3asiBJeHUe O Bblgauye MaTeHTa, ONMcaHue U YepTexXu, ecJIM B ONIMCAaHUU Ha
HUX HWMeEeTCs CChbUIKa, WM JAaTa MOCTYIUIEHUsS TIOCJIeIHEro JOKyMEeHTa, eCld YyKa3aHHble JOKYMEHThI
MIpeACTaBICHBI He OMHOBPEMEHHO.

TpeboBaHuUs K JOKyMEHTaM 3asiBKM Ha U300peTeHue ycraHaBauBaloTcss Pocnarentom. [lpaBuna cocraBieHus,
IOoJaYy ¥ PacCCMOTPEHMS 3asiBKM Ha BblOady IIaTeHTa Ha M300peTeHMe yTBepxKaeHbl I1pukazoMm PocmareHrta ot 6
nioHsa 2003 1. No 82, mM3MeHeHBl M JOIOJHEHBLI (B YacTU 3asiBOK Ha CeKpeTHble M300peTeHus) Ilpukazom
PocnatenTa ot 11 meka6ps 2003 r. Ne 1612,

JIOKyMeHTBI 3asiBKM, COCTaBJIEHHBIE HAa PYCCKOM $3blKe, MPEICTABISIOTCS B TpeX 3K3eMIlUIspax. Te xe
JMIOKYMEHTBI, €CJII OHU COCTaBJICHBI Ha IPYTOM SI3BIKE, MPEICTABIISIIOTCS B OTHOM 3K3eMIUISIPE, a IIepeBOd MX Ha
PYCCKMUIA SI3BIK — B TPEX 9K3EMILISIpaXx.

Hogsemoii sBnsioTcsa npaBuiia 006 UCIOIb30BaHUM IIpH ITogade 3asaBKu (akca (1. 2.7 [Ipasui). OpuruHaibl
JIOKYMEHTOB 3asiBKU, MepeJaHHbIX MO (hakcy, JOJKHBI OBbITh MPEACTABICHbI B TEYCHUE OIHOIO Mecsla C AaThl
MOCTYIUIEHUSI MX MO (akcy BMeCTe C COINPOBOAUTENbHBIM IUCHBMOM, WIAESHTU(MULUUPYIOIIUM IJOKYMEHTHI,
MOCTyNuBIIMeE paHee 1o ¢axcy. [Tpu cobaoaeHu 3TOro yeaoBUs AaTOH MOCTYIIEHUS! JOKYMEHTa CYUTAETCs JaTa
MOCTyIUIeHUs1 ero mo (akcy. Eciu opurvHan JOKyMeHTa IOCTYMWJI MO MCTEYEHUM YKa3aHHOTO CpoKa WiIu
MOKYMEHT, IIOCTYNUMBIIMI TI0 (hakCcy, HE HACHTUYEH IIPEACTABICHHOMY OPMIMHATY, JIOKYMEHT CUMTACTCS
IOCTYIIMBIIMM Ha JaTy IIOCTYIUICHHS OpWIWHAJA, a CoAepXaHWe ITOCTYIMBIIErOo Mo (akCcy MTOKyMEHTa B



JTaJbHeiIeM BO BHUMaHNe He TIpUHUMaeTcs. 1o TIpeAacTaBiIecHNsT OpUTHHANIA JOKYMEHT 3asBKU, TIepeIaHHbIN 110
dakcy, cumTtaeTcs HemocTynmUBIINM. Eciy Kakoif-Tmbo MTOKYMEHT 3asiBKM, IOCTYNUBINEH IO (haKCy, MM €ro
YacTh HEYMUTAEMBI, JOKYMEHT CUMTAETCS MOCTYIHMBIIMM Ha JATy IIOCTYIUICHUS OpUTWHAaNa. JJOKyMEHT MOXET
CUNTATHCS MOCTYIUBIIMM Ha AaTy MOJydeHUs (pakca IIpU U3BSITUU 3asIBUTEIIEM COIEPXKAHUS HEUNTAaeMOM YacTH.

3asBiaeHUEe O BblAauye IIaT€HTa IIPEACTaBISETCS Ha TUIlorpacdckoM OJlaHKE WM B BMIAE KOMIIbIOTEPHOI
pacneyaTku 1o odpasiry, mpuBeAeHHOMY B MpuioxeHuu K I1paBuiam.

[IpaBuia Takke yCTaHABIMBAIOT TPEOOBAaHMST K MHBIM JOKYMEHTAM, BXOISIIIMM B cOCTaB 3asgBKM. Harmpumep,
B cooTBeTcTBMU C II. 3.2.2 [lpaBui omMcanMe HAUYMHACTCS C HA3BAaHUS N300PETCHUS U COACPXKUT CIICHYIOIINE
pasnensbr:

e 00JIaCTh TEXHUKM, K KOTOPOiI1 OTHOCUTCS U300peTEeHUE;

® YPOBCHb TCXHUKMU,
pacKpbITHE U300PETEHMSI;

KpaTKoe ONMMCaHMe YepTexXeil (eCIM OHU CoJepKaTCs B 3asIBKE);
® OCYHIECTBJICHUE I/1306p€T€HI/IH;
® JICPCUYCHDb HOCHGHOB&TGHLHOCTCﬁ (CCJ’[I/I 110CJIEA0BATCIbHOCTU HYKJICOTUAOB U (I/I)'[I/I) AMUWHOKMUCJIOT UCITIOJIb30BaHbI OJIS
XapakTepUCTUKU U300peTeH U ).

He momyckaercs 3aMeHa pasienina OIMMCAaHMSI OTCHUIKOM K MCTOYHUKY, B KOTOPOM COAEPXKATCs HEOOXOMMMBIE
CBeleHUS (JTUTEepaTypHOMY WCTOYHMKY, OIMMCAHWIO B paHee ITOMaHHOWM 3asBKE, OMMCAHUIO K OXPaHHOMY
JIOKYMEHTY U T.I1.).

Ha3Banme wu300peTeHUs] NOKHO OBITh KpaTKMM M TOYHbIM. HasBaHue wu300peTeHMs], KaK MpaBUio,
XapakTepu3yeT ero Ha3HayeHWe U u3JaraeTcs B EIMHCTBEHHOM uuciae. B Ha3BaHUM M300peTeHUs] He
PEKOMEHIyeTCS MCIIOJb30BaTh JIMUHbIE MMeHA, (haMUJIbsIpHbIE HAUMEHOBaHUS, aO0peBUATYphl, TOBapHEIC 3HAKHU
1 3HAKM OOCIYXXMBaHUS, peKJIaMHBIe, (PMpMEeHHBIC U MUHBIC CIielIMaIbHbIe HAMMEHOBAHNSI, HAUMEHOBAHUS MECT
MMPOUCXOXICHNSI TOBApOB, CJIOBA «W T.I.» M aHAJIOTWYHBIC, KOTOpPhIE HE CIYyXKAT LeIIM HACHTU(UKAIIN
n3obpereHus (1. 3.2.3 [IpaBm).

CyuHocTb H300peTeHHs1 KaK TEXHMYECKOI'O PEIICHMUs BHIPAKAETCS B COBOKYNMHOCTH CYIIECTBEHHBIX MPU3HAKOB,
JIOCTATOYHOM IJIsT JOCTUXKEHUS 00eCIeuMBaeMOro N300peTeHEM TeXHHYECKOro pe3yabrara. [Ipu3Haky oTHOCATCS
K CYIIECTBEHHBIM, €CJIM OHW BJIMSIIOT Ha BO3MOXHOCTH ITOJIYIeHUS] TEXHUYECKOTO pe3yibTaTa, T.e. HaXOmITCSI B
MMPUYMHHO-CJICACTBEHHON CBSA3M C YKa3aHHBIM PE3YJIbTaTOM.

TexHuyecKmii pe3yabTaT MOXET BBIPAXAThCsS, B YAaCTHOCTH, B CHIDKCHUM (ITOBBIIICHUM) Ko3(pduimmeHTa
TPEHUSI; B IPENOTBPAIICHUN 3aKJIMHWBAHUS, CHIDKCHUM BHOpaLU; B YIYYIICHUH KPOBOCHAOXKCHMSI OpraHa;
JIOKaJIU3aluu NEeUCTBUS JIGKAPCTBEHHOIO IIpernapara, CHIKEHUM €ro TOKCUYHOCTU;, B YCTpaHEHUHU AehEeKTOB
CTPYKTYDPBI JIUThS; B YAYYIICHUM KOHTaKTa pabOyero opraHa CO Cpeloil; B YMEHbBIICHMU MCKaXKEHUS (POPMBI
CUTHAJIa; B CHIXEHUM IIPOCAYMBAHUS KWUIKOCTU; B YIAYYIIEHUM CMAYMBAaeMOCTM; B IIPENOTBpAILlCHUU
pactpeckuBaHus (11. 3.2.4.3 I1paBun).

B IlpaBunax TIpWBeIEeHBI YCIOBHS, IIPU KOTOPBIX ITOJIYJYaeMBI pe3ylabTaT HE CUATAETCS WMEIOIINM
TEXHUYECKUI XapakTep. DTo OyAeT UMETh MECTO B TOM CJIydae, €CJIM pe3yiIbTarT:

® JIOCTUTraCTCs JUIIb 6)'[31"0,[[3.1)9{ CO6J'HOZ[€HI/I}O OIIPCACICHHOIO Iopsdika A€ATCIbHOCTHM Ha OCHOBE JOTOBOPCHHOCTH

MEXAy €€ ydyaCTHUKaAMU UJIM YCTAHOBJICHHLIX ITPABUJI;

® 3aKJII0YacTCAd B 3aHUMATCJIbHOCTU U 3PCIUIITHOCTU.

®opmyina n300peTeHUs onpeaesseT 00beM IPaBOBOM OXpaHbI, IpeaocTaBisieMoii mareHToM (1. 3.3 IIpaBuir).
®opmyJia H300peTeHns T0JKHA OBbITH ITOJIHOCTBIO OCHOBAaHA Ha ONMCAHUM, T.€. XapaKTepu3yeMoe €10 U300peTeHMe
JIOJDKHO OBITH PAcKpBITO B ONMUCAHWH, a OIpeaesiIeMBIl (pOpMyIoil M300peTeHUST O0BbEM IIPaBOBOM OXpaHBI
IIOJKEeH OBITh MOATBepKIeH onrcanneM. ®opMyiia 300peTeHUs TOKHA BRIpaXaTh CYITHOCTh M300pETeHUS, T.C.
comepXaTh COBOKYITHOCTh €rO CYIIECTBEHHBIX IIPM3HAKOB, MOCTATOYHYIO UISI IOOCTVIKCHMSI YKa3aHHOTO
3asIBUTEJIEM TEXHUYECKOro pesy/ibTara. MDopmysia MOXET ObITh OTHO3BEHHOW M MHOIO3BEHHOM M BKIIIOYATh
COOTBETCTBEHHO OJVMH WJIM HECKOJIBKO ITYHKTOB.

Marepuaiibl, MNOSICHSIOIIME CYIIHOCTb M300peTeHHUsl, MOTYT ObITh OdOpMJIeHb B BHUAE TIpadUUeCKUX
n300paxkeHuit (yepTexeil, cxeM, PUCYHKOB, rpauKoB, 3IIOP, OCLHUIIOrpaMM M T.1.), doTorpaduit u TadIMLL
(11. 3.4 IpaBun). PucyHKHM TIpeIcTaBIISIIOTCS B TOM CIydae, KOTAa HEBO3MOXKHO IMPOWIITIOCTPHUPOBATh N300peTeHIE
yepTeXamMy win cxemMaMmu. Potorpaduu IpeacTaBsSIOTCS KaK JOIONMHEHNE K TpadUuecKUM M300pakeHUsM. B
HUCKITIOUMTENIBHBIX CITydasx, HalpuMep Ui WIIIOCTPAIlMUA STaroB BBHIITOJIHEHUS XUPYPTAYECKON OIlepalnu,
dotorpacdurt MOryT OBITh IMpENCTaBAEHBl KaK OCHOBHOI BUI MOSICHSIONUIUX MaTepuayioB. Ueprexku, cxeMbl H
PUCYHKHM TIPEICTaBIISIIOTCS Ha OTAEIBLHOM JIMCTE, B IPAaBOM BEPXHEM YIIYy KOTOPOIO PEKOMEHIYETCSl IMPUBOIUTH
Ha3BaHME U300PETEeHUS.

Pedepar cayxut nia neneit uHbopMauu o6 U300peTeHUU U MIPEACTaBISIET COO0I COKpallleHHOE U3JI0XKEHUe
cozepsKaHUs ONMMCaHUS N300peTeHNs, BKITIoUalollee Ha3BaHNe N300peTeHNs, XapaKTEPUCTUKY O0JIACTH TEXHUKMU,



K KOTOpPOW OTHOCUTCS u300peTeHue, U (Uar) o0JacTU NpPUMEHEHMs, €CJIU BTO He $SICHO W3 Ha3BaHUM,
XapaKTEePUCTHUKY CYIITHOCTH N300pETECHMS ¢ YKa3aHUEeM JOCTUTAaeMOTO TeXHUUECKOro pe3yiabTaTa (1. 3.5 I[Ipasun).

3asgBKa He IO/DKHA COAEpPXKATh BBIPAXKCHWI, UepTeXell, pHCYHKOB, (ororpacdwii W WHBIX MaTePHUAJIOB,
MMPOTHBOPEYAIINX MOPAJIX U OOIIECTBEHHOMY IOPSIIKY; MPeHEOPEXKUTEIbHBIX BHICKA3bIBAHUI 10 OTHOIIIEHHUIO K
MPOAYKIMU WIM TEXHOJIOTMYECKUM ITpolieccaM, a TakXke 3asBKaM WM OXPaHHBIM JOKYMEHTaM APYTUX JIMII;
BBICKa3bIBAHUI WJIM CBEACHUI, SIBHO HE OTHOCSILMXCS K M300PETEHUIO OO HE SIBJISIOIIMXCSI HEOOXOAUMbBIMU
JIJIsSI TIPU3HAHUST TOKYMEHTOB 3asiBKM COOTBETCTBYIOIIMMU TpeboBaHusM IlpaBui. IIpu 3ToM mpocroe ykazaHue
HEIOCTATKOB M3BECTHBIX WM300pPETCHMII, IIPWBEACHHBIX B pasleie «YPOBeHb TEXHUKW», HE CUYUTACTCS
HEJIOMYCTUMbBIM 3JIEMEHTOM.

Bce mokyMeHTBH OGOpPMIISIIOTCS TakKMM O0Opa3oM, 4YTOOBI OBIJIO BO3MOXHO WX HEIOCPEICTBEHHOE
penpoAyLUpOBaHNEe B HEOrpaHWMUEHHOM KoJimuecTBe Komuii (1. 6.1 ITpasun).

4. DKcnepru3a 3asBKH HA H300peTeHNEe

Ilo 3asiBKe Ha u300peTeHHEe NPOBOAUTCS ¢hopMabHAS BKCHNEPTH3a, B TIpollecCe KOTOPOH MPOBEPSIOTCS
HaJIM4ye JOKYMEHTOB, IIPeIyCMOTPEHHBIX 3aKOHOM, 1 COOJTIONCHNE YCTAaHOBJICHHEIX TpeOOBaHMI K HUM. B ciydae
MIPEACTABICHUST 3asIBUTEJIEM MOITOJIHUTEIBHBIX MaTepHaliOB MPOBEpPSIETCS, HE M3MEHSIOT JU OHU CYIIHOCTH
3asIBJICHHOTO M300peTeHns. MaTepHabl B YaCTH, M3MEHSIIONIEH CYIITHOCTh M300pEeTeHUs, TP PACCMOTPEHHUH BO
BHUMaHME He IPUHUMAIOTCS M MOTYT OBITh O(OPMJICHBI 3asIBUTEIEM B KAUECTBE CAMOCTOSTEIbHOI 3asiBKM, O UeM
3asIBUTEb YBEAOMIISIETCSI.

O noJIOXXUTETLHOM pe3yJibTaTe (hOpMajbHOM SKCIEPTU3BI U JaTe MoJayu 3assBKM Ha M300peTeHUue 3asBUTEb
YBEIOMJISIETCS] HE3aMeIJIUTEIbHO TOCJIe 3aBepIleHUs] (DOpMaTbHON SKCIIEPTU3HI.

ITo 3asBKe, o(popMIIEHHOM ¢ HapylIeHHeM TpeOOBaHUI K ee JOKYMEHTaM, 3asIBUTEIIIO HAIIPABIISIETCS 3aIIpocC C
MpeUIOKEHNEM B TeUCHHE IBYX MECSIIEB C JAThl €r0 MOJydeHUS IIPEACTaBUTh UCIIPABICHHBIC WIM HEIOCTAIOIINE
JIOKYMEHTHI.

PocnaTteHT 1o ucreueHumn 18 mecsieB ¢ JaThl MOAAYM 3asiBKM Ha M300peTeHME, MpoLIealieil (hopMalbHYIO
BKCIIEPTU3Y C MOJOXUTEIbHBIM PE3YJIbTaTOM, MYOJUKYET B CBOeM O(HMIHAILHOM OloJIIeTeHe CBEJEHHA O 3asABKe Ha
H300peTeHue, 3a HUCKIIOYEHEM cllyJyaeB, eclu bi (o) HWCTeUYCHUS
12 MecsueB ¢ AaThl TTI0JaYX TaKOM 3assBKU OHa OblIa OTO3BaHA WM MpHU3HaAHA OTO3BAaHHOM MO0 Ha €€ OCHOBAHUU
COCTOSIIaCh PErucTpalus N300peTeHMsI.

JIro0oe muIIo TTocie MyoJuKaIiK CBeIeHUI O 3asiBKe BIIpaBe 03HAKOMUTHCS C €€ JOKYMEHTAMM, €CJIM 3asiBKa
He 0TO3BaHa M He MpU3HaHa OTO3BaHHOI Ha AaTy MyOJIMKalUKU cBeleHMii o Hell. B cayyae mybonukanuu cBeneHui
0 3asBKe Ha M300peTeHME, KOTopas Ha AaTy IyOJuKauuu Oblla OTO3BaHA WJIM MpPU3HAHA OTO3BAaHHOM, TaKue
CBEIEHUsI HE BKJIOYAIOTCS B YPOBEHb TEXHUKM B OTHOILIEHUHU IOCAEAYIOIIMUX 3asBOK TOIO e 3asiBUTENS,
nogaHHbeIX B PocrateHT 10 ucteyeHus 12 MecsueB ¢ gaThl MyOJMKAUMU CBENEHMIA O 3asiBKE Ha M300pETEHUE.
CocTaB TIyOJUKYEeMBIX CBEACHMI W TIOPSIOK O3HAKOMJICHMSI C JOOKYMEHTAMU 3asBKM yCTaHABIMBACTCS
PocnareHntom.

ITo xomaTaiicTBY 3assBUTEISI, TOMAHHOMY IO MCTEUEHMSI 12 MecsIIeB ¢ AaThl Mogavyu 3asiBKU, PocriaTeHT MOXeT
MMyOJIMKOBaTh CBEIEHUSI O 3asiBKe Ha M300peTeHMe M OO0 MUCTedeHus 18 mecsdlieB ¢ JaThl ee Iojadyu. ABTOP
U300peTeHUs MUMEEeT MPaBO TaKXKe OTKA3aThCsl ObITh YIIOMSIHYTHIM B KaueCTBE TAKOBOI'O B ITyOIMKYEMbIX CBEIEHUSX
0 3asIBKe.

ITo xomaTaiicTBy 3asIBUTEIISI MJIW TPETHUX JIUII, KOTOPOE MOXKET OBITh MOJaHO B PocmaTeHT B TeUeHME TPEX JIET C
JIaTHI TTOa4YX 3asIBKU Ha M300peTeHre, ¥ IIPY YCIOBUH 3aBepIIeHUs (hOPMATBHOMN SKCITEPTU3HI C TTOJIOKUTEITBHBIM
PE3YJIBTATOM IIPOBOMMTCS IKCHEPTH3a 3asABKM HAa H300peTeHre mo cymectBy. O ITOCTyNMBIIMX XOHaTailCTBax
TPETHUX JIMII 3asIBUTEINIb YBeIOMIIsIeTcsl PocrmaTeHTOM.

Cpok mojgayy xomaTaiicTBa MOXET OBITh IPOMJICH He 0ojiee YeM Ha JBa Mecslia Mo XOAaTaliCTBY 3asiBUTENIS,
MOJAHHOMY 10 MCTEYEHMSI TpexX JIeT C JaThl MOoJayu 3asBKU, MPU YCJIOBUU IPEACTABICHUS BMECTE C TaKUM
XOJaTaliCTBOM JOKYMEHTa, MOATBEpPXXAAIOLIEro YIiaTy MaTeHTHOW MOUUIMHBL. B ciaydae, eciu xomaTtaiicTBO o
MMPOBEICHNHN SKCIIEPTU3HI 3asIBKM Ha M300pETeHHE TI0 CYIIECTBY He OyIeT IOJaHO B YCTAaHOBIIEHHBIN CPOK, 3asiBKa
MIPU3HACTCSI OTO3BAHHOM.

DKCcIrepTr3a 3asiBKA Ha M300pETEHHE MO CYIIECTBY BKIIIOYAET B ccOs HHGOPMAIMOHHBINA MOMCK B OTHOIICHUH
3asIBJICHHOTO M300peTeHUSI IJII OIpEnejeHUs YPOBHS TEXHUKU M TIPOBEPKY COOTBETCTBUS 3asIBICHHOTO
U300peTeHUs YCIOBUSIM MATEHTOCITOCOOHOCTH.

ITo ucreyeHUu 1IeCTU MECSIIEB C JaThl Hayajaa 3KCIEePTU3bl 3asIBKM Ha M300pETEHUE T10 CYIIECTBY 3asBUTEIO
HaIpaBJIsIeTCsl OTYeT 00 MH(OPMALMOHHOM MOMCKE, €CJIV IO TAaKOM 3asBKe HE MCITPAIIMBACTCSI IIPUOPUTET Oosee
paHHMI, 4eM JaTa IToJadd 3asiBKM, W XOMATaliCTBO O IIPOBEICHMHU SKCIIEPTU3HI 3asBKM Ha M300peTeHue IT0



CYIIECTBY MOJAHO P TTo1a4ye 3asiBKU.

B mpormecce sKcmepTU3bl y 3asBUTEIST MOTYT OBITH 3aIIPOIICHBI JTOITOJIHUTEIBHBIC MaTePUAIbl (B TOM YHUCTIC
W3MeHeHHass (opMya M300peTeHMS), 6e3 KOTOPBIX IIPOBEACHME 3KCIEPTU3BI HEBO3MOXHO. DT MaTepHUaJIbI
JIOJDKHBI OBITh MpPEACTaBIeHBI 0€3 M3MEHEHMS CYIIHOCTM M300peTeHUs B TEYCHHME IBYX MeECSIIeB C JaThl
MOJIYYEHMSI 3asIBUTENIEM 3aIlpoca WK KOMUli MaTepraioB, MPOTHBOIOCTaBICHHBIX 3asBKE.

B caywae, ecium B mpoliecce 3KCHEPTU3bl YCTAHOBJIEHO, 4YTO 3asBJEHHOE W300peTeHUE, BbIPAXKEHHOE
opMy0ii, IpeUTOXKEHHOW 3asiBUTEIEM, COOTBETCTBYET YCIOBUSAM IMaTEHTOCITOCOOHOCTH, MPHHMMAETCS pelieHne
0 BbIIaye MATEHTA HA W300peTeHHe C 3TOoil (HOPMYNOil, B KOTOPOM YKa3bIBaeTCs Jara MpUOpPUTEeTa M300peTeHUSI.
Ecnmu B mipoliecce 3KCMEpTU3bl YCTAHOBJIEHO HECOOTBETCTBUE 3asIBIEHHOTO W300pETEHMS, BbIPaKEHHOTO
dbopmyIoil, MpemToXeHHOW 3asiBUTENIEM, YCIOBUSIM IMAaTEHTOCIIOCOOHOCTM, MPHUHAMAETCHA pelieHrne 00 OTKa3e B
Bbl/Iaye MaTeHTa.

o npuHATHS pPelIeHUs 3asIBUTEIII0 HAIPABIISICTCS YBeIOMIIEHHE O Pe3yJIbTATaX NPOBEPKH NATEHTOCHOCOOHOCTH
3asBJEHHOr0 W300peTeHHsA C IIPEIJIOKEHMEM IIPEICTaBUTh CBOM JIOBOABI IO IPMBEACHHBIM B HEM MOTHBAM.
JoBOIBI 3asIBUTENSI YIUTHIBAIOTCS TIPU TIPUHSTUY PEIIeHUs TI0 pe3yJibTaTaM 3KCIIEPTU3bl 3asBKU IO CYIIECTBY,
€CJI OHM TIPE/ICTABJIEHBI B TEUEHME IIECTU MECSIIIEB C AAThl HATIPaBJICHUST YBEIOMJICHMUS.

5. 3asBKa Ha BbIIaUy ATEHTA HA MOJIE3HYI0 MOJIE]Ib
WM NPOMBINLIEHHbII 00pa3ely

3asgBKa Ha MOJE3HYI Moaedab OMOpMIIICTCS B COOTBETCTBMU C pacCMOTpeHHBIMM BhIimie IIpaBmimamm
COCTaBJIEHUSI, MOaYd M PACCMOTPEHHUS 3asBKMA HA BblIady IATEHTAa Ha IMOJIE3HYI0 MOJIEJb, YTBEPXICHHBIMU
IIpukasom PocnareHra or 6 mioHg 2003 r. Ne 83!, OHa mo/KHA OTHOCHTBCS K OJHOM IOJIE3HOM MOIEIM WA
TpYyIIIe TIOJIC3HBIX MOJEJIC, CBSI3aHHBIX MEXIY COOOM HACTOJNIBKO, YTO OHM O0pa3yloT eIWHBIA TBOPYCCKUIA
3aMbIcen (TpeOoBaHNMEe eAMHCTBA MOJIE3HOM MOAeNH). 3asiBKa MODKHA COACPXKATh: 3asdBJeHHe O BHIIAaUe MaTCHTA C
yKa3aHUEM aBTopa (aBTOPOB) IOJIE3HOW MOIEIW W Jula (JUIl), Ha UMSI KOTOPOro (KOTOPHIX) MCIIPAIIMBAETCS
IATEHT, a TAKXe MX MECTOXMTEIbCTBA M MECTOHAXOXIEHMS, ONMUCAHME IT0JIE3HOM MOJE/IM, pacKphIBalollee ee C
IOJIHOTOM, TOCTAaTOYHOM MJIsI OCYLUECTBJICHUS; (hOpMYJy ITOJIE3HOM MOJAEIM, BbIPAXKAIOIIYl0 €€ CYIIHOCTb U
MTOJTHOCTBIO OCHOBAaHHYIO Ha OIMCAHWW; Y€PTEXM, SCIIM OHU HEOOXOIMMEI JUIST TIOHMMAHUsS CYIIIHOCTH TTOJIE3HOM
Mozesu; pedepar.

K 3asgBke Ha IO/MIe3HYI0 MOJIE/Ib TaKXKe IpWIaraeTcs JAOKYMEHT, ITOATBEPXKIAIOLIMM YILIATy ITaTeHTHOM
TONLINHEI, WX JOKYMEHT, MTOATBEPKIAIOIINIT OCHOBAHUS UISI OCBOOOXKIECHUS OT YIUIATH MATEeHTHOM ITOIIINHBI,
00 YMEHBIIICHUS ee pa3Mepa, JIM00 OTCPOUYKH €€ YIUIaThI.

JaToii mogauu 3asiBKM Ha IOJIE3HYIO MOJEIb CYMTAETCS AaTa IMOCTYIUIEHUsI B PociaTeHT 3asiBKM, colepKallieil
3asBJICHUE O BblJaye IaTeHTa, ONMCAaHWE W YePTeXU, €CIM B OINMCAHMM Ha HUX MMEETCS CChLIKa, WX Jara
MOCTYIUICHUS MOCJIEIHEro JOKYMEHTA, €CJIM YKa3aHHbIe JOKYMEHTHI IIPEACTaBIeHbI HE OMHOBPEMEHHO.

3asgBKa HAa NMPOMBIILIEHHBI 00pa3zen oGopMIsIeTCT B COOTBETCTBMHU ¢ [lpaBmiamMu cocTaBlieHUs, ITOAaYM U
paccMOTpeHMsI 3assBKM Ha Bblgady IIaTeHTa Ha IMIPOMBIIUICHHBIA oOpasel, yTBepxXaeHHbIMU [Iprkazom
Pocmatenra or 6 mona 2003 r. No 84!, 3agBka JOKHA OTHOCUTHECS K OJHOMY IPOMBIIUIEHHOMY 00pa3ily WIn
TPYIIITe TIPOMBIIIIEHHBIX 00pa3IIoB, CBA3aHHBIX MEXKIY CO00I HACTOIBKO, YTO OHM 00Pa3yIOT EAWHBIN TBOPUYCCKUIA
3aMbIcesT (TpeboBaHME €IMHCTBA MPOMBIIIJICHHOTO obpasia). 3asiBKa JOJIKHA COAEpKaTh. 3asBjeHHe O Bblmaye
IMaTeHTa C yKa3aHWEeM aBTOpa WJIM aBTOPOB IPOMBIIUICHHOIO OoOpasla M JIMIA WX JIAI, Ha WUMs KOTOPBIX
HCIIpaIIBaeTCs IMATeHT, a TAKXKe MX MECTOXUTEIbCTBA MJIM MECTOHAXOKICHMS; KOMILIEKT H300paKeHMid 3ICIIHS,
JAOIIMX IIOJTHOEC ACTalbHOE TIIPEACTAaBICHHE O BHEIIHEM BHIE W3OS/, YePTEK OOIero BHIA H3IEIHs,
SPrOHOMMYECKYIO CXeMY, KOH(MEKIIMOHHYIO KapTy, €CIM OHM HEOOXOIMMBI JJII PACKPBITUS CYIIHOCTU
MPOMBIIIIJIEHHOTO 00pa3iia; ONMCaHKe IPOMBIIIIEHHOTO 00pa3lia; nepeYyeHb ero CyIecTBEHHbIX PU3HAKOB.

K 3asBKe Ha NHpPOMBIIUICHHBI 00pa3el] MpUIaraeTcsl MOKYMEHT, IOATBEPKIAIOIIMI YILIATy ITaTeHTHOM
MOIUIMHBI B YCTAaHOBJICHHOM pa3Mepe, WM HOKYMEHT, IONTBEPXKIAIOUINii OCHOBAHMSI JUISI OCBOOOXICHUSI OT
VIIJIATHI TATEHTHOM TTOLIIMHEI, TNOO YMEHBIIICHUS e¢ pa3Mepa, TM00 OTCPOUKH ee YITIaThI.

Haroif momayn 3asiBKM Ha IIPOMBIIUICHHBIM 00pa3ell CUMTaeTcs JaTa IOCTYIUIEHUsS B PocmaTeHT 3asBKU,
comep:Xallleil 3asgBlieHME O BBIIaye MaTeHTa, KOMIUICKT W300pakeHW W3OeIus, ONWCaHue W IIepeucHb
CYIIECTBEHHBIX IIPU3HAKOB ITPOMEBINIICHHOTO 00pa3lia, WM JaTa IOCTYIUICHUS IOCICAHEro ITOKYMEHTa, e€CIIH
yKa3aHHBIE JOKYMEHTbI IIPEACTABICHbI HE OTHOBPEMEHHO.

6. DkcmepTH3a 3aBKM HA MOJIE3HYIO MOJIEb
U IPOMBIILIEHHbII 00pa3ein



o 3asBKe Ha MOJIE3HYI0 MOJEJb TPOBOIUTCS IKCIEPTU3A, B MPoliecce KOTOPOIi MPOBEPSIIOTCS TOJIBKO HATMUYUE
JIOKYMEHTOB, TIPEAYCMOTPEHHBIX 3aKOHOM, COONIONEHWE TpeOOBaHWII K HUM UM OTCYTCTBME HAapYIICHUS
TpeOOBaHUST EAMHCTBA TTOJIE3HON MOJEH, a TAKKE PACCMATPUBAETCS BOTIPOC O TOM, OTHOCUTCS JIM 3asiBJICHHOE
pellieHre K OXpaHsIeMOMY B KadecTBe Tojie3Hoi Mojenu. IIpoBepka coOOTBETCTBHS 3asIBJIEHHOI MOJIE3HON MOIEIN
YCJIOBHSIM NIATEHTOCTIOCOOHOCTH He OCYHIECTBJISIETCSL.

Ilpy mpoBeaeHUM SKCHEPTU3bl 3aIBKM Ha TIOJE3HYIO MOJE]b MPUMEHSIOTCS COOTBETCTBEHHO IMOJOXEHUS
[TateHTHOTrO 3aKOHA 00 3KCHEpTU3e 3asBKU Ha u3obpereHue. Eciu B pesynbraTe 5KCNEepTU3bl YCTAHOBJIEHO, UTO
3asBKa Ha TOJIE3HYI0 MOJENIb TIoJjaHa Ha TEXHUYECKOe pelleHre, OXpaHsIeMoe B KauyecTBe TOJIE3HON MOIEH, U
JIOKYMEHTBI 3asiBKU O(DOPMIIEHBI C COOTIOJIECHUEM YCTAaHOBJIEHHBIX TPEOOBAHWI, MPUHAMAETCS PellleHHe O BblIaye
MaTeHTAa C YKa3aHWEM JIaThl TT0IaYy 3assBKY Ha MOJIE3HYIO MOJIEb U YCTAHOBJIEHHOTO TTPUOPUTETA.

ITo 3adBke Ha mNPOMBINLIEHHBI 00pa3el MPOBOIATCS (hopMabHASA JKCHEPTH3A C TIPOBEPKOM HaTIUUUS
JOKYMEHTOB, TIPEIYCMOTPEHHBIX 3aKOHOM U COOJIOICHUS YCTAaHOBJIEHHBIX TpeOOBaHUI K HUM, M TIpU
MOJIOKUTENBHOM pe3yJibTare (HhOpMaIbHON IKCEePTU3bl — IKCMEPTH3A 3a8BKH MO CYHMIECTBY, KOTOpasi BKJIIOUAeT B
cebsi TPOBEPKY COOTBETCTBUSI 3asiBJIEHHOTO MPOMBIILIEHHOTO o0pa3lia YCJIOBUSIM MaTeHTocrnocobHocTUu. [Ipu
MpoBeNeHUU (hOPMaAIBHOM 3KCIIEPTU3bI U SKCIIEPTU3HI IO CYIIECTBY ITPUMEHSIIOTCSI COOTBETCTBEHHO TOJIOXKEHUS
[TaTeHTHOTO 3aKOHA.

7. TIpuopurer U300peTeHNs, MONE3HON MOIETH
U MPOMBINLIEHHOT0 00pa3na

B cootBercTBHM co cT. 19 [laTteHTHOTO 3aKOHA (B ped. 3aKoHa oT 7 deBpaisg 2003 . Ne 22-D3) mpuopurer
H300peTEeHHH, TI0JIe3HOI MOJIeJIH, IPOMBIILIEHHOr0 00pa3ia yCTaHABIMBACTCS 10 JaTe IOAayu 3asiBKU B PocriaTeHT.

[Mpuoputer MOXeT OBITH YCTAHOBJICH IIO JaTe IIOAAaYyMd IIEPBOM 3asBKM B TOCYIApCTBE — Y4YaCTHUKE
IMapukckoit KOHBEHIIUM MO OXpaHe MPOMBIIUIEHHON COOCTBEHHOCTY (KOHBEHIMOHHBI MPHUOPUTET) IIPU YCIOBUU
rnogaud B PocmaTeHT 3asiBKM Ha M300peTeHUEe WM TOJIE3HYI0 MOJelb B TeueHue 12 MecslieB, a 3asBKM Ha
MMPOMBIIIJICHHBIN 00pa3ell B TeUeHNe IIeCTH MECSIIEB ¢ YKa3aHHOM JaThl. ECiM 1Mo He 3aBUCSIINM OT 3asiBUTEIIS
00CTOSITEIHCTBAM 3asIBKA C MCTIpAIIMBAHUEM KOHBEHIIMOHHOTO TIPUOPUTETA HE MOTJIA OBITh TIOJJaHA B yKa3aHHBIN
CPOK, 3TOT CPOK MOXKET ObITh MPOJJICH, HO He GoJiee YeM Ha JBa MeCsLa.

3asBUTEIIb, XEJIAIOUIN BOCIIOIb30BAThCs IMPABOM KOHBEHIIMOHHOTO IPUOPUTETA B OTHOIICHUM 3asiBKM Ha
MOJIE3HYI0 MOAEIb WU MPOMBIILJICHHBIN 00pa3ell, 00s13aH coo0IIUTh 00 3TOM B PocmaTeHT 10 MCTeYeHUs IBYX
MeCsIIIeB C JaThl TOJa4YM TaKOl 3asiBKW U MPEACTaBUTh 3aBEPEHHYIO KOITUIO TIEPBOM 3asBKU 10 MCTCUEHMS TPEX
MeCsI1IEB C IaThI MOAAYX B 3TOT OpPTaH 3asiBKU, 10 KOTOPO# MCITPAIIMBAETCSI KOHBEHIIMOHHBIM ITPUOPUTET.

3asBuUTEINb, XKeJAIOUINi BOCIIOIB30BAThCS MMPABOM KOHBEHIIMOHHOTO TPUOPUTETAa B OTHOIIEHUU 3asBKU Ha
n300peTeHune, 00s13aH COOOLIUTL 00 3TOM B OpPraH I10 MHTE/IEKTYaIbHOM COOCTBEHHOCTU U IPEACTABUTL B 3TOT
OpraH 3aBepEHHYIO KOIIMIO IEPBOii 3asBKU He Io3aHee 16 MecsleB ¢ JaThl e MoJayd B MaTEHTHOE BEIOMCTBO
rocyaapctba — ydyactHrKa I[TaprkcKoil KOHBEHIIMH 10 OXpaHe IPOMBIIUIEHHOM COOCTBEHHOCTMU.

Cratpg 19 TlaTeHTHOrO 3aKOHa COAEPXKMUT TaKXKe PsJ APYrMX IPaBUJI YCTAHOBJIEHUs ITpUOpUTETA (IO Gosee
paHHMM 3assBKaM, TI0 BBIICICHHBIM 3asABKaM U T.11.).

B ciydae, ecnmu B mpoliecce 3KCIEPTU3bl YCTAHOBIIEHO, YTO Pa3HbIMU 3assBUTEISIMU ITOAaHbI 3asiBKM Ha
WICHTUIHEIC N300peTeHNs, TTOJIe3HbIC MOIEIN MU IIPOMBIIILICHHBIE 00pa3Ilbl U TaKNe 3asSBKUA UMEIOT OIHY U TY
Ke JaTy IpUOpMUTETa, MATeHT Ha M300peTeHue, MOJIC3HYI0 MOMAEIb WM MPOMBIIUIEHHBII 00pa3el MOXET ObITh
BBIIAH TOJIBKO IO OIHOM M3 TaKUX 3asIBOK JIMILY, OIIPeIeIIeMOMY COIIAlllcHNEeM MEXIy 3asBUTeIIMU. B cirydae,
€CJIM TaKue 3asiBKY IOJAaHbI OMHUM M TEM 3Ke 3asiBUTeJIEM, TIATCHT BbIAACTCSI 10 3as1BKE, BHIOPAHHOM 3asIBUTEIIEM.

B Teuenme 12 Mecs1ieB ¢ 1aThl IOJYYeHUsI COOTBETCTBYIOIIETO YBEIOMIICHUS 3asIBUTENIA JOJKHBI COOOIIMTH O
JIOCTUTHYTOM MMU COTJIAIIEHUH, a 3asIBUTEJIb TOJIKEH COOOIIUThL 0 CBoeM BhiOope. [1pu Beimaue maTeHTa 110 OMHOMI
13 3as7BOK BCE aBTOPHI, YKa3aHHbBIE B 3asBKAX, IPU3HAIOTCS COABTOPAMH B OTHOIICHUU WICHTUIHBIX N300pETeHU,
MOJIE3HBIX MOJEJAeH MIM IMPOMBIIUIEHHBIX 00pa3LoB. B ciyyae, eciy B TedyeHHE YCTAHOBJIEHHOIO CPOKa B
PocmareHT OT 3asgBuUTeseil (3asiBUTENs]) HE MOCTYIMUT YKa3aHHOE COOOILEHME MM XOAAaTaliCTBO O IPOMJIeHUU
YCTAHOBJICHHOTO CpoKa B mopsiake, ompeaeneHHoM I. 8 cT. 21 IlareHTHOro 3akoHa, 3asiBKM IIPU3HAIOTCS
OTO3BaHHBIMM.

IIpu coBnameHnu nat MpUOpUTETa N300PETEHUST M MACHTUYHOM eMy MOJIe3HOM MOJE/IM TI0 3assBKaM OJHOTO U
TOTO K€ 3asBUTENSl MOCJe BBIIaYM MaTeHTa 10 OMHOW M3 TaKWX 3asBOK Bblgavya TaTeHTa IO APYToil 3asiBKe
BO3MOXHAa TOJBKO IIPH YCIIOBWHU IogadW B PocmaTeHT 3asgBieHMs oO0MamaTelsl paHee BBIDAHHOTO ITATCHTA O
MIpeKpalleHNN IeUCTBUS ITaTeHTa B OTHOIIEHWM WIACHTHMYHOTO M300peTeHUs MWW TOoJIe3HOM Mompenn. JeiicTBre
paHee BbIIaHHOIO MaTeHTa MpeKpalllaeTcsl C AaThl IyOJIMKaLlMy CBEISHMI O Bblade IaTeHTa 10 APYroil 3asiBKe B
cooTBeTcTBUU co CT.25 IlateHTHoro 3akoHa. IlyOmumkanusi cBegeHMII O BblAaye IIaTeHTa IO 3asiBKE Ha
M300peTeHUE WJIM IIOJIE3HYI0 MOJeIb U IyOJMKALIUSI CBEAECHMII O MpeKpallleHWU NeHCTBUS paHee BBIIAHHOTO



IMaTeHTa B OTHOLIEHUH WICHTUYHOTO N300pETEHUS MU TTOJIE3HOM MOJEIN OCYIIECTBIISIIOTCS OMHOBPEMEHHO.

3asgBUTENIb MMECT MPABO BHECTU B TOKYMEHTHI 3asIBKM UCIIPABICHUSI M YTOYHECHUS 0¢3 M3MECHEHUSI CYIIIHOCTHU
3asIBJICHHBIX OO'bEKTOB IO IIPUHSATHS T10 3TOM 3asIBKE PEIICHUS O BhIIA4e TMOO OTKA3e B BhIIAUe ITaTCHTA.

JoroHuTeIbHbIE MaTepUalIbl U3MEHSIOT CYIITHOCTD 3asiBJIECHHBIX M300PETCHUS WIN MOJIE3HOM MOIENIH, €CIIN
OHM conepxaT IpPU3HAKM, IMOJUIeXallMe BKIOYEHUIO B (DOPMYJy M300pEeTeHUs] WM IOJE3HOW MOIeau U
OTCYTCTBYIOIIIME Ha AaTy MoJayy 3asBKU B ONMCAHUM, a TaKKe B (hopMyJie U300pEeTeHUSI UM MOJIE3HOM MOIIEIr B
ciaydae, €ClM 3asgBKa Ha JaTy ee IoJauyu cojaepxajga ¢GopMysly H300peTeHUs] WIM TI0JIe3HOW MOJEINH.
JoImoTHUTEIbHBIC MaTePUAIbI U3MEHSIOT CYIITHOCTD 3asIBJICHHOTO IIPOMBITIZICHHOTO 00Opasia, ¢CIi OHU COAepKaT
MMpW3HAKM, TIOMICXAINNEe BKIIOUCHUIO B IIepeUYcHb CYIIECTBEHHBIX ITPU3HAKOB IIPOMBIIIJICHHOTO OOpasla u
OTCYTCTBYIOIIME Ha ATy MOAa4M 3asBKY Ha N300pakeHUSIX U3ICITHS.

8. Perucrpamus u300peTeHus, MoJie3HOH MOIEH,
NPOMBIILIEHHOr0 00Pa3Na 1 BbIIAYa NATEHTA

Pocnarent BHocuT B I'ocymapcTBeHHBI peecTp u3obpeTeHuit Poccuiickoit Denepanuu, ['ocynapcTBeHHbIIA
peectp nosie3HbIX Mogaeieit Poccuiickoit @eneparvn vwim ['ocynapcTBEHHBIN peecTp MPOMBILIJIEHHBIX 00pa3loB
Poccuiickoit @enepanuu (nanee — peecTpbl) M300peTEHUE, TTOJIE3HYIO MOJEb WM TTPOMBILIJICHHBIA o0pasell U
BbIIAaeT MaTeHT Ha M300peTeHUE, MOJE3HYI0 MOJEIb WM TPOMBIIUIEHHBbIM oOpaszell. [1py HaMUUMKU HECKOJbKUX
JIULI, HA UM KOTOPBIX UCIIPAILIMBAJICS MTATEHT, UM BbIAAETCSA OJUH MATEHT.

Perucrpanus wu3o0peTeHus, TOJE3HOW MOAEJM WIM MPOMBIILUIEHHOTO oOpa3lia M Bblgaya MaTeHTa
OCYIIECTBIISIIOTCSI MpPY YCJIOBUMM YIUIaThl COOTBETCTBYIOILEH MaTeHTHOH momuiMHbl. [Ipyu HempencTaBieHUUM B
YCTAHOBJEHHOM MOPSIAKE [ITOKYMEHTA, IOATBEPXKIAIOLIEro YIJIATy IaTeHTHOM IOLIUIMHbBI, PETUCTpaLus
U300peTeHus], IMOJe3HON MoIeayd WM TMPOMBIIIJIEHHOTO oOpaslla M BblIaya IMaTeHTa HE OCYILIECTBISIOTCS, a
COOTBETCTBYIOIIIAS 3a5BKA MPU3HAECTCSI OTO3BAHHOM.

PocnateHT my0mKyeT B cBoeM oGHIMAILHOM OI0JIETEHEe CBEICHUS O BBITAye ITaTeHTa, BKITIOYAIOIINE WMS
aBTopa (aBTOPOB), €CIM MOCIeTHWI (IIOCIAeTHHWE) HE OTKAa3ajJCs OBITh YIIOMSHYTBIM B KadeCTBE TaKOBOTO
(TakoBBIX), W TATECHTOOOJIAHATeNsI, Ha3BaHWEe M (POPMYITy M300pETCHUS YWUIM ITOJIC3HOI MOAENIH WIN IIepedcHb
CYIIIECTBEHHBIX IMPU3HAKOB IMPOMBIIIICHHOIO obpasiia M ero mszobpaxkeHue. [lomHBIN cocTaB ITyOJIMKYEeMBIX
CBelleHUl onpenaesisieT PocriaTteHT.

ITocne mybaukalMy cBeieHUIA O BblAaye MaTeHTa Ha U300peTeHure, MOJAe3HYI0 MOIEIb UM ITPOMBILIIEHHBIA
o0paszell J1000¢e JUIO BIIPaBe 03HAKOMMUTBCSI ¢ JOKYMEHTAMU 3asiBKU M OTYETOM 00 MHGMOPMAIIMOHHOM ITOUCKE.
Ilopsimok oO3HAaKOMJIEHMSI C JOKyMEHTaMM 3asBKM M OTYETOM TakXXe YCTaHaBJIMBAETCS OpraHoM IO
WHTEJIJIEKTYaJIbHOM COOCTBEHHOCTH.

3asgBuTeNIb BOpaBe OTO3BATH MOJAHHYIO MM 3asIBKy Ha M300peTeHME, MOJIC3HYIO MOIETb MM TIPOMBIIIICHHBII
o0Opasell He MO3OHEee MaThl PerucTpaluy M300peTeHUs, MOJIE3HOM MOJeIu WM IPOMBIIUIEHHOro o0paslia B
COOTBETCTBYyWOIIIEM peecTpe. Kpome Toro, mo oOIiieMy mpaBWiIy 0 MHyOJMKalUM CBEACHUM O 3asBKE Ha
n3o0peTeHre, HO He MOo3dHee JaThl TNPUHSTHS pelleHUs O BblJgauye Ha HEro mnaTeHTa 3asBUTEIb BIIpaBe
npeodpa3oBaTh €€ B 3asIBKY Ha IOJIE3HYI0 MOJIEJIb ITyTeM MoJa4M COOTBETCTBYIOIIETO 3asBieHus . [IpeobpazoBaHue
3asBKM Ha TIOJIE3HYI0 MOJEAb B 3asBKYy Ha WM300peTeHME BO3MOXHO M0 IaThl MPMHATUSL pPELIEHUS O Bblaaue
rnaTeHTa, a B clydyae NpPUHITUS pelleHuss o0 oTKa3e B BblIaue IaTeHTa — [0 TOro, Kak McyepliaHa
npeaycMoTpeHHass [laTeHTHBIM 3aKOHOM BO3MOXHOCTb IIOIAaYld BO3PaXE€HUs IPOTHUB 3TOro perieHus. I[lpu
YKa3aHHBIX IMPeo0pa30BaHUSIX COXPAHSIOTCS TPUOPUTET M300pETEHMUSI WJIM MOJIE3HOW MOJEIM W Jara Mojayu
3aBKU.

B cBsi3u ¢ mry0OMKalmeli CBeneHU O 3asIBKE WM €€ OT3bIBOM BaXKHO 3HATh, YTO 3asIBJICHHOMY M300PETCHMIO C
JaThl MyOJMKALUMKU CBEAEHMI O 3asBKe O IaThl MyOJMKALMK CBEAEHMIA O BblJauye IaTeHTa MpeaoCTaBJISIETCs
BpeMeHHAss NpaBoBas OXpaHa B oO0beMe ONYOJIMKOBAaHHOW (opMynbl, HO He B OOJbIIEM, 4YeM OObBeM,
ompenesieMBIi (popMyIIOii, comepKalleiics B pelliecHN! O BblAade MMaTeHTa Ha n3oopereHre. OQHAKO BpeMeHHAS
oXpaHa CUMTaeTCsl HE HACTYIMBIIEH, €CIM 3asBKa Ha M300peTeHue Oblla OTO3BaHA WJIM MpU3HAHA OTO3BaHHOM
MO0 MO 3asBKe MPUHATO pelleHHe o0 OTKa3e B BbIIaue MaTeHTa M McyepliaHa MpeayCMOTpeHHasi 3aKOHOM
BO3MOXHOCTb MOJaYM BO3PAXKEHUsI TPOTUB 3TOTO pelleHUSI.

Ddusnyeckoe WIN IOPUIAYSCKOE JIMIIO, MCIONB3YIOIIee 3asBICHHOS M300peTeHME B YKa3aHHBIN IIEPUOI,
BBITUIAYMBAET MaTEeHTOOOaaTesI0 Moc/e MOoJIyYeH s MaTeHTa IeHEeXHYI0 KoMIeHcaluoo. Pasmep KoMneHcauuu
OIpEeEISIETCS COTIAIEHUEM CTOPOH.

9. OcoGeHHOCTH MPABOBOIi OXPaHbI CEKPETHBIX N300peTEHMI



TTonoxenus [TaTeHTHOTO 3aKOHA pacIPOCTPAHSIIOTCS Ha CeKPeTHbIE H300peTeHus (M300peTeHNsI, ComepKale
CBEICHUSI, COCTABIISIIONINE TOCYIAPCTBEHHYIO TAltHY) C OCOOCHHOCTSIMH MX IIPABOBOI OXpaHBI M MCITOJIb30BAHMUS,
ycTaHOBJIeHHBIMU B pasnene VI.1 manHoro 3akoHa (ct.30.2—30.6). JlaHHBIM pasmen B 4YacTH, Kacarouleics
CEeKpPEeTHBIX U300peTeHNit, BTy B cuiy ¢ 1 saBapst 2004 T.

B coorBerctBUM co cr. 30.2 3agBKM Ha BbIJauy IlaTeHTa Ha CEKPETHbIC W300peTeHMSs, TSI KOTOPBIX
YCTaHOBJICHA CTENEHb CEKPETHOCTH «OCO00M BasKHOCTH» MJIM «COBEPIIEHHO CEKPETHO», a TaKXKe Ha CEKPETHBIE
M300peTeHMsI, KOTOPBIe OTHOCATCS K CPEICTBAaM BOOPYKEHMSI M BOCHHOI TEXHMKHM M K METOAaM U CpeACTBaM B
00JIacTH pa3BeIBIBaTEeIbEHOM, KOHTPPA3BEAbIBATEILHOM 1 ONIEPAaTUBHO-PO3BICKHON AEATEILHOCTHA U IS KOTOPBIX
YCTaHOBJICHA CTENEHb CEKPETHOCTH «CEKPETHO», TIONAOTCSI B 3aBUCUMOCTHM OT WX TeMaTUYECKOM
MMPUHAUIEXXHOCTH B yrojHoMoueHHBle IlpaButenscTBoM Poccuiickoit ®emepanmm  deaepagibHbIe OpPraHbI
HUCTIOJIHUTEIbHOM BJIACTH (Hajee — YIOJHOMOYEHHbBIC opraHbl). MIHbIe 3asiBKM Ha BbIIAdy IMaTeHTa Ha CEKPETHBIC
n300peTeHns mogaloTcsl B PocnaTeHT.

B cayyae, ecaiu mpu paccmoTpeHuM B PocmaTeHTe 3asiBKM Ha M300peTeHHMe OyldeT YCTaHOBJEHO, 4TO
cozepsKalInecsT B Hell CBeIeHUS COCTABIISIOT TOCYIapCTBEHHYIO TaiiHy, 3asBKa Ha M300peTeHNE 3aCEKPEUNBACTCS
B TOpSIIKE, YCTAHOBJICHHOM 3aKOHOIATEILCTBOM O TOCYIApCTBEHHOM TaifHe, M CYMTAETCs 3asBKOM Ha BbITAUY
IMaTeHTa Ha CeKpeTHoe M300peTeHHe. 3aceKpeumBaHHWE 3assBKM, MOJAHHOW WHOCTPAHHBIMU TpaXXImaHAMM WIIN
WHOCTPaHHBIMU I0PUANYSCKUMU JIMIIAMU, HE TOITYCKAETCS.

IIpu paccMoTpeHMM 3asBKM Ha BBIAAYy IMaTeHTa HAa CEKPETHOE M300peTeHUe (Hajee — 3asBKa Ha CEKPETHOE
U300peTeHre) COOTBETCTBEHHO MPUMEHSIOTCS ToJoXeHus ¢T. 21 IlareHTHOro 3akoHa 06 3Kkcreptuse. [1pu aTom
MyoIMKAaLWs CBEAEHUI O TAKOM 3asiBKE, IPEAYCMOTPEHHA 11. 6 CT. 21, He OCYILIECTBISETCS.

BospaxkeHue TpPOTUB peIIeHUs, MPUHITOTO II0 3asBKE Ha CEKPETHOEe M300peTeHME YITOJTHOMOYCHHBIM
OpraHoM, paccMaTpWBaeTCs B IIOpsIKEe, YCTAHOBJICHHOM 3THMM OpraHoMm. PeleHue, MpUHATOEC MO TaKOMY
BO3paxKE€HUI0, MOXET OBITh 00XXKaJIOBAaHO B CY/I.

[Ipu ycTaHOBIEHNY HOBU3HBI CEKPETHOTO M300PETEHMS B YPOBEHD TEXHUKHU TaKxKe BKIIIOUAIOTCS TIPU YCIOBUH
ux Oojiee paHHEro IIPMOPMUTETA CEKPETHhIE M300peTeHMsI, 3amareHToBaHHble B Poccuiickoit @emepauuu, u
CEeKpeTHBIE M300peTeHNsI, Ha KOTOphIe BhITaHBI aBTOpcKue cBumereiabctBa CCCP, ecnmu s HUX ycTaHOBIIEHA
CTeTeHb CEKPETHOCTH He BHIIIE, YeM CTEIIeHb CEKPETHOCTH M300peTeHNS, HOBM3HA KOTOPOTO YCTaHABIIMBACTCS.

K 3asiBKam Ha cekpeTHble U300peTeHMsT monoxeHUs cT. 28 ITaTeHTHOro 3aKoHa o Mpeodpa3oBaHUU 3asIBKU Ha
M300peTeHre B 3asIBKYy Ha IIOJIC3HYIO MOIEIh He IpUMeHsIoTcs. Ilomada 3agBOK Ha CEKpeTHBIC M300PETCHUS,
pacCMOTpeHHE STHX 3asBOK M OOpalllecHHe ¢ HHUMHU OCYIISCTBIISIIOTCS C COOJIOmeHUMEM TpeOOBaHUIA
3aKOHOJATEIbCTBA O TOCYAApPCTBEHHOM TaliHe.

Perncrpanus cekperHoro n3ooperenus B ['ocynapcTBeHHOM peectpe uzobpereHmii Poccuiickoit @enepaninu 1
BbIZJaya MaTEeHTa Ha HEro OCYIIECTBISIIOTCS PocraTeHToM Wiv, ecliM pellieHHue O BblJauye MaTeHTa Ha CEKPeTHOE
M300peTeHre TPUHATO  YIIOMTHOMOYEHHBIM  OpraHOM, OTHM  OpPraHOM. YIIOJHOMOYEHHBIA  OpraH,
3apeTUCTPUPOBABIINIA CEKPETHOE M300pETeHIE W BRIIABIIMIT ITATEHT Ha HETO, YBeAoMJIsIeT 00 3ToM PocmateHT.

CaeneHMsI 0 3asIBKax M MaTeHTaX Ha CEKPETHBIC M300peTeHNs, a TAKKe 00 OTHOCSIIINXCS K HUM M3MEHEHUSX B
peecTpax He myosmKkylorcs. Ilepemaya cBemeHMIT O TaKMX IIATEHTAX OCYIICCTBISIETCS B COOTBETCTBUHU C
3aKOHOJATEIBCTBOM O TOCYIapCTBEHHOM TallHE.

M3MeHeHre cTeneHu CeKPEeTHOCTH M pacceKpeunBaHUe M300peTeHU, a Takxke NU3MEHEHUE U CHITUE rpudoB
CEKPETHOCTH C JOKYMEHTOB 3asBKM M C ITaTeHTa Ha CEKPETHOE WM300pEeTeHWE OCYIIECTBIISIOTCS B TIOpSIKE,
YCTAaHOBJICHHOM 3aKOHOIATEILCTBOM O TOCYJApCTBEHHOW TaiiHe. [IpM TIOBBIMIEHWM CTEIIEHU CEKPETHOCTHU
n300peTeHNsT PocmateHT mepemaeT ITOKYMEHTHI 3asBKM Ha CEKpETHOE M300peTeHHe B 3aBUCHUMOCTH OT WX
TEeMAaTUIEeCKOM IMPMHAUICXKHOCTH B COOTBETCTBYIOIINI YIOJHOMOUYCHHBIM opraH. JlajbpHeifIee paccMOTpeHME
3asIBKH, JEJIONPOM3BOACTBO IO KOTOPO K MOMEHTY ITOBBIIICHNUS CTEIIEHU CEKPETHOCTU HE 3aBEPIIEHO OpPraHOM
10 MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH, OCYILIECTBIISICTCS] YIIOJITHOMOYEHHBIM OopraHoM. [1py moHMKeHNU CTeeHU
CEKPETHOCTU HM300peTeHUsl NajbHelllee pacCMOTpeHUE 3asiBKM OCYIIECTBSETCS TeM Ke€ YIOJHOMOYEHHBIM
OpraHoM, KOTOPKII pacCMaTpUBall 3asIBKY.

IIpn paccekpeuyMBaHMM W300pPETEHUS VIIOJHOMOYEHHBIN OpraH IiepeJacT WMEIOIMMeCsT Y HETo
pacceKpedcHHBIC JTOKYMECHTHI 3asiBKM B OpraH II0 MHTEJUIEKTYaJlbHOl cOOCTBeHHOCTH. anmbHeitiee
paccMOTpeHMEe 3asIBKM, [EJIOIPOM3BOICTBO IIO0 KOTOPOl K MOMEHTY pacCeKpeuMBaHMS HE 3aBEpIICHO
YIIOJITHOMOYEHHBIM OPTaHOM, OCYIIIECTBIISIETCSI OPTaHOM I10 MHTEJIICKTYaIbHOI COOCTBEHHOCTH.

10. ITarenToBanne M300peTEeHMIi WIH MOJIE3HBIX MOJIEJIei
B HHOCTPAHHBIX IOCY/IAPCTBAX

3asgBKa Ha M300peTeHNE WK TTOJIE3HYIO MOIEb, co3naHHble B Poccuiickoit Menepariny, MoxXeT ObITh ITOJaHa



B MHOCTPAHHbIE TOCYJAPCTBA WM MEKAYHAPOAHbIE OPraHU3AIMU 1O MCTEYCHUM IIIECTU MECSLEB C AaThl MOJAYU
COOTBETCTBYIOIICH 3asiBKM B PocImateHT, eciy B YKa3aHHBIM CPOK 3asBUTEIb HEe OyICT YBEOOMJICH O TOM, YTO B
3asIBKEC COIEPIKATCS CBEHNCHUSI, COCTABJISTIONINEG TOCYIapCTBEHHYIO TaliHy. 3asiBKa MOXKET OBITh IOJaHa M paHee
YKa3aHHOTO CPOKa, HO TIOCJIe MPOBEISHMS IO MPOChOe 3asiBUTENISI IIPOBEPKHU COMCPXKAaHUS B 3asIBKE CBEICHUM,
COCTaBJIAIOIIMX TOCYIapCTBeHHYIO TaliHy. I[lopsimok mpoBeneHMsI MPOBEPKM COIAEpPXKAHUS B 3asiBKE TaKHUX
cBeneHuii ycraHasiauBaeTcs [IpasurensctBoM Poccuiickoit denepanmu.

ITateHTOBaHME B COOTBETCTBMU C JlOroBOpoM O TMAaTEHTHOH Koorepauuud wiv EBpasuiicKoil maTeHTHOM
KOHBEHIIMEN M300peTeHUs] WM TIOJIe3HON Mojenu, co3naHHbiXx B Poccuiickoit @Peneparum, moryckaercs: 0e3
MPEeABAPUTESBHON TMOAAaYu COOTBETCTBYIOIIECH 3afBKUM B OpraH IO WMHTEJUIEKTYaJIbHOUW COOCTBEHHOCTH, €CIIU
3as1BKa B COOTBETCTBUU C JIOTOBOPOM O TIATEHTHOM KOOTMepalny (MeXayHapoaHas 3asBKa) MoaHa B yKa3aHHbBIN
opraH Kak B IOJIydYamolllee BeOJOMCTBO M B Heil ykaszaHa Poccuiickasg @emepaliis B KayeCTBEe IoOCylapcTBa, B
KOTOpOM 3asIBUTEIb HaMepeH TMOJydyUTh TMaTeHT, a eBpa3uiickasg 3asBKa IIoJaHa 4Yepe3 OpraH Io
WHTEJUIEKTYaIbHOU COOCTBEHHOCTH.

BaxxHoe 3HaueHUE UMEIOT TIOJIOXKEHUSI O MEXAYHAPOAHBIX U €BPA3UICKUX 3asBKAaX, UMEIOLIUX CUITY 3as1BOK,
MPeayCMOTPEHHBIX [aTeHTHBIM 3aKOHOM. DTU TOJIOKEHUSI BIEPBblE ycTaHOBJEeHBI cT. 37.1 u 37.2 maHHOTrO
3aKOHa, BBeJAeHHBIMU 3aKOHOM oT 7 deBpast 2003 r. Ne 22-P3. B cooTBeTCTBUU € 3TUMU CTaThsiMU PocmaTeHT
HauMHAaeT pacCMOTpPEeHUE MEXKIYHAPOMHON 3asiBKM Ha M300peTeHUE WJIM TOJIE3HYIO MOIeiIb, KOTOpas IomaHa B
COOTBETCTBUHM ¢ JIOroBOpOM O MAaTeHTHOM KOOoMepaluy U B KOTOpoil yKazaHa Poccuiickast denepaiinsi B Ka4ecTBe
TOCyIapcTBa, B KOTOPOM 3asiBUTEJb HAMEpeH IIOJYyIMTh MATeHT Ha M300peTeHUEe WIM TMOJIE3HYI0 MOIEIb, IO
ucreyeHun 31 Mecsua ¢ AaThl UCMPAIIMBAEMOr0 B MEXIYHAPOMHOU 3asiBKE MPUOPUTETA WU, €CIM MMEETCS
COOTBETCTBYIOIIIAS IIPOCh0a 3asgBUTENISI, O €ro MCTEYSHMS IIPY YCIOBUU, YTO MEXIYHAapOIHasl 3asBKa MOJaHa Ha
DPYCCKOM $I3bIKE WJIU 3asBUTEIEM IO UCTEYEHMSI YKA3aHHOI'O CPOKa IMPEACTaBIeH B OpraH MO MHTE/UIEKTYyaJIbHON
COOCTBEHHOCTH MEPEBOJ HA PYCCKUI SI3bIK 3asIBJICHUSI O Bblaye MaTeHTa Ha N300peTeHUe WK MOJIE3HYI0 MOJIEIb,
COZIEPKAIETOCs B MEXIIYHAPOHOU 3asBKE, MTOAAHHON HA JPYTOM SI3BIKE.

IIpencraBnenve B PocmareHT mepeBoma Ha PYCCKUM SI3BIK COAEPIXKAILErocss B MEXIyHApOIHOM 3asiBKe
3asIBJICHUSI O BBIIaye IMaTeHTa Ha M300peTeHNe MU ITOJIE3HYI0 MOJIEIb MOXKET OBITh 3aMEHEHO IIPEICTaBICHUEM
MpeaycMOTpeHHOTo [TaTeHTHBIM 3aKOHOM 3asiBJIEHUS O Bbllaue naTeHTa. B ciayyae, eciiv yKa3aHHbIE TOKYMEHTHI B
YCTAaHOBJICHHBII CPOK HE TIPEICTaBIICHBI, IEWCTBHE MEXIYHApPOOHOM 3asBKU B OTHOIIEHHMU Poccuiickoit
®Denepaiy B COOTBETCTBUM ¢ [JOroBOPOM O TTaTEHTHOI KOOTEpalliy MpeKpaniaeTcs.

PaccMoTpeHue eBpa3uiickoli 3assBKU Ha U300peTeHue, UMEIOIIei B COOTBETCTBUU ¢ EBpa3uiicKoil maTeHTHOM
KOHBEHIIMEN CUTy MpeaycMOTpeHHO [IaTeHTHBIM 3aKOHOM 3asiBKM Ha U300peTeHME, OCYIIECTBISIETCS HAUrHasl C
natbl, Korna PocrateHToM mosyyeHa ot EBpa3uiickoro maTeHTHOTO BEIOMCTBA 3aBEpeHHAs1 KOIMUS eBpa3uiicKoun
3asTBKM.

§ 3. UckmounTejbHbIe NATEHTHbIE MPaBa
(«mpaBa U3 MaTEeHTa») U UX IPAHUIIBI

1. TIpasa u 00A3aHHOCTH MATEHTOOOIATATENIS

[MaTeHTOOOMAMATENI0O TIPUHAMICKUAT MCKIIOYHTEIbHOE TNpPaBO Ha H300peTeHHe, IOJE3HYI0 MOIedb WIH
NPOMBIILIEHHbI o0Opa3en. Hukro He BIpaBe WCIOJIb30BaTh 3allaTeHTOBAaHHbBIE OOBEKTbI 0€3 pa3pelleHUs
naTeHToo0aaaTeNs1, B TOM UMCJIE COBEPILIATh CJIeAyIOLINe IeHCTBUS:

e BBO3 Ha TeppuTopuio Poccuiickoit Denepalinu, U3rOTOBJICHUE, MPUMEHEHUE, MPEIOKEHUE O MPOoAaxe, MPOIaxy,
VHOE BBEICHHE B TPaXKTAHCKUU OOOPOT WM XpaHEHUE ISl OTUX LieJieil MPOAyKTa, B KOTOPOM MCIOJIb30BaHbBI
3aMaTeHTOBaHHbIC M300peTeHue, TOJe3Hass MOIeb, WIM W3MIeius, B KOTOPOM WCIIOJIb30BaH 3amaTeHTOBaHHbBIN
MPOMBIIIEHHBIN 00paselr;

e COBepIIeHWE YKa3aHHBIX JEWCTBUU B OTHOIIEHWW TIPOAYKTA, TOJTYYEHHOTO HETIOCPEICTBEHHO 3alaTeHTOBAHHBIM
criocobom. [lpu 3TOM, eciiv MPOAYKT, MOJyYaeMbIil 3alaTeHTOBAaHHBIM CIIOCOOOM, SIBJISIETCSI HOBBIM, WACHTUYHBIM
MPOIYKT CUYUTACTCS TTOJYICHHBIM ITyTeM HCITOJIb30BaHMS 3alTaTeHTOBAHHOTO CTI0C00a TIPU OTCYTCTBMM JOKa3aTeIbLCTB
00paTHOrO;

e COBeplleHUE yKa3aHHBIX ACUCTBUII B OTHOIIEHUM YCTPOICTBA, TPpU (DYHKLIIMOHUPOBAHUM (IKCIUTyaTalliu) KOTOPOTO B
COOTBETCTBUM C €TO Ha3HAYCHNEM aBTOMAaTUIECKU OCYIIECTBIISIETCS 3aTIaTeHTOBAaHHBI CTI0C00;

® OCYIIECTBJIEHHE CITocoba, B KOTOPOM MCITOJIb3YeTCsT 3allaTeHTOBAaHHOE N300peTeHIe.

TTopsimok Mcrnosib30BaHUS U300pEeTeHMsI, TTOJE3HON MOIEIU UM MPOMBIIUIEHHOro 00paslia, ecjid MaTeHT Ha
HUX MPUHAIIEXUT HECKOJbKUM JIMLIAM, OMpeaessieTcsl JTOroBOpoM MexXay HMMM. IIpu OTCYyTCTBUM Takoro



JIOTOBOpA KaXIblii M3 MaTeHTOOOJamarTeieil MOXET HCIOJIb30BaTh 3allaTeHTOBAHHbBIE M300pETeHUE, TOJIE3HYIO
MOJIeJTb WJIA TIPOMBIIIIJIEHHBIN 00pa3ell 1o CBOeMY YCMOTPEHUIO, HO HE BIIPaBE IMPEAOCTABUTH JIUIICH3UIO VN
repenarb UCKIIOUUTEIbHOE TpaBo (YCTYNMUTh TATEHT) JpyroMy Jdily 0e3 CcOrjlacusi  OCTaJIbHBIX
nareHtoobanaTesne (1. 1 ¢r. 10 ITateHTHOrO 3aKOHa B pell. 3akoHa oT 7 deBpaist 2003 . Ne 22-D3).

3anareHTOBaHHbIE H300peTEHHE WM T0JIe3HAS] MOJIEJb MPU3HAIOTCS UCNOJIb30BAHHBIMH B MPOAYKTE WM CHOCO0E,
€CJIM TIPOAYKT CONEPXUT, a B CIOCOOE MCMOAb30BaH KaXAbli MPU3HAK M300pETEHUS] WU TOJE3HOW MOJAEIH,
MPYBEIEHHBI B HE3aBUCUMOM ITyHKTE (OPMYJIbl M300peTeHMs] WIM II0JIe3HOW MOneiau, Ju00 TNpH3HaK,
9KBUBAJICHTHBIM €My M CTaBIIWI M3BECTHBHIM B Ka4eCTBE TAKOBOTO B TAHHOUW 00JACTH TEXHWKM IO COBEPIICHUS
JIEMCTBUI, yKa3aHHBIX B 11. | cT. 10 B OTHOIIIEHWM MTPOIYKTa WY CTIOCO0a.

3anaTeHTOBaHHBINI NMPOMBIILIEHHBII 00pa3en MPU3HAETCSA MCHOJIb30BAHHBIM B W3/EJMH, €CIIM TaKoe W3MeNue
CONIEPKUT BCE CYIIECTBEHHbIE MPU3HAKHU MPOMBIILIEHHOTO 00pa3lia, HalleAllne OTpakKeHWe Ha M300pakeHUsIX
W3[EeJUs U TIPUBEIEHHBIE B TIEpeUHE CYIIECTBEHHBIX IPU3HAKOB MTPOMBIIIIEHHOTO 00pa3iia.

B cnyyae, ecau npu MCMOB30BaHUM 3aMMaTEHTOBAHHBIX MU300PETEHUST WM TOJIE3HOW MOIEIU UCTIOJIb3YIOTCS
TakXXe Bce NMPU3HAKU, NMPUBEIEHHbIE B HE3aBUCUMOM ITYHKTe (POPMYJIbI APYTUX 3allaTeHTOBAHHBIX U300pETeHUS
WY TIOJIE3HOM MOJENN, a TIPY MCIIOIb30BaHUM 3allaTeHTOBAHHOTO MPOMBIIIJIEHHOTO o0pasiia — BCe MPU3HAKU,
TpUBEJEHHBIE B TIEPEYHE CYIIECTBEHHBIX MPU3HAKOB APYTOTO 3aMaTeHTOBAHHOTO TPOMBIIIIEHHOTO 00paslia,
JIpyTve 3amnaTeHTOBaHHbIE W300peTeHUe, TMoJIe3Hass MOJe/b, MPOMBILIUICHHBI 00pasel] Takxke MpPU3HAIOTCS
MCIOJb30BaHHbBIMU (11. 2 ¢T. 10 [TaTeHTHOrO 3aKOHa B pel. 3akoHa oT 7 deBpast 2003 r. Ne 22-D3).

IlaTeHTOO00AaMaTE I MOXKET mNEPeNaTh WCKIIOYHTEbHOE TPABO HA W300peTeHHe, TOJIE3HYI0 MOoJelb,
MPOMBINLIEHHbI 00pa3en (YCTYmUTbh NATEHT) JIOOOMY (M3WYECKOMY WM IOopuandeckoMmy Jmiy. JloroBop o
repenadye MCKITIOUMTEILHOIO IpaBa (YCTynmKe MaTeHTa) IMOMJIeXWUT perucTpaumu B PocmareHte 1 0e3 Takoi
perucTpanuy CYuTaeTCst HeaecTBUTENBHBIM (1. S cT. 10 B pen. 3akoHa ot 7 deBpaiis 2003 1. Ne 22-D3).

CormacHo cr. 14 TIlareHTHOro 3akoHa J000e (U3MYECKOE WIM IOPUANMYECKOE JIWIO, MCITOJb3YIolIee
3aMaTeHTOBAHHbBIE M300peTeHUE, TMOJE3HYI0 MOJENb WIM MPOMBIIUICHHBI 00pa3ell ¢ HapylleHueM IaHHOTO
3aKkoHa, CYMTAeTCsl HApYIIUTEIEeM MaTeHTa.

ITaTeHTO00Ja1aTEb BIIPABE TPEOOBATD:

® MpeKpalieHus HApYHIeHUs [TaTEeHTA;

® BO3BMCUHICHUA JIMIIOM, BUHOBHLIM B HApYHICHUWUW ITaTCHTA, NMPUYMHCHHBIX yﬁblTKOB B COOTBETCTBUU C TI'pakJaHCKUM

3aKOHOIATEJIbCTBOM;

* MyOJMKAIMK PeleHnsi CyJIa B LIEJISIX 3aIIUTHI CBOEH I€JIOBOI peryTaluu;

® OCYHICCTBJICHHA UHBIX cnoco0os 3alUThI NIpaB B ITOPAIKE, MTPEAYCMOTPEHHOM (I)CZ[epa)'[BHI)IM 3aKOHOAaTCJIbCTBOM.

TpeboBaHusT K HapyIIMTENO TAaTeHTa MOTYT OBbIThb 3asBICHBI TakXe oOJagaTesieM MCKIIOYUTEbHON
JIMLIEH3WU, €CJTM UHOE He MPeyCMOTPEHO JTMIIEH3MOHHBIM JOTOBOPOM.

IMaTeHT Ha M300peTEHME, TIOJIE3HYIO MOJIEITb, TIPOMBIIIIJICHHBIN 00pa3ell ¥ TpaBo Ha €To MOJyIeHUe TePEeXOIsT
o HacJencTBy (11. 6 ct. 10 [TaTeHTHOTO 3aKOHA).

WNHocTtpanHbie pusmveckre U 0pUaNIECKHe JTUIA TOIb3YIOTCS TTpaBaMu, MPeayCMOTpeHHbIMU [laTeHTHBIM
3aKOHOM, HapaBHe ¢ PU3NIECKUMU U IopuanyeckuMu uiamu Poccuiickoit @enepaliuy B CUTY MEKIYHAPOIHBIX
noroBopoB Poccuiickoit @eaepaliiy Wiv Ha OCHOBE MPUHIIMIA B3aUMHOCTH.

2. TI'paHuIBI UCKITIOUNTEIHLHBIX TATEHTHBIX MPaB

ITonoGHO aBTOPCKUMM M CMEXHBLIM IIpaBaM, IpaBa IaTeHTOOOJagaTe/Isl UMEIOT OIpele/ieHHble ITpaHullbl. B
YaCTHOCTH, B COOTBETCTBUM cO CT. 11 TlaTeHTHOro 3aKoHa He NMPHU3HAIOTCH HApyIIeHHeM HCKJIIOYMTEIbHOrO NMpaBa
lIaTCHTOOﬁJ]a):laTeJBI:

e TpUMEHEHUE MPOAYKTA, B KOTOPOM UCITOJIb30BAHbI 3aIaTEHTOBAHHbBIE U300pETEHNE, MOJIE3HAS MOJIE/b, WU U3JEUs, B
KOTOPOM HCIOJIb30BaH 3alMaTeHTOBAaHHBIA MPOMBILIIEHHBI o0pasen, B KOHCTPYKLMU, BO BCIIOMOTraTe€IbHOM
000pyIOBaHNYM WIM TIPW SKCIUTyaTalliy TPAHCIIOPTHBIX CPENCTB WHOCTPAHHBIX TOCYHApCTB (BOXHOTO, BO3MYIITHOTO,
aBTOMOOWJIBHOTO U XEeJIE3HOJOPOXKHOIO TPAaHCIOPTa U KOCMUYECKOI TEXHUKHW) MPU YCIOBUU, YTO 3TU TPAHCIIOPTHBIE
Cpe/icTBA BPEMEHHO WM CIIy4aiiHO HaXofsTcsl Ha Tepputopun Poccuiickoit @Denepaiiiv M yKazaHHbIE MPOAYKT WU
WU3EME WCMOJb3YIOTCS HCKIIIOYUTENBHO IJIS HYXI TPAHCIIOPTHOTO cpeAcTBa. Takoe NneicTBUE HE MPU3HAETCs
HapylLIeHUEM HCKJIIOUUTEIBHOTO TpaBa MAaTEHTOOOJanaTeNsi B OTHOLIEHWM TPAHCHOPTHBIX CPENCTB MHOCTPAHHBIX
rocynapcTB, IPENOCTABIAIOIIMX TAKKWE XK€ IpaBa B OTHOLUEHUM TPAHCIIOPTHBIX CPEACTB, 3apErMCTPUPOBAHHBIX B
Poccuiickoit @enepannm;

® TIPOBEIEHKUE HAYYHOTO UCCIEIOBAHUS MPOMYKTa, CIOC00a, B KOTOPBIX UCIIOJIb30BAHbI 3alIaTEHTOBAHHbBIE U300pETEHUE,
MoJie3Hasi MOAENb, WIA W3[eNvsi, B KOTOPOM MWCIOJIb30BaH 3alaTeHTOBAHHBI MPOMBILIJIEHHbIM o0pasew, Jubo
SKCMEPUMEHTA HAall STUMU MPOLYKTOM, CIOCOOOM WU U3/IETUEM;



® JNCIIOJIb30BAHME 3allaTCHTOBAHHBIX I/I306pCTeHI/I$I, MOJIe3HOM MOACIN HWJIMW TNPOMBIIIJICHHOIO o6pa3ua pu
Ype3BbIYAITHBIX OOCTOSITEILCTBAX (CTUXUITHBIE OEACTBUS, KATACTPOMBI, aBApUM) C YBEIOMJICHUEM ITaTEeHTOO0 1a1aTes B
KpaT4yalIlnii CPOK U TTOCJICAYIONIEN BBITUIATON EMY COpa3MEpPHOI KOMIIEHC AN,

® JNCIIOJIb30BAHME 3aIlaTCHTOBAHHbIX I/I306peTCHI/I$l, TOJIe3HOM MOACIN WJIMW TIPOMBIIIJICHHOI'O 06pa3ua JJIs1
YAOBJIETBOPEHUSA JIMYHBIX, CeMCfIHle, JOMAIIHUX WJIN UHBIX HE CBSI3aHHBIX C Hpe,ﬂHpMHHMaTCJleKOﬁ AEATECJIbHOCTHIO
HYX]1, €CJIM LIeJIbIO TAKOTO UCITOJIb30BaHUS HE SIBJISIETCS MOydeHUe MPUOBUIM (I10X0aa);

e pa30BOE M3TOTOBJICHNE B alTeKax Mo pelenTaM Bpaueil TeKapCTBEHHBIX CPEICTB C UCTIONb30BAHUEM 3aITaTeHTOBAHHOTO
M300peTeHMs;

® BBO3 Ha TEPPUTOPUIO Poccniickoit (Dez[epaum/l, NPUMEHCHUE, MPECATOXKCHUE O MPOoaaxe, nmpoaaxa, MHOC BBEACHUEC B
TPaXIAHCKUI O00OPOT WM XpaHeHWe Ul ITUX LieJield MPOAYKTa, B KOTOPOM HCIIOJIb30BaHBI 3allaTeHTOBAHHBIE
U300peTeHue, MoJie3Hast MOAEIb WIK U3eNus, B KOTOPOM MCIOJIb30BaH 3allaTeHTOBAHHbBIN MPOMBIILJIEHHBI oOpas3ell,
€CJIM 3T NPOAYKT WJIN U3ACTIUE paHEC ObLIN BBCICHBI B Fpa)K,HaHCKI/IIL/'I 060p0T Ha TCPpUTOPUUN Poccuiickoit CDeL[epauI/m
MaTeHTOO0IaNaTeIeM HJTH MHBIM JIMLIOM C pa3pellieHHs ITaTeHTO00anaTes.

OrnpenesieHHbIE OTPAHWYEHNS HA MMaTEHTHbIE MTPaBa HAKJIa[bIBAET TAKXKe MPABO Mpexkaenoib3oBanus. Ero cyTb
COCTOUT B TOM, 4TO JI000€e (hU3NYECKOE WU IOPUANYECKOE JIUII0, KOTOPOE IO AaThl MIPUOPUTETA U300PETEHMUS,
MOJIE3HO MOMAENM, TMPOMBIIIJIEHHOTO oOpa3la JO0OPOCOBECTHO HCMOJb30BAJI0 Ha TeppuTopuu Poccuiickoii
Denepany co3MaHHOE HE3aBUCUMO OT €TO aBTOPA TOXKIECTBEHHOE PEIIEHNE WY CIEIaI0 HEOOXOAMMBIE K 9TOMY
MPUTOTOBJIEHUS, COXPAHSIET IPABO Ha JAJIbHENIIIee er0 0e3BO3ME3IHOE UCIIOIb30BaHUE O6e3 pacliupeHust oobeMa
TaKOro UCMOJb30BaHU.

ITpaBo npexaenonb3oBaHUsI MOXET ObITh MEPENAHO APYTOMY (PU3UUYECKOMY WU IOPUINYECKOMY JIUILY TOJIBKO
COBMECTHO C MPOU3BOACTBOM, Ha KOTOPOM MMEIO MECTO MCIOJb30BaHUE TOXIECTBEHHOTO PELICHUs WU ObLIU
cieIaHbl HEOOXOAMMbIE K 3TOMY NpUTroToBIeHUs (CT. 12 [TaTeHTHOrO 3aKOHa).

§ 4. IlaTenTHbIE CIIOPBI.
3amura npaB naTeHTo001a1aTe el U AaBTOPOB

1. Coopsl o BeIIaYe NMaTEHTA

B cnyyae Hecornacusi ¢ pemieHMeM o0 OTKa3e B BbIJAye IMAaT€HTAa HA M300PETEHUE, PELIEHUEM O BBbIIAYE
[MaTeHTa Ha W300peTeHWe WM peIIeHWEM O IIPU3HAHWU 3asiBKM OTO3BAaHHOW 3asBUTENIF MOXET II0AaTh
COOTBeTCTBYMOIIIee Bo3paxeHue B Ilamaty mo marentHeiM ciopam Pocmarenra (mamee — Ilamara mo maTeHTHBIM
criopaM) B TEYEHUE IIIECTH MECSIEB C AaThl MOJYYSHUs TAaKOTO PEIIeHUs WM 3alpolIeHHBIX B OpraHe IO
MHTEJUIEKTYaIbHOM COOCTBEHHOCTU KOIUI MaTepUaaoB, TPOTUBOIOCTABICHHBIX 3asiBKE U YKa3aHHBIX B PEIICHUU
00 oTkase B Bblmaye IaTeHTa, NMPU YCJIOBUM 3alpoca 3TUX KOINW B TeYEHHE JABYX MECSIIEB C HaThl MOJYYeHUS
3asIBUTEJIEM peIlleHUsI, IIPUHSITOTO I10 3asiBKe Ha N300peTeCHME.

[Mopsinoxk momauu Bo3pakeHuwit B [lazary Mo mNaTeHTHBIM CHOpaM W TIOPSIIOK WX PacCMOTPEHUS
yCTaHABIMBAIOTCS PocmaTeHTOM B COOTBeTCTBMM ¢ IlpaBMiaMy Mopauyud BO3paXeHUH U 3asiBIEHUNA U MX
paccMoTtpenust B [lanaTe mo maTeHTHBIM criopaM, yTBepxaeHHbIMU [Ipukazom PocnarenTa ot 22 amnpens 2003 r.
Ne 56!, usmeHeHHBIMU U gonoaHeHHbIMU TTpukasoM PocratenTa ot 11 gexa6ps 2003 r. Ne 1642,

Pemrenue IManaTel 10 MAaTEHTHBIM CIOpaM YTBepKaaeTcss pykoBoauTeseM PocrmareHTta, BCTyMmaeT B CUIIY C
JIATHI YTBEPKICHMS X MOXKET OBITh 00XKAJIOBAHO B CY/I.

3asgBHUTENb U TPETHM JIMIIA BIIPaBe XOMAaTaliCTBOBATh O IPOBEICHNH II0 3asIBKEe Ha M300peTeHNe, TpOoIIeaIei
(hopMajbHYI0 SKCIIEPTU3Y C IOJOXUTEIbHBIM PE3YJIbTaTOM, HH()OPMAIMOHHOIO MOMCKA UL OIIPEAC/ICHUST YPOBHSI
TEXHUKHU, TI0 CPABHEHHUIO C KOTOPBHIM OYIeT OCYILECTBISITHCS OLIEHKA HOBU3HBI M M300pETaTEIbCKOTO YPOBHS
3asiBJICHHOTro M300peTeHus. [1opsiioK U yCJIOBUSI IIPOBEIEHMS TAKOTO MOKMCKA U IIPEIOCTaBICHUS CBEICHUIA O ero
pe3yabTaTax ycTaHaBIMBAIOTCA (penepallbHOM CITy>K0011 110 MHTEJIEKTYaIbHOI COOCTBEHHOCTH.

3asBUTENIb MMEET TPAaBO 3HAKOMUTBCS CO BCEMM MaTepuajiaMH, YKa3aHHBIMU B 3allpOCe OSKCIIePTHU3HI,
pelieHnn 9KCTIePTU3BI WK OTYeTe 00 MHGOPMAIIMOHHOM moncke. Komuu 3ampanimBaeMbIX 3asiBUTEIEM B OpraHe
10 MHTEJUIEKTYaJIbHOM COOCTBEHHOCTHU IMATEHTHBIX TOKYMEHTOB HAIIPaBJISIOTCS 3asBUTEIO B TeYEHUE Mecsla C
JIAThI TTOJIyYEHHUS 3aIIpOCa 3asiBUTEIIA.

[IpomnyieHHbIe 3asiBUTENEM CPOK IMPEACTAaBICHMS NOKYMEHTOB WIM JAOIOJHUTEIbHBIX MaTepHUaOB II0
3alpoCy 3KCIIePTU3bI, CPOK IMOJAYM XOJaTalicTBa O IPOBEAECHUM SKCMIEPTU3bl 3asiBKM Ha M300pEeTeHME IO
CYIIECTBY M CPOK TT0JIauu Bo3paxkeHusI B [1asaty 1mo maTeHTHBIM CIIOpaM MOTYT OBITh BOCCTAHOBJIEHBI OPTAHOM TIO
WHTEJUIEKTYaJIbHOW COOCTBEHHOCTM TIpY YCJIOBUM TIOATBEPXKICHUSI YBaKWUTEIbHBIX IMPUYMH HECOOTIONECHUS
yKa3aHHBIX CPOKOB U YILIATHI IATEHTHOM IMOLUIMHEIL.
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MeCsIIIEB C IaThl UCTEUEHMST YCTAHOBJIEHHOTO cpoka. Takoe XxomaraiicTBo rogaercs B PocrmareHT oMHOBpEMEHHO ¢
3aIIPOIICHHBIMA JOKYMEHTAMU WJIHM TOITOJHHUTEBHBIMIA MaTepHalaMUi JIU0O0 XOJATaliCTBOM O IPOIJICHUHU CpOKa
MPEACTABICHUSI 3TUX HOKYMEHTOB WM MAaTEpPHAaiOB, XOMATANCTBOM O TIPOBEICHWM SKCICPTU3BI 3asIBKM Ha
HU300peTeHNe 110 CYIIECTBY MIM OMHOBPEMEHHO ¢ Bo3pakeHreM B [lajaTy mo maTeHTHBIM CITOpaM.

2. Ilpu3HaHHMe MATEeHTA HeAEHCTBUTEIbHBIM

CornacHo 11. 1 cr. 29 [TatreHTHOrO 3aKOHA ITaTeHT Ha M300peTeHNE, TOJIe3HYIO0 MOIEIb WM IIPOMBIILICHHBII
obpa3sell B Te4eHHUE BCETO CPOKA €ro IeiCTBHS MOKET ObITh IPU3HAH HEJAEHCTBUTEIbHBIM MOJTHOCTHIO WM YACTHYHO B
ciyyvae:

1) HECOOTBETCTBUA 3allaTCHTOBAHHBIX I/I306pCTCHI/IH, TMoJie3HOM MOACIN WJINU ITPOMBIIIJICHHOI'O 06])33113. YCJIOBUAM
HaTeHTOCHOCO6HOCTI/I, YCTaHOBJICHHBIM JaHHBIM 3aKOHOM;

2) HanmnuMs B hopMysie U300peTEHUS WM MTOJIE3HOIM MOJENIH JTM0O0 TepevyHe CYIIeCTBEHHBIX TPU3HAKOB IIPOMBIIIIIIEHHOTO
o6pa3ua, KOTOPLIC CoACpXKaTCAd B pEHICHUHM O BbIJAY€ NAaTCHTA, IIPU3HAKOB, OTCYTCTBOBABIUIMX Ha JAaTy IOJa4yM 3asiBKH
B OMMMCAHUM U300PETEHNSI WM TOJE3HOM Moaeau U B hopMyJsie M300peTeHUST WIM TT0JIe3HOI MOJIENIM, €CJIN 3asiBKa Ha
Jaty ee rmoaadu coaepxkana ¢hopMyity, 1100 Ha U300PaAKEHUSIX U3ACIIUS;

3) BblJa4yM MaT€HTa HIpU HaAJIWYMMU HECKOJbKMX 3adBOK Ha HWICHTUYHBLIC I/I306DCTCHI/I$1, IIOJIE3HbIE MOICINU WU
MPOMBIIIEHHBIE 00pa3Iibl, UMEIOLINX OTHY U Ty XX€ JAaTy MPUOPUTETa, C HApyIIEeHUEM YCIOBUIM, YKa3aHHBIX B M. 7 CT.
19 ITaTeHTHOTO 3aKOHA;

4) BblJa4yM MaT€HTa C yKasaHUEM B HEM B Kay€CTBE€ aBTOpa WJIN HaTCHTOO6HaﬂaTCJlﬂ JIMLa, HE ABJIAIOLIECIoCsad TaKOBbIM,
ni 6e3 YKazaHusd B NATCHTE B KaA4Y€CTBC aBTOpa WU HaTeHTOOGJ'[a,HaTCIIH Jimua, ABJIAIOLIECrocd TaKOBbIM B
cooTBeTcTBUHU ¢ [IaTeHTHBIM 3aKOHOM.

Bo3spaxkeHue npoTHB BbIAAYM NMATEHTA 10 OCHOBAHUSIM, MPEIyCMOTPpeHHBIM miT. 1—3 1. 1 c1. 29 ITateHTHOTO
3aKoHa, nomaercs B [lanaTy 1o maTeHTHBIM criopaM. ITopsmok momadm BO3paxkeHWid MPOTHUB BEIIAYM ITATCHTA B
ITanaty mo maTeHTHBIM CIIOpaM M TIOPSIIOK UX pacCMOTpeHMs yctaHaBnuBalorcsl PocnateHToMm. Pemrenne IManaTer
[0 MaTeHTHBIM CITOpaM yTBep:KmaeTcsl pykoBomuTeneMm PocmaTeHTa, BCTyIIaeT B CHJIY C AAaThl YTBEPXKICHUS U
MOXKET ObITh 00XaJoBaHO B cyn (I1. 2 CT. 29).

ITpu3Hanue HemeliCTBUTEIbHBIM NMATEHTA HA CEKPETHOE M300peTeHHEe MMEET CBOM OocoOeHHOCTH. BospaxkeHue
MMPOTUB BBIJAYM VIIOJJHOMOYEHHBIM OpPTraHOM TIIaTeHTa Ha CEKpeTHOE M300peTeHHEe II0 OCHOBAaHUSM,
MpeayCMOTPeHHBIM TIT. 1—3 1. 1 cr. 29 IlaTeHTHOrO 3aKOHAa, MOJACTCA B JaHHBIN YIIOJHOMOYECHHBIM OpraH M
paccMaTpuBaeTCsI B YCTAaHOBJICHHOM UM Topsinke. PemmeHue yIoJTHOMOYEHHOTO OpraHa, IIPUHSTOE IIO
BO3paXeHUIO, YTBEPXKIACTCS PYKOBOIUTEJIEM 3TOTO OpraHa, BCTYIIACT B CWJIYy C JAThl €0 YTBEPKACHUS M MOXKET
OBITh 00XAJIOBAHO B CY/I.

[MaTeHT Mpu3HaeTCI HEAECUCTBUTEITLHBIM ITOJTHOCTBHIO MJIM YaCTUYHO Ha OCHOBAaHWUM PEIICHMSI, TIPUHSTOTO TT0
BO3paXXEeHUIO, IOJAHHOMY B COOTBETCTBUM C I1. 2 CT. 29 UJIM BCTYNUBILETO B 3aKOHHYIO CUJIY PEllIeHUs Cyla, B TOM
YUCIIe PEIICHMSI Cya, IIPUHSITOTO IT0 Pe3yJIbTaTaM pacCMOTPEHUS CIiopa 10 OCHOBAaHUIO, YKa3aHHOMY B III. 4 1. 1
cT. 29. IIpu3HaHHBIN HeASUCTBUTEILHBIM ITOJTHOCTBIO WUIM YACTUYHO MATEHT Ha M300peTeHNe, TTOIe3HYIO0 MO
WIA TIPOMBIIIJICHHBI 00pa3ell aHHyJupyeTcd. B ciayyae mpum3HaHMSA TMaTeHTa HeACHCTBUTEIBHBIM YaCTHIHO
BBIIAETCS HOBBIN NMATEHT.

3. JlocpouHoe mpeKpaineHne H BOCCTAHOBJIEHHE NeiicTBusA naTenTta. IIpaBo mocenoib30BaHus

JeiicTBMe TaTeHTa Ha M300peTeHME, TOJE3HYI0 MOMAE]b WM IMPOMBILIJIEHHBIM oOpa3el] NpeKpamaercs
JIOCPOYHO:

e Ha OCHOBAHMM 3asBJIEHNS, TIOJAHHOIO MMATEHTOO0aAaTeeM B OpraH 110 MHTEJJIEKTYalIbHON COOCTBEHHOCTH, — C JAThI
MMOCTYIUIEHUSI 3asBJIeHUsI. B ciyyae, eciyd MAaTeHT BbIIAH Ha TPYIIy M300pETCHUM, IOJNE3HBIX MOIEIEH WIn
[IPOMBILIUIEHHBIX 00PAa3LIoB, a 3asgBJIEHUE aTeHTOO0IaIaTesl TIOAHO B OTHOLIEHUH HE BCE TAKOI TPYIIILI, AEACTBYE
MaTeHTa TPEKpamaeTcss TOJbKO B OTHONIEHWM YKa3aHHBIX B 3asBIEHWM W300pETEHUs, TOJE3HOW MOIETN WU
MTPOMBIILIIEHHOTO 00paslia;

e [IpM HEYyIUIATE B YCTAHOBJIEHHBI CPOK MATEHTHOM MOLUIMHBI 3a MOMIEepPXaHUE IaTeHTa Ha M300peTeHKE, TIOIE3HYIO
MOJIENTb WM TTPOMBIIUTEHHBIA 06pasell B CUjIe — ¢ JaThl MCTEYEHUST YCTAHOBIEHHOTO CPOKa IUTS YIIATHI TTATEHTHON
MTOILTMHBI 32 TIOePXXKaHUE [TATEHTA B CHJIE.

JeiicTBMe maTeHTa, KOTOpoe ObLIO MPEeKpallleHO B CBSI3M C TEM, UTO MaTEHTHAas MOUIJIWHA 3a TMOoAaepXXaHue
MaTeHTa B CHJIe He ObljIa yIladeHa B YCTAHOBJICHHBIN CPOK, MOXKET ObITh BOCCTAHOBJIEHO IO XOJIATAWCTBY JIMIIA,
KOTOpOMY TpUHaaJIexKas MmaTeHT. Takoe XxogaTaiiCTBO JOJLKHO OBbITh MomaHo B PocriaTeHT B TeueHME Tpex JIET ¢
JlaThl WCTEUEHMSI CpOKa YIJIaThl YKa3aHHOW MATEHTHOW MOIUIMHBI, HO O WCTEUEHUS YCTAaHOBJEHHOTO B



COOTBETCTBUM C 3aKOHOM CpoOKa JeicTBUs TaTeHTa. K XomaTailcTBy MOJDKEH OBITH TIPUIIOXEH HTOKYMEHT,
MMOATBEPXKIAOIINI YIIAaTy B YCTAHOBJICHHOM pa3Mepe IATCHTHOWM MOIUIMHBI 3a BOCCTAHOBJICHHE ICUCTBUS
mareHta. PocraTeHT myOnuMKyeT B CBOeM OMUIIMAIBHOM OIOJUIETEHE CBENEHUSI O BOCCTAHOBJICHUU JCWCTBUS
MaTeHTa.

Jlio6oe 11110, KOTOPOE B IMEPUOA MEXIY JaTOi MpeKpalleHs ACCTBUS aTeHTa Ha U300peTeHUE, MOJIC3HYIO
MOJIe/Ib UM TIPOMBIIIUIEHHBIN 00pa3ell U AaToi MyoJuKaluuu B opuliMaJbHOM OlojiieTeHe PocnaTeHTa cBeneHMiA
O BOCCTAaHOBJICHMM JEWCTBUSI IMAaT€HTa HayaJlo MCIOJb30BaHUE 3alaTeHTOBAaHHBIX W300peTeHUsI, ITOJe3HOMU
MO WJIM TPOMBIIUIEHHOTO O0Opa3ia Jaubo cAefaio B YKa3aHHBIM Tepuoa HEOOXOOUMBIE K BSTOMY
TIPUTOTOBJICHUSI, COXPAHSET TIPaBO Ha JaJibHeliIee ero 6e3B03MeE3THOE MCIIOIb30BaHUE 0e3 pacIMpeHust 00beMa
TaKOTO MCIIOJb30BaHUS (MPABO MOCJIENOb30BAHNS ).

4. Cyne0OHas 3amUTA MPAB NATEHT0001aaTeIeii H aBTOPOB

B cootBercTBuu co cr1. 31 [TaTeHTHOTO 3aKOHA B CyIeOHOM MOPSIKE PACCMATPUBAIOTCS CIICAYIOIINE CTIOPHI:
e 00 ABTOPCTBE I/1306peTeHI/I$1, ToJIE3HOM MOIECIN, IIPOMBIIIIJIEHHOTO 06pa311a;
e 00 YCTaHOBJICHUHA HaTeHTOOGHaI[aTe)’[H 5
e 0 HapylIeHWU UCKIIOYMTEBHOTO MpaBa Ha U300pETEHUE, TTOJIE3HYIO MOIE/b, TPOMBIIIIEHHBI 00pasel;
e 0 3aKMIOYEHUM M 00 WCMOJHEHWU [OTOBOPOB O Iiepedavye HCKIIOYMTENBHOTO TpaBa (YCTYNKe TMaTeHTa) U
JIMIEH3MOHHLIX 1OTrOBOPOB HA MCII0JIb30BAHUEC H306peTeHI/I$I, TI0JIE3HOM MOIECIN, TPOMBIIIIIIEHHOTO 06pa3ua;
0 TIpaBe MPeXIAeI0b30BaHuS;
0 TpaBe MOCJIeNOJIb30BaHUS;
0 pa3Mmepe, CpoKe U MOPSIAKE BHITIATHI BO3HATPaXKAEHUSI aBTOPY M300PETEHUSI, TIOJE3HOM MOJEIU, TIPOMBbILIJIEHHOTO
oOpa3ia B COOTBETCTBUM C [1aTeHTHBIM 3aKOHOM;
® O pasMeEpe, CPOKE U IMOPAAKE BbITLIATBI KOMHCHcaHHﬁ, npEaAYCMOTPECHHBIX [TaTeHTHBIM 3aKOHOM,
® JpPYyrue Criopnl, CBA3aHHLIC C OXpaHOf?I npaB, YIOCTOBEPACMBIX ITIATCHTOM.
3a HapymieHue [laTeHTHOro 3akoHa HacTymaeT TpaXkIaHCKO-TIpaBoBasl, a TakKe aIMUHUCTpaTUBHAS WU
YTOJIOBHAsI OTBETCTBEHHOCTS (I1. 2 ¢T. 7.12 Konekca 06 amMUHUCTPaTUBHBIX IMpaBOHApyIIeHUsX U cT. 147 YK PD).

§ 5. IlaTenTHO-NIpaBOBas OXpaHA CeJEKIMOHHBIX TOCTHKEHHUI
1. CenekuuoHHbIE TOCTHKEHHS KaK 00BEKTbI IPABOBOi OXPAHbI

Oco0y10 pa3HOBUIHOCTh OOBEKTOB MTATEHTHO-TTPABOBOI OXPaHBI COCTABJISIIOT CeJIEKIMOHHbIE TOCTIZKEHHS, T.€.
copTa pacTeHWI M TTOPOIHI XKUBOTHEIX. HecMOTps Ha psifi CYIIECTBEHHBIX Pa3IMUMii, 0OYCIOBIMBAEMBIX «<KUBOM
MIPUPOIOI» CeNeKIIMOHHBIX JOCTIDKEHUM, UX OXpaHa B OCHOBHBIX YePTaX CXOMHA C TTATCHTHOI OXpaHOU 00BEKTOB
MPOMBIIIJIEHHOM COOCTBEHHOCTH.

Copr — 9TO TpyIma pacTeHWii, OTIMYAIOIIMXCSI OT APYTUMX TPYIMIN PACTEHWl OJHUM WIM HECKOJbKUMU
npusHakamy. Ilopoma KHBOTHBIX — 3TO MX TIpylma, o0jafgaioniasi TeHEeTUYeCKH O0YCIOBICHHBIMU
OMOJIOTUYECKUMU ¥ MOP(HOIOTUUESCKUMU TTPU3HAKaMM M cBoiicTBaMu. OOBEKTOM MATEHTHOTO ITpaBa SIBJISIETCS He
JI00O0I COPT WJIM TIOpoJa, a JIMIIb OXpaHSEeMOe CEJEKIIMOHHOEe JOCTWXKEHUE, T.e. COPT PAaCTEeHWi WJIM Topona
KWBOTHBIX, 3apEeTrHCTPUPOBAHHbIE B ['0CyIapCcTBEHHOM peecTpe OXpaHIeMbIX CeJIEKIHOHHBIX JOCTHKEHHI.

[IpaBo Ha CelEeKLIMOHHOE OOCTIKEHME, KaK UM Ha OOBEKT IPOMBIIIJIEHHONW COOCTBEHHOCTH, OXpaHSETCS
3aKOHOM M TIOITBEpKIAeTCsS IMaTeHTOM Ha JaHHOoe mocTibkeHue. IlaTeHT yoocToBepsieT MCKITIOUNUTEILHOE IIPaBO
MaTeHTo001aaaTe/Is Ha UCIIOJIb30BaHUE CEIeKIIMOHHOrO nocTrxXeHus. [lateHT neiictByeT 30 j1eT, a Ha HEKOTOpHBIE
copTa — 35 JIeT ¢ JaThl perucTpalyu CeJeKIIMOHHOTO NOCTUXeHUsI B ['ocymapCTBEHHOM peecTpe OXpaHsIeMbIX
CEJICKIIMOHHBIX TOCTHKEHUIA.

OTHOILIEHUs] 110 TATEHTHOI OXpaHe CeJEKLMOHHBIX JOCTMXEHUI peryaupylorcs 3akoHoM P® ot 6 aBrycra
1993 1. «O CeNeKIMOHHBIX IOCTIKEHUSIX»!, IPYrMMU TIPaBOBBIMU aKTaMH, B dyacTHOCTH IlomoxeHuneM o
locymapcTBeHHOI Komuccur P® 110 MCHOBITAHUIO UM OXpaHe CEJICKLMOHHBIX MOCTVKEHUM, YTBEPXICHHBIM
[Mocranosnenuem IpaBurenbcta PO ot 23 anpess 1994 1. Ne 3902,

2. VcioBHS 0XPAHOCIIOCOOHOCTH CeJIEKIIMOHHBIX JI0CTHKEHHIA
ITaTeHT BBIZACTCSI Ha CEJIEKIIMOHHOE ITOCTVIKEHHWE, OTBEYalollee KPUTEPUSIM OXPAHOCIOCOOHOCTH U

OTHOcCsIIeecss K OOTaHWYECKUM U 300JI0TMYECKUM poraM n BUIAAM, TEPEYCHb KOTOPLIX YCTaHABJIMBACTCA
TI'ockomuccueit. KpI/ITepI/IHMI/I OXpaHOCHOCO6HOCTI/I CCIICKIOMOHHOI0O MOOCTMKCHUA ABJIAIOTCA €ro HOBHU3HA,



OTJIMYAMOCTD, OHOPOIHOCTb H CTAOMIBbHOCTD.

B ommume oT wuM300peTeHUI M IOPYIrUX OOBEKTOB IIPOMBIINIICHHON COOCTBEHHOCTH CEJICKIIMOHHEIC
IOCTIDKCHUST SIBIISIIOTCSI  O0OBEKTAMH JKHBOW NpPHPOIBI, 4YTO W OIpemeseT CoAcpXaHWe YCIOBUU WX
O0XPaHOCIOCOOHOCTH, B YaCTHOCTU TaKUX, KaK OJXHOPOJHOCTh M CTAOMIBHOCTb. Hampumep, XOTsI B CUJIy 3aKOHa
OXPaHOCIOCOOHBIC PACTEHMS OIPEACICHHOIO COpPTa WM KUMBOTHBIC OIPENCICHHON IOPOAbI IOJDKHBI OBITh
OIHOPO/HBI 110 CBOMM IIPU3HAKaAM, JIOITYCKAIOTCS OTAe/IbHbIC OTKJIOHEHUSI, KOTOPHIE MOI'YT UMETh MECTO B CBSI3H C
0COOEHHOCTSIMH MX pa3MHOXEHUS.

[IpaBa Ha celIEKIIMOHHOE IOCTIDKEHHWE O(MOPMIISIIOTCS ITyTeM COCTaBJICHMS, Mogayud B [ockomuccuio u
paccMOTpeHUs €0 3afdBKM Ha Bbmady ItateHTa. [lo 3asiBKe IpOBOISITCS MpeABApPUTEIbHAS JSKCIEPTH3a Ha
COOTBETCTBHE MOKYMEHTOB 3asiBKM IIPEHbSIBISIEMBIM TPeOOBaHUSIM, 3KCHEPTH3a CEJIEKIHOHHOTO TOCTHXKEHHS HA
HOBH3HY 1 HCHBITAHHE CEJEKIMOHHOIO JOCTIKEHHS HA OTJIMYMMOCTb, OJHOPOAHOCTh M CTAOWJIBHOCTb. [laTeHT
BBIIAETCSI aBTOPY (CEJIEKIMOHEPY), ero IpaBONpPEeMHMKY WM padoTomareio (Ha CIy:KeOHble CeJIEKIIMOHHbBIE
nocTkeHust). [laTeHT MoXeT ObIThb IpM3HAH HENeHCTBUTEIbHBIM WIM aHHyJIupoBaH I['ockomuccueir 110
OCHOBaHMSIM U B MOPSIAKE, YCTAHOBIEHHBIM CT. 26 1 27 3aKOHA O CeIEKLIMOHHBIX JOCTHXKEHUSIX.

3. HpaBa naTeHTooo1anaTens u aBTOpa CCJICKIMOHHOI0 T10CTH2KCHUA

ITaTeHTOOOMAaHATENH BIIpaBE CaM HCHOJb30BaTh CEJICKIIMOHHOE NOCTIDKEHWE VTN BbIAABATH JUIEH3UH IPYTHM
JINIIaM Ha OCYIIECTBJIICHHE C CeMEeHAMM WM IJICMEHHBIM MaTepHaIOM OXPaHSIeMOTO CEJICKIIMOHHOTO JOCTUKCHHS
TaKUX OCUCTBUI, KaK, B YACTHOCTH, IIPOM3BOICTBO M BOCIIPOM3BOICTBO, MOBEACHME IO MOCEBHBIX KOHIWIIWNA,
MpeIIoXeHME K Mpoaaxe, IIpoaaxa, BBO3 U BEIBO3 ¢ TeppuTopuu PD.

ABTOpY CEJIEeKIIMOHHOIO JOCTMIKEHMSI, HE SBJSIOLIEMYCSl TaTeHTooOjagaTesieM, BbIIAETCSI aBTOPCKOE
cBuzeTeJbCcTBO. [locnenHee ymocToBepsieT aBTOPCTBO, a TaKKE MPaBO aBTOPAa HAa MOJIyYeHHE BO3HATPAKIEHHS OT
MMaTeHToO0IamaTelIsI 32 MCITOIb30BaHUE CEJIEKIIMOHHOTO NOCTIKeHUs. [Ipn 3TOM aBTOpPOM MOXET OBITh JIMIIb
(bu3nyeckoe MO, TBOPUYSCKHUM TPYAOM KOTOPOTO BBIBEICHO, CO3IAHO MJIM BBISIBJICHO OXpPaHSIEMOE CEJICKIIMOHHOE
JTOCTIKECHUE.

Jlioboe JNuI0, HE3aKOHHO MCHOJb3YIOIIee CeNeKIMOHHOE [OCTUXKEHHME, O00s3aHO II0 TpeOdoBaHUIO
nareHTooOb anareass WiM [ocKkoMuccuu MpeKpaTUTh 3TO MCIIOAb30BAaHUE M BO3MECTUTH MaTeHTOOOJamaTesto
NMpUYMHEHHbIE eMy YObITKM. K uumciy cneumduyeckux HapylIeHMM WHBIX IIpaB IaTeHTooOJamaTelss U
CeJICKIIMOHEpa OTHOCHUTCS, B YaCTHOCTH, MPUCBOCHWE HApyIIMTEJIEeM ITPOM3BEACHHBIM W (MJIM) MPoAaBaeMbIM
ceMeHaM JIM0o MJIeMEHHOMY MaTepuaty Ha3BaHUsI, OTIIMYAIOIIETOCs OT 3aperMCTPMPOBAHHOTO HAa3BaHUS TAHHOTO
CEJICKIIMOHHOTO AocTKeHus. CITOphl, BO3HMUKAIOIIME B CBSI3M C HapyIICHHEM IIpaB MaTeHTooOJamaTesie W
CEJICKIIMOHEPOB, PACCMATPUBAIOTCS B CyAeOHOM ITOPSIIKE.

§ 6. M ckmounTebHbIE MPAaBA HA CPEICTBA HHINBHIYAMU3ANH
TOBAPOB U UX NMPOU3BOAMUTEJIEI

1. IlIpaBo Ha (pupMeHHOE HAUMEHOBAHME

B uncne 00bEeKTOB MCKITIOUMTENBHBIX TIpaB Ha cpelcTBa MHAMBUAyanu3auuu cT. 138 'K B mepByio ouepens
Ha3plBacT (pMpMeHHOe HaMMeHOBaHHE puamdeckoro juma. B coorBerctBum ¢ m. 4 cr. 54 I'K manHoe
HaMMEHOBaHUE MOJLKHO MMETh IOPUAMYECKOE JIMIIO, SIBJISIONIeeCsS KoMMepuecKoii opranusamueii. FOpuauyeckoe
JIIIO, 3aperucTpupoBaBlliee CBoe (UPMEHHOE HaMMEHOBaHHWE, INPUOOpETaeT WMCKIIOYMTEIBHOE IIpaBO €ro
ncnojb3oBaHus. VCKiouuTebHOE NpaBo HAa (hUpPMEHHOe HAMMEHOBAHWE BO3HMKAET Y IOPUIMYECKOTO JIMIIA B
MOMEHT PEeTUCTPAILIMK 3TOTO HAMMEHOBAHUS, T.€. TOCYJaPCTBEHHO! PEerucTPaniu CaMoTo I0pUINIeCKOTro JINIIA IO/
JaHHBIM HAaMMEHOBAaHWEM, ITOCKOJIPKY B YUPEOUTEIBHBIX ITOKYMEHTaX JIO0O0 KOMMEPYECKOM OpraHW3alny
00s13aTeIPHO yKa3bIBaeTcs e¢ (UPMEHHOE HaMMeHoBaHMe. JIMII0, HEMpaBOMEPHO MPUMEHSIOIIEE YyXKoe
3aperucTpupoBaHHOe (UPMEHHOE HAaMMEHOBaHME, MO TPeOOBaHMUIO O0JamaTessl MpaBa Ha 3TO HaMMEHOBaHME
00513aHO MPEKPATUTh €TI0 UCIIOJIb30BaHNE U BO3MECTUTh IPUUYMHEHHBbIE YOBITKHU (11. 4 cT. 54 T'K).

Mo cux nop ¢opmanbHo aeiictByeT Ilonoxenue o ¢upme, yreepxaeHHoe ITocranosnenuem HMK n CHK
CCCP ot 22 utons 1927 r. (B yacTu, He MPOTUBOPEYALIEN POCCUICKOMY 3aKOHOAATEIbCTBY).

DupmeHHOE HAMMEHOBAHUE JOJIKHO OTPaKaTh 0COOEHHOCTH OPraHU3ANMOHHO-NPABOBOI (DOPMBI IOPUITIECKOTO
mama. Hampumep, ¢dupMmMeHHOe HamMEHOBAHME ITOJTHOTO TOBApHUINECTBA MOOJDKHO COIEpXaTh JUOO WMeEHa
(HauMEHOBaHMSI) BCEX €r0 YYaCTHUKOB M CJIOBA «ITOJTHOE TOBAPUIIIECTBO», IMOO MM (HAMMEHOBAHME) OTHOTO WU
HECKOJIbKMX YYaCTHUKOB C OOABJIEHUEM CJIOB «d KOMIIAHUSI» M CJIOBAa <«IIOJIHOE€ TOBAapHUILECTBO». DUPMEHHOE



HaMMEHOBaHWE TOBApHUIIECTBAa Ha Bepe HOJDKHO CoAepKaTh JMOO MMeHa (HaMMEHOBAaHMS) BCEX ITOJIHBIX
TOBapHIIEH U CIOBa «TOBAPHUIIECTBO HA Bepe» WIM «KOMMAaHINTHOES TOBAPUILECTBO», MO0 MMs (HaMMEHOBAHMC)
He MEHee YeM OTHOTO ITOJTHOTO TOBapHINa C J0OaBJICHNEM CJIOB «¥ KOMITAHUSI» 1 CJIOBA «TOBApHIIECTBO Ha Bepe»
WA «KOMMaHIWTHOE TOBapUIIeCTBO». B (pupMeHHOEe HamMeHOBaHNE TOBAapHMILECTBA HAa Bepe MOXHO BKIIOUMUTH
Takke HMM$ BKJIamduMKa, CTAHOBSIIETOCS II0CJe 3TOro IIOJHBIM TOBapuileM. TO4YHO TakK Xe (upMeHHoe
HaMMEHOBaHUE OOIIECTBa C OrpaHUYEHHON OTBETCTBEHHOCTBIO NOJDKHO BKJIIOYATh HAMMEHOBAHME OOIeCTBA U

cJioBa «C OFpaHH‘{CHHOﬁ OTBETCTBCHHOCTbLIO», a AaKIMOHCPHOIO obllecTea — cogepxKarb ITIOMMMO €To
HaAanMMCHOBAHUA TAKXE YKa3aHUC HaA TO, 4YTO O0ILIECTBO SIBJISIETCS AKIIMOHCPHBLIM, B TOM YMCJIC OTKPbLITbBIM MJIN
3aKPbITbIM.

OTOenpHBIE CJIOBA U CJIOBOCOYETAHUSI MOTYT BKJIFOUYATHCS B COCTaB (DMPMEHHBIX HAMMEHOBAHMI TOJBKO IIPHU
COOJTIOIEHNH OTpeAe/IeHHBIX ycioBuil. Tak, B coorBeTcTBUM ¢ [TocTtaHoBieHueM BepxoBHoro Coseta P® or 14
deBpansa 1992 r. «O mopsuke WCIONb30BaHUS HauMeHoBaHuil “Poccusa”, “Poccuiickas @Denepaumsa” u
00pa30BaHHbBIX HA UX OCHOBE CJIOB U CJIOBOCOYETAHUI» MPEANPUITHUS, YIPEXIACHNUS U OpraHU3alu, HaMepeHHbIe
HCIIOIH30BaTh 3T HAMMEHOBAHMSI, CJIOBA M CJIOBOCOYETAHUS B CBOMX Ha3BaHUSIX KaK UMSI COOCTBEHHOE, JOJIKHBI
MMOJYYUTh Ha 3TO mpeaBapureibHoe coriacue IlpaBurenscrBa PP, a B TociemylolieM yIulauMBaTh 3a 3TO
CIenuaJbHbIA cO0P B IIPOIICHTHOM OTHOIICHWHM OT 000POTa, KOTOPBIA 3a4MCIISICTCS B PECITyOJTMKAHCKUI OIOIKET
PO

Kpowme Toro, ITpaBurennsctBo Poccuiickoit @enepatiun cBorM I[loctaHoBieHreM oT 7 nekadps 1996 r. Ne 1463
«O0 UCITOTE30BaHNY B Ha3BaHWSIX OpraHMU3alNii HauMeHoBaHU “Poccus”, “Poccuiickasg Oenepanus”, ykasaio,
YTO MHOTHME OpTaHM3allM CBOMMM HAa3BaHUSIMH IIPETCHIYIOT Ha OOIICPOCCHMUCKMII CTaTyC HE3aBHCHMO OT
peaTbHBIX MAcIITabOB CBOEH AeSTEILHOCTH, IIPOU3BOIBLHO MCIIOIB3YIOT 3JIEMEHTHI TOCYIAPCTBEHHOM CUMBOJIMKHI
MpY HaJAW4YUKM B HA3BaHUU CJIOB «POCCUUCKHUIl» U «demepaibHblii». [IpakTndeckn HepasJIndMMble Ha3BaHUS
HEerocyIapCTBEHHBIX OpraHM3aldil U TOCYyAapCTBEHHBIX OPTaHOB BBOISAT TIpaxinaH B 3abayxneHue. OpraHbl,
OCYIIECTBJISIOLINE TOCYTIapCTBEHHYIO PErMCTpaliio OpraHu3alMii, TakKe He Beeraa MpoBepsiloT 000CHOBAaHHOCTh
HCIOJIB30BaHMS B MX Ha3BaHUSIX HaMMeHoBaHuUi «Poccust», «Poccuiickaa Penepauys» U ciaoBa «beaepaabHbIii».
[MoaToMy coriacHO HAaHHOMY ITOCTAHOBJIICHWIO B HAa3BaHMSIX OpTaHM3aAlMil (3a MCKITIOYEHHWEM ITOJTUTUICCKUX
MapTii, TpoheCCUOHATBHBIX COI030B, PCIMTHO3HBIX OOBECAMHEHWI, a TaKKe OOIICCTBEHHBIX OOBCIWMHCHMUIA,
HMEIOIINX CTaTyC oOllepoccuiickux) HauMmeHoBaHus «Poccust», «Poccuiickas @enepaius», CIOBO
«(enepanbHbIil» 1 00pa30BaHHBIE HA WX OCHOBE CJIOBA M CJIIOBOCOYETAHMS IPUMEHSIIOTCSI B COOTBETCTBUM C
aktamu Ilpesnnenra Poccuiickoit @enepaunn, IpaButenscTBa Poccuiickoit Menepaiinn, a B MHBIX CIydastx — C
paspeieHus [IpaBUTEIbCTBEHHOM KOMUCCHUU.

I[Ipn paccMoTpeHMH BOIIpoca O pa3pelleHUM OpraHu3allMy MCII0JIb30BaTh B CBOEM (DMPMEHHOM
HaMMeHOBaHUM HamMmeHoBaHmii  «Poccusa», «Poccuiickass @enmepanusg» W TIPOU3BOAHBEIX OT  HHX
[IpaBuTenbcTBeHHAS! KOMUCCHS YIUTHIBACT:

® 3HAYMMOCTb, XapaKTep, MacilTad 1 chepy IesITeIbHOCTU OpraHU3aliii B MHTepecax rpaxkaaH Poccuu v rocynapcersa;

e II0JIOXKEHKME OpraHM3allK B COOTBETCTBYIOILEH cdepe AesaTeTbHOCTU Tub0 Ha peiHKax Poccuiickoit Denepannm;

e TIPOM3BOACTBO YHMKAJBHBIX, MPUCYIINX TOJBKO Poccuiickoir Peaepaii BUAOB TOBAPOB (PaboT, YCIIyT).

[Ipu paccMoTpeHNN 00paIIeHWIT OpraHU3alrii 00 UCIIOIB30BAHNHN B X Ha3BaHMSIX HaMMeHOBaHMI «Poccus»,
«Poccuiickas @enepanus», cioBa «benepaibHblil» 1 00pa30BaHHBIX HAa OCHOBE MX CJIOB U CJIOBOCOYETAHUIA
[IpaBuTenbcTBEeHHAas KOMMCCHMSI TIpM  HEOOXOOWMOCTH  3allpallliBacT  3aKII0UCHHME COOTBETCTBYIOIINX
TOCYIApCTBEHHBIX  OPraHOB  OOIIEPOCCUIMCKMX  OOIIECTBEHHBIX OOBEAMHEHMI O  1IeJIeCO00pa3HOCTH
HCIIOI30BaHUSI YKa3aHHBIX CJI0B B HA3BaHUSIX OPraHU3alIMIA.

VYnnaty c6opa 3a MCMoJib30BaHUE YKa3aHHBIX HAUMEHOBAHUI MOAPOOHO pertameHTrpyeT MHCTpyKus ot 29
nroHg 2000 r. Ne 63 «O mopsizke MCYMCIEHUs M yIUIaThl B OIOMXET cOopa 3a MCITOJb30BaHWEe HaWMEHOBaHWMA
“Poccust”, “Poccuiickas Penepaniyst” 1 00pa30BaHHBIX Ha X OCHOBE CJIOB U CJIOBOCOYETAHMIA» !,

IMon cBoMM (pupMEeHHBIM HAaMMEHOBAaHMEM IOPUANICCKOE JIMIIO COBEPIIACT TPasKIaHCKO-TIPABOBBIC CICIKU 1
WHBIE IOPUINYECKNE NCHUCTBUSI, OCYIIECTBISICT JUIHBIC HEMMYIIIECTBEHHBIE MTpaBa, 3allldIIaeT CBOM HapyIIICHHbIC
WM ocIapuBaeMble TpaBa u T.n. PupMoBiamesel] BIpaBe IMOMeIaTh CBoe (UPMEHHOe HAaMMEHOBaHUE Ha
BbIBeCKax, OJIaHKaX, cuyeTax U IpeickypaHTaXx. {POUpMEHHOEe HaMMEHOBAHME MOXET MCIIOJb30BaTbCsl B
pPa3HOOOPA3HBIX IMyOJMKAIMSIX PEKJIAaMHOTO Xapakrepa. Hapsmy ¢ mpaBoM Ha COBepIIeHHE pa3HOOOpa3HBIX
JIEUCTBUIA IO MCITOJBb30BAaHUIO0 (DMPMEHHOTO HAMMEHOBAHMS 110 CBOEMY YCMOTPEHUIO (MOJIOKHTEIbHAS CTOPOHA
npaBa Ha ¢upMy), pupMoobaaaaTea b BIpaBe TpeOOBaTh OT TPETbMX JIMII BO3AEpXKaHUs OT JIIOOBbIX AEWCTBUIA,
CBSI3aHHBIX C HEIMPABOMEPHBIM HCIOJB30BAaHMEM MPUHAIICKAIIETO0 eMy (QUPMEHHOIO HaMMEHOBAaHUSI
(HeraTmBHasA cTopoHa mpasa Ha ¢mpmy). [loa vcnonb3oBaHUEeM (GUPMBI TPETBUMU JIUMLIAMU OHUMAIOTCS TE WU
UHbIe (POPMBI HE3aKOHHOTO BBICTYIJICHUSI B 000OpPOTE MOA 4yXUM (UPMEHHBIM HanMeHoBaHueM. Ho ¢upma
JOPUINYECKOTO JINIAa MOXET, B TOM YHWCJIe W BOIPEKH KeJIaHWIO (DUPMOBJIANENbla, YIIOMUHATHCS JIOOBIMU



3aMHTEPECOBAHHBIMU JIMIIaMU, HANpUMEp B TYOJWMKALMSIX, TITOCBSIIEHHBIX aHAIu3y pbIHKA, Pa3IMIHBIX
peTHHTaX 1 0000IICHMSIX cyneOHoi mpakTuku. [1pu aToM prupMeHHOEe HaMMEHOBaHME HE JOJDKHO MCKaXKaThCs,
B YACTHOCTM CO3[aBaTh y IIyOJWKM JIOXKHOE TMpEICTaBleHHe 00 OpraHM3allMOHHO-IIPABOBOM CTaTyce
IOpUINYECKOTO JIUIIA.

B cooTBeTcTBUU C 11. 4 pacniopsKeHUsT Mapa I'. MocKBHI OT 26 HOs10pst 1997 1. Ne 925-PM «O6 ucno/ib30BaHUU
MOCKOBCKOI CHMBOJIMKM B HAMMEHOBAHMSIX U PEKBU3UTAX OPUAMYECKUX JIMI» UCIOJb30BaHME HAUMEHOBAHUS
«MockBa» W 00pa30BaHHBIX Ha €ro OCHOBE CJIOB W CJOBOCOYETaHUU, HM300paXeHUWid M HauMEHOBaHUM
APXUTEKTYPHBIX M UCTOPUYECKUX TAaMSITHUKOB ropona MOCKBBI B Ha3BaHUSIX U PEKBU3WTAX (KPYyIJIOW TedaTu,
mTammax, (UpMEHHBIX OJlaHKax) IOPUAMYECKUX JIMIl W PETUCTPAIUS WX YYPEOUTENbHBIX JTOKYMEHTOB B
PETHCTPUPYIOIINX OPraHaX JTOITyCKAaeTCs TOJBKO IIPU HAJTWIUN pa3peneHrss MexXBeqOMCTBEHHON KOMUCCHUU.

IOpunuyeckue nuila, IpeTeHAYIOIIME Ha MCIOJb30BaHME B CBOMX Ha3BaHUSIX U PEKBM3UTAX HaWMEHOBAaHUS
«MockBa», 00pa30BaHHBIX Ha €ro OCHOBE CJIOB M CJIOBOCOYETaHWI, M300pakeHU UM HauMEeHOBaHMI
APXUTEKTYPHBIX M HCTOPUYECKUX MaMSATHUKOB ropoga MOCKBBI, MpPeICTaBIsSOT B MexXBeIOMCTBEHHYIO
KOMUCCHUIO 3asiBIEHME M CBEIeHUsI O XapaKTepe, MmacliuTtabax M cdepax HesiTeTbHOCTU IOpUIMYECKOro JIMIIA.
MeXBenOMCTBEHHO KOMUCCHUM TIPEAOCTABISIETCSl TIPaBO 00pamiaThesl ¢ 3ampocaMu B KOMUCCUU MOCKOBCKOM
ropoackoit JIyMel, menapTaMeHTHl M KOMHUTETHl [IpaBuTenbcTBa MOCKBBI O 11€JI€CO00pPa3HOCTH MCIIOJIB30BaHUS
yKa3aHHBIX HaUMEHOBaHU# 1 N300paXkKeHMI, T.€. MOCKOBCKOI CUMBOJIMKU.

Bonee mosmHuit 3akoH r. MockBel «O MOCKOBCKOW TOPOICKOW CHMBOJIMKE»! ompenenws B CT. 23, 4TO
MOCKOBCKasl CUMBOJIMKA MOXET OBITh WCIOJb30BaHa IOPUAMYECKUMM JIMIIAMU W WHIWBUIYaTbHBIMU
MIPeOIPUHUMATEIIMA, B YAaCTHOCTH, B HAMMEHOBAHMSIX IOPUOMYCCKUX JIMII, 3apeTHCTPHPOBAHHBIX B TOPOIE
MockBe, 1 TOPSIIOK MCTIONIB30BaHMs OyaeT yctaHoBiIeH [looxkeHneM, yTBepKIaeMbIM M3POM ropoga MOCKBEHL.

IIpu dbopmynupoBaHur ¢UPMEHHOTO HAMMEHOBAHUS OTAEJIbHBIX IOPUANYECCKMX JIWI] CIAEAYyeT YIUTHIBATh U
JIpyrue orpandueHuss. Hanpumep, ucnosjb3oBaTh B CBoeM (QUPMEHHOM HaMMEHOBAaHMHU CJIOBO «DaHK» U
MPOU3BOJAHBIE OT HEro CJI0Ba M CJIOBOCOYETAHMSI MMEIOT MpaBO TOJIBKO T€ OpraHM3aluu, KOTOphble 00JanaioT
IpaBOM Ha OCYIIECTBIeHUE OaHKOBCKOW medareabHOCTH (cT. 6 3akoHa PCOCP «O 6aHkax M OaHKOBCKOM
JeITeIbHOCTH» OT 2 nekadps 1990 r. ¢ mocieayommnuMu U3MEHEHUSIMU U JOTIOJTHEHUSIMU ). AHAJIOTUYHOE TTPABUIIO
comepxut ct. S5 3akoHa PCOCP «O ToBapHBIX Oupxkax u OupxkeBoit Toprosie» oT 20 despans 1992 r. (B
pemakiuu 3akoHa P® ot 21 mapta 2002 1. Ne 31-D3) OTHOCUTEIBHO MCIOJIB30BAHUS HAUMEHOBAHUS «OMpKa»,
«TOBapHasi Oupka» 1 00pa30BaHHBIX HA UX OCHOBE CJIOBOCOYETaHUIA.

Kpome Toro, ¢pupMeHHOe HaMMEHOBaHUE JOJIKHO OBITh BBIPAXKEHO Ha PYCCKOM SI3BIKE, XOTsI Obl B Ka4eCTBe
CMeaJbHOTO HAUMEHOBAHUS M MCIOJb30BAJIOCh MHOCTPAaHHOE CJ0BO. B mocienHeMm ciyyae Mo yCMOTPEHUIO
MpaBoo0JIaaTeisi OHO JaeTcsl JTMOO B TepeBolie Ha PYCCKMI SI3BIK JIMOO 3aIlMChIBAETCS B BUJIE TPAHCIUTEPALUN
OyKBaMU pPyCCKOTO ajihaBUTA.

[IpaBo Ha hupMeHHOC HANMEHOBAaHNE HOCUT HCKTIOUHATEIbHBIH XapakTep. OOBIYHO 3TO 03HAYAET, YTO CYOBEKT
IpaBa 00JIagaeT MOHOMOJIMEH Ha peaqn3alliio TeX BO3MOXHOCTEM, KOTOPhIC 3aJI0XKEHBI B TAHHOM CYOBEKTUBHOM
npaBe. [anee, mpaBo Ha (UPMY OTHOCUTCS K YHCIYy a0COJIOTHBIX MpaB, T.€. TAKUX IIpaB, KOTOPbIC NEHCTBYIOT B
OTHOIIEHUHU BCEX TPEThUX JIUI, 0OSI3aHHBIX BO3MEPKUBATHCSI OT HAPYIIEHUS] MTPAaBOMOYMIA, MPEeIOCTaBIEHHBIX X
BianeablaM. MHbBIMU cioBaMM, (DMPMOBJIAEbIly TTPOTUBOCTOUT HE KaKoe-JIM00 KOHKPETHOE JIMIIO, 00s3aHHOE
COBEPIIUTh WJIM, HAa000OpPOT, BO3IAEPXKATHCS OT KaKUX-TMOO NEWCTBMiII, a TPEThbM JIMIA, HAa KOTOPBIX JIEXKUT
00s13aHHOCTh HE HapyllaTh MpaBo Ha (UPMy M HE TPEISITCTBOBATH (hUPMOBJIANENBIY B OCYIIECTBICHUU €TO
pPaBOMOYMIA.

[IpaBo Ha pupMy MHOTIA XapaKTepHU3yeTcs KaK JHYHOe HEeHMYIIeCTBeHHOe NMpaBo. JlaHHOE ITpaBO OpraHNIeCKN
CBSI3aHO C J€JIOBOii pemyTanueii IOPUINYECKOro JHMIA, a TAKKe C NMPABOM HA 3aIIUTY YeCTH M JOCTOMHCTBA JIMII,
Biaaelommx npeanpusaTueM. OIHAKO NaHHOE IMPaBO TakKKe TECHO CBSI3aHO M C MaTepUallbHBIM ITOJOXKEHHEM
MPEANPUHUMATENS, 3aBUCSIIETO  OT WM3BECTHOCTM €ro (UPMBI M OTHOIICHUsS K HEW KOHTPareHTOB U
norpeduteneii. [ToaToMy prpMeHHOE HAMMEHOBAHME HEPEIKO MOTyYaeT TOCTaTOYHO KOHKPETHYIO CTOMMOCTHYIO
OLICHKY B COCTaBe HeMATEPHAJIbHBIX AKTHBOB NPEINPHATHSA, a HapyIIeHEe IIpaBa Ha HETO MOXKET ITOBJICYb 3a COO0M
BO3MEIIeHNE TPUYNHEHHBIX YOBITKOB!.

2. IIpaBoBas oxpaHa TOBapHOIO 3HAKA (3HAKA 0OCTy’KHBAHM)

B pBEIHOYHBIX YCIIOBUSIX Hapsmy ¢ (GMPMEHHBIMA HAMMEHOBAaHUSIMU BakKHOE 3HAUeHNE MMEIOT 3HaKH, CJIOBa 1
CHMBOJIBI, TIOMOTAOIINE TIOTPEONTENISIM OPHEHTUPOBATECS B OMHOPOMIHEIX TOBapax M YCIIyraxX pasildHbIX GupM,
mprodpeTaTh HaboJIee KaueCTBEHHBIC TOBAphl M M30eTaTh MOMIe/IOK. MIMeroTCsT B BUIy TOBapHbIE€ 3HAKH M 3HAKH
o0cayxuBaHus (1ajgee — TOBapHbIE 3HAKM), perUCcTpUpyeMblie B cooTBeTcTBUU O cT. 138 'K 1 3akoHoM PD ot 23
ceHTsops 1992 1. «O TOBapHBIX 3HAKax, 3HAaKaX OOCIYyXXMBaHMS M HaMMEHOBAHUSIX MECT IPOMCXOXICHUS



TOBApOB»2.

ToBapHblii 3HAK M 3HAK OOCHYKHBaHMA (Iajlee — TOBAapHBIM 3HAK) — 5TO O0O3HAYCHMS, CIIYXKAIIMC IJIST
WHINBUIYAIN3allMA TOBAPOB, BBHIIIOJHSIEMBIX Pa0bOT WIM OKAa3bIBAEMBIX YCIIYT (majee — TOBaphl) IOPHINIECKIX
i pusmyeckux juil. [IpuMepaMu TOBapHBIX 3HAKOB MOTYT CIyXUTb «Bosra» m «Kuryam» (masl JIETKOBBIX
aBTomobuieit), «3UJI» u «buptoca» (ms xonoauibHUKOB), «CiaBa» U «Ilojer» (aj1s 4acos).

I'nmaBHas (pyHKIIMSI TOBapHOrO 3HakKa — OTJAMYMTESbHAA. [1py 3TOM TOBapHBIA 3HAK ITOMOraeT OTJUYaTh He
JIoOBIe, a JIMIITH OJHOPOIHBIE TOBAPBI PA3IMYHBIX ITpou3BoaUTeNeid. Eciiu 3HaK 3aperucTpupoBaH sl MeOesn, OH
He TIOMOXET B BBIOOpe 3yOHOIT macThl. Jpyras BakHast (DYHKIMS — peKJaamMHas. ToBapHBIN 3HAK, MapKUPYIOIITHIA
XOPOIIIO 3apeKOMEHIOBABIINN cebs1 ToBap, HejlaeT €My peKJIaMy, ITOBBIIIAeT PEITyTaluio TPOU3BOIUTENS,
YBEJIMYMBAET 00BEMBI CObITA TOBAPOB U pa3Mephl IIPUOBLIH.

IIpaBoBast oxpaHa ToBapHOro 3Haka B Poccuiickoit ®denmepanuy IMpesoCTaBIseTCSI Ha OCHOBAHUU €rO
rocylIapcTBEeHHOI perucTpamuu (Jajee — perucTpaiis) B MopsiaKe, YCTaHOBIEHHOM 3aKOHOM O TOBAapHBIX 3HAKaX,
WY B CHITY MEXIYHAapOIHBIX 1oroBopoB Poccuiickoit @enepaiivu.

Ob6agarenieM MCKIIOYUTENIBHOTO TIpaBa Ha TOBApHBIN 3HAK (ITpaBooOOIagaTesieM) MOXET OBbITh I0PUINIECKOE
JIAIIO WJIW OCYIIECTRIISIIONIEE MPEATIPUHNMATENBCKYIO IESITeTbHOCTD (PU3NIeCcKOoe JULIO.

Ha 3aperncTpupoBaHHBII TOBapHBI 3HAK BBITACTCS CBHAETEJIHCTBO HA TOBAPHBIA 3HAK. CBHIETEIHLCTBO
YIOCTOBEPSICT MPHOPUTET TOBAPHOTO 3HAKa M MCKIIOYHTEIbHOE NMPAaBO HA TOBApHBIM 3HAK B OTHOIIICHUM TOBAapOB,
YKa3aHHBIX B CBUIETEILCTBE.

22 aprycta 2003 r. PocnatenTom m3nman [Ipuka3 Ne 109 «O6 usmeHeHUM (popM CBUACTEILCTBA Ha TOBAPHBIIA
3HaK (3HAaK OOCTYXWBaHWS), CBHICTCIHCTBA Ha OOIIEM3BSCTHBIM TOBApHBEINA 3HAK, CBUAETEILCTBA HA IIPaBO
MMOJTb30BaHUsI HaMMEHOBAaHMEM MeCTa IIPOMCXOXIEHUs ToBapa M GopM “TIpuiioXeHUWe” K CBUAETENbCTBAM Ha
TOBapHBIN 3HAK (3HAK OOCTY:KMBaHMSI), HAa KOJUIGKTUBHBIN 3HAK, Ha OOIICHU3BECTHBIN TOBapHBI 3HAK, HA IIPAaBO
I10JIb30BaHMSI HAMMEHOBAaHMEM MECTa IIPOMCXOXKAEHMST ToBapa». [aHHBIM MPMKAa30M YTBEPXKICHBI M BBEACHBI B
neiictBue ¢ 15 ceHTsaops 2003 1. opMbl CBHIETENbCTBA HA TOBAPHBINM 3HAK (3HAK OOCTYKMBAHMUS); CBUICTEIHCTBA
Ha KOJUICKTUBHBIN 3HAaK; CBHUAETEJbCTBA Ha OOINEM3BECTHBIM TOBApHBI 3HAK; CBUACTEJbCTBA Ha IPaBO
MMOJTE30BaHUSI HaMMEHOBAaHMEM MeCTa IIPOMCXOXKIECHUs ToBapa M (hOPMBI TIPWJIOKEHUST K CBUICTCILCTBY Ha
TOBapHBI 3HAK (3HaK OOCIYyXKWBaHWs); K CBUICTEIIBCTBY Ha KOJIJIEKTMBHBIM 3HAK; K CBUICTENBCTBY Ha
OOIIEM3BECTHRIM TOBAapHBIM 3HAK, K CBHUAETEJIBCTBY Ha IIpaBO ITOJIb30BAaHMS HaMMEHOBaHHMEM MecTa
IIPOUCXOXICHMS TOBapa.

B cooTrBercTBHM €O CcT. 3 3aKOHA O TOBapHBIX 3HAKAX IIPaBOOOJIagaTellb BIIPaBe MCITOIb30BaTh TOBAPHBIN 3HAK
Y 3ampellarh ero UCIMoib30BaHUE APYrUMU JuliaMu. HUKTO He MOXET UCIoIb30BaTh OxXpaHsieMblil B Poccuiickoii
Denepany TOBapHbIid 3HAK 06€3 pa3pellieHys MpaBoobiaaaTes.

HapyiieHueM UCKIIIOUMTEIBHOTO TIpaBa mpaBoobiagaTesisi (He3aKOHHBIM HCIO0JIb30BaHMEM TOBApPHOI'O 3HaKa)
TPU3HAETCSI MCIOJb30BaHUE 0e3 ero paspelieHWs B TpakJIaHCKOM o0opoTe Ha Tepputopum Poccuiickoit
Denmepani TOBApHOTO 3HAKA WJIM CXOMHOTO ¢ HUM JIO CTETIEHN CMEIIICHMST 0003HAUCHUSI B OTHOIIEHNHN TOBAapOB,
IJIST UTHONBUAYATU3alM KOTOPBIX TOBApHBIM 3HAK 3apeTMCTPUPOBaH, MM OTJHOPOMHBIX TOBAPOB, B TOM UMCIIC
pa3MelleHne TOBapHOTO 3HaKa WX CXOTHOIO C HUM JO0 CTEIIEHU CMEIIeHUSI 0003HAYCHMST:

e Ha TOBapax, Ha 3TMKETKAX, YIIaKOBKaX 3TUX TOBAPOB, KOTOPLIC ITPOU3BOAATCA, IMPEAIAraloTCAa K rnpoaaxe, rnpoaarTcd,
JIEMOHCTPUPYIOTCS Ha BbICTABKAxX U sipMapKax WJIM MHBIM 00pa3oM BBOISITCS B TpaxKIaHCKMIA 000OpOT Ha TEPPUTOPUU
Poccuiickoit ®Penepaunu, U060 XpaHITCS W (WIM) TIEPEBO3SITCS C 3TOM IIe/IbI0, JIMOO BBO3SITCA Ha TEPPUTOPUIO
Poccuiickoit ®enepanuy;

e [IpU BBIMOJIHEHUU pabOT, OKa3aHUM YCIIYT;

e Ha JOKYMEHTAallMu, CBSI3aHHOM C BBEIEHWEM TOBApOB B rpaXkIaHCKUI 000pPOT;

® B IIPCIJIOXKCHUAX K ITPOAA’KE TOBAPOB,

e Bceru MHTepHET, B YaCTHOCTU B JOMEHHOM MMEHU W MPU APYTUX criocobax aapecali.

ToBapbl, TUKETKHU, YIAKOBKU 3TUX TOBAPOB, Ha KOTOPBIX HE3aKOHHO MCIIOJIb3YeTCsS TOBAPHBIN 3HAK WU
CXOIHOE C HUM JIO CTEIIEHU CMellIeHUsI 0003HaUYeHUe, SIBIISTIOTCSI KOHTpadaKTHBIMU.

Paznuyaror ciioBecHbie, H300pa3uTeibHble, 00beMHbIE, CBETOBbIE, 3BYKOBbIE, 0DOHATEIbHbIE 0003HAYEHHS WIH UX
KoMOuHamH. ToBapHEIN 3HaK MOXET OBITh 3apeTrMCTPHUPOBAaH B JIIOOOM IIBETE WM IIBETOBOM codeTaHWU. Ilo
JIPYTUM KPUTEPUSM BBIICIISTIOT KOJUIGKTUBHEIC W OOIIIEU3BECTHBIC TOBAPHBIC 3HAKU.

[To 3asgBIeHNIO IPUANIECCKOTO MIN (PU3NIECKOTO JINIIA 00men3BecTHEIM B Poccniickoii enepanun TOBapHBIM
3HAKOM MOXET ObITh IpM3HAH 3HAK, OXpaHseMblii Ha Tepputopuu Poccuiickoit Menepaiiuy Ha OCHOBAHUU €TO
perucTpalyy wind 6e3 perucTpali B COOTBETCTBUU C MEXIYyHApOAHBIM noroBopoM P®D, a takke o60o3HaYeHUE,
HCIIOJIb3yeMOe B Ka4eCTBE TOBAaPHOTO 3HAaKa, HO He MMEIollee ITPaBOBOil oXpaHbl Ha Tepputopuu PP, eciu Takue
3HAaK WK 0003HAYEHHE B Pe3yIbTaTe MX MHTEHCUBHOTO MCITOJB30BAaHUS CTAJIA Ha YKa3aHHYIO B 3asBJICHUM 1aTy B
P® nmmpoko M3BEeCTHHI CPe COOTBETCTBYIOIINX MOTPEONTENIE B OTHOIIEHWH TOBAPOB TOTO JINIIA.



ITpaBoBast oxpaHa O0IIIEM3BECTHOMY TOBAPHOMY 3HAKY MPEIOCTABISIETCS HA OCHOBaHUM petieHust [1anatel o
nmareHTHBIM criopaM!. ToBapHBIA 3HAK, IPU3HAHHBINA OOLIEM3BECTHBIM, BHOCUTCSI OPrAHOM I10 UHTEJUIEKTYaIbHOM
cooctBeHHOCTH B Ilepeyenn o0men3secTHhIX B Poccmiickoii Penepamuu ToBapHbIX 3HAKOB. Bhimaua cBUICTEIBCTBA
Ha OOIIEU3BECTHBI TOBAapHBIM 3HAK OCYIIECTBISCTCS PocliaTeHTOM B TeueHME Mecslia ¢ JaThl BHECEHUS
ToBapHOTO 3HaKa B [lepeueHb. [IpaBoBasi oxpaHa 00111eM3BECTHOTO TOBAPHOTO 3HAKA JIEHICTBYET GeCCPOUHO.

B cootBercTBUM ¢ MeXIyHapoaHBIM aoroBopoM Poccuiickoit Penepaniy 0ObeAMHEHME JIULI, CO3MAHUE U
JIESITETbHOCTh KOTOPOTO HE IPOTMBOpPEYAT 3aKOHOMATEJIbCTBY TOCYJapCcTBa, B KOTOPOM OHO CO3[aHO, BIIpaBe
3aperucTpupoBath B Poccuiickoit Demepallnii KOJUIEKTHBHBIA 3HAK, KOTOPHIN SIBJISICTCS TOBApHBIM 3HAKOM,
TpeTHa3HauYeHHBIM 11 0003HAYeHUsI TOBApOB, MPOU3BOAMMBIX U (WJIM) pEAIM3yeMbIX BXOASIIMMU B NaHHOE
00BEeOIMHEHNE JTUIIAMUA U O0JIaZaloNIuX €IWHBIMH KauyeCTBEHHBIMU WJIM MHBIMH OOIIMMU XapaKTepUCTUKAMU.
KomiekTUBHBINM 3HAK M MpaBO Ha €ro MCMOJIb30BaHUE HE MOTYT ObITh MepedaHbl OpyruM juiaMm. K 3asBke Ha
perucTpainuio KOJUIeKTMBHOTO 3HaKa IpujlaracTcsl ycTaB.

B Peectp 1 cBUIETENbCTBO Ha KOJUIEKTUBHBIM 3HAK B JOIMOJHEHWE K OOBIMHBIM CBEICHUSIM BHOCSTCS
CBeICHUSI O JIMIIaX, UMEIOIINX MPaBO UCITOJIb30BaTh KOJUIEKTUBHBIN 3HAK.

B otnuuue ot [TaTeHTHOTO 3aKOHA, YCTAaHABIMBAIOIIETO €AMHbIE IJIST BCeX M300peTeHUH (ITOJIe3HBIX MOIENIeH,
MMPOMBIIIJICHHBIX ~ 00Opa3llOB) YCIOBUS WX ITATEHTOCIIOCOOHOCTH, TIPM COOTBETCTBMM KOTOPHIM  Ha
COOTBETCTBYIOIIUI O0OBEKT MOXHO IOJIYUYUTh MATEHT, B 3aKOHE O TOBAPHBIX 3HAKaX HET TaKUX OOIIUX KPUTEPHUEB.
B HeM B IBYX CTaThsIX YCTAHOBJICHBI a0COIOTHbIE (CT. 6) ¥ uHbIe (CT. 7) OCHOBAHHMSA AJi1 OTKA3a B PerMCTPALUH
TOBAPHBIX 3HAKOB.

B cooTtBeTcTBUM cO CT. 6 He JOMyCKAaeTCS PErMCTpalisA B KAayecTBe TOBAPHLIX 3HAKOB 00O3HAYEHMIi, He
00J1a1af0IIMX Pa3TUIUTETBHON CITOCOOHOCTBIO WJIM COCTOSITIIMX TOJIBKO U3 3JIEMEHTOB:

e BOIIEIIMX BO BceobIlee yroTpebaeHre 115 0003HAYeHUsT TOBAPOB OIpeIeICHHOTO BUIA;

® JSBJIAIOIIUNXCA O6HIerI/IH$ITbIMI/I CUMBOJIaMU U TCpPMUHAMMU,;

® XAapaKTCpUIYIOIIUX TOBApbl, B TOM YUCJIC yKa3blBalOIIMUX Ha UX BUO, KAaYE€CTBO, KOJIUYECTBO, CBOfICTBO, Ha3HaA4Y€HMUE,

HOEHHOCTDb, a TAKXE Ha BPpEMA, MECTO, CII0c00 IIpOM3BOACTBA NI C6bITa;
® TIPEACTAaBIAIOIINUX coboit (I)O];)My TOBapOB, KOTOpPAadA OIPEACTIACTCA UCKIIOYUTEIbHO WX TIaBHbIM 06pa30M CBOMCTBOM
1100 Ha3HAUYEHUEM TOBApOB.

DJIeMeHTHI, yKa3aHHbIe B a03. 2—5 M. 1, MOTyT OBITh BKJIIOYEHBI KaK HeOXpaHsieMbIe 3JIEMEHThI B TOBApHBIN
3HaK, €CJIM OHU He 3aHMMAIOT B HEM JOMUHUPYIOIIETo NooxXeHus. [1onoxeHus1, mpeaycCMOTpeHHbIE HACTOSIIIUM
MMyHKTOM, HE TTPUMEHSIIOTCS B OTHOIIIEHUM 0003HAUYEHUI, KOTOPhIE TPUOOPETM Pa3IMUUTEbHYIO CITOCOOHOCTD B
pe3yJibTaTe UX UCHoyib30BaHus (1. 1).

B cootBeTcTBUM ¢ MeXIyHapOXHBEIM moroBopoM Poccuiickoit Penepaliny He IOIYCKAETCS PETHCTPAIUS B
KayeCcTBE TOBAapHBIX 3HAKOB OOO3HAYCHMII, COCTOSIIIMX TOJIBKO M3 3JEMEHTOB, IIPEICTABIISIONINX COOOM
rOCyIapCTBEHHbIE TepObl, ¢uiarn W [Opyrue TroCydapCTBEHHbIE B5MOJIEeMbl, COKpAIIEHHbIE WA TOJTHBIC
HAaMMEHOBaHUs MEXIYHAPOIHBIX MEXIIPABUTEIbCTBEHHBIX OpraHM3alMil, UX repObl, Jiaru u Apyrue 3M0OJeMbl,
odulaibHble KOHTPOJIbHbBIC, FapaHTUITHbIE U IPOOUPHBIEC KiIeiiMa, IeyaT, Harpaabl U ApYyTryie 3HaKyd OTJIUYUS,
WY CXOMHBIX ¢ HUMM IO CTEeTeHW CMelleHUs] 00o3HayeHWii. Takue 3JeMeHTHl MOTYT OBITh BKJTIOYEHBI KakK
HeoXpaHsieMbIe 3JIEMEHTHI B TOBAPHBIN 3HAK, €CJIM HA 3TO UMEETCS COTIacCUe COOTBETCTBYIOIIETO KOMIIETEHTHOTO
opraHa (1. 2).

He momyckaeTcst permcrpalinsi B KaueCTBe TOBapHBIX 3HAKOB 0003HAYCHMI, IIPEICTABIISIOMNX COOOM WM
coIepKallMX 3JIEMEHTHI:

o BSIIOIIUECS JIOKHBIMU WU CITOCOOHBIMU BBECTH B 3a6HY)K,£[CHI/I€ HOTp€6I/IT€J'[H OTHOCUTECJIBHO TOBapa WJIMU €ro

MU3roTOBUTEIIA,

® JIpOTHUBOpCYAIIUC O6HI€CTB€HHBIM UHTEpECAM, IIPUHIMUIIAM T'YMaHHOCTU U MOpPaJIn.

He nomyckaetcs peructpalivsi B KayeCTBE TOBAPHBIX 3HAKOB 0003HAYEHUI, TOXIACCTBEHHBIX WJIM CXOIHBIX 10
CTENIEHW CMeEIIeHUs C OMUIMaTbHBIMU HAaWMEHOBAaHUSIMU W M300pakeHUSIMU OCO00 IIEHHBIX OOBEKTOB
KYJIBTYPHOTO Hacjaemusl HapomoB Poccuiickoit Demepammy 1u00 OOBEKTOB BCEMHUPHOTO KYJIBTYPHOTO WIIHA
MIPUPOTHOTO HACIIEOWsI, a TaKkKe C HM300paXeHUSMH KYIbTYPHBIX IIECHHOCTECH, XPaHSIINXCS B KOJIJICKIIHSX,
cobpaHmsix M (OHIAX, €CIM TaKas perucTpaumsl WCIpalldBaeTCs Ha WM JIMI, HE SBJSIONINXCS WX
COOCTBEeHHUKaMU (BaaesibllaMUi) U He MMEIOIIUX COIIacusi COOCTBEHHMKOB WM JIUII, YIIOJTHOMOUYEHHBIX Ha 3TO
COOCTBEeHHMKaMM, Ha PETUCTPALIMIO TAKMX 0003HAYEHU I B KaueCTBE TOBAPHBIX 3HAKOB (1. 4).

B cootBercTBUM ¢ MeXIyHapomHbIM moroBopoM Poccuiickoit Denepaiiny He JONMYCKAeTCs pPerucTpanus B
Poccuiickoii @eaepanyu B Ka4eCTBE TOBAPHBIX 3HAKOB 0003HAUYCHMIA, IIPEACTABIISIONINX COOOM MM COmepsKAIINX
3JIEMEHTHI, KOTOPHIE OXPaHSIOTCS B OMHOM M3 TOCYIaPCTB — YYaCTHUKOB YKAa3aHHOTO MEXIYHApOTHOTO TOTOBOPa
B KadyecTBe OO0OO3HAYCHWI, MACHTU(DUIMPYIOIMINX BMHA WJIM CIIMPTHBIC HAIIMTKW KaK IIPOMCXOMSIINE C €ro
TeppuTOpUn (IIPOU3BOAMMBIC B TpaHUIIAX TeorpamIecKoro 00heKTa 3TOr0 TOCYIApCTBa) M MMEIOIINE 0coboe
KauecTBO, penyTauuio WIM JpyTMe XapaKTepUCTUKU, KOTOpble TIJIABHbIM OO0Opa3oM OIMpEAeNsioTCes UX



MPOUCXOXIEHNUEM, €CJIM TOBAPHBIM 3HAaK MpeaHa3HayeH JJisi 0003HAYEHUs] BUH WM CIIMPTHBIX HAMUTKOB, HE
MIPOUCXOISAIINX C TEPPUTOPUN TaHHOTO reorpamaecKoro oobekTa (Ir. 5).

CormacHo cT. 7 3akoHa He MOTYT ObIThb 3aperucTPUPOBAHbBI B KAa4eCTBE TOBAPHBIX 3HAKOB O00O3HAYEHWS,
TOXIECTBEHHBIEC WJIM CXOAHBIE 10 CTENECHU CMEILIECHUS C:

e TOBApHBIMU 3HAKaMU JAPYIUX JWI[, 3asBIEHHBIMM Ha DErucTpaluio (eciu 3asBKM Ha HHMX HE OTO3BaHbI) WU
oxpaHsieMbIMU B Poccuiickoit denepaiiin, B TOM YUCIIe B COOTBETCTBUM C MEXIYHApOIHBIM 1oroBopoM Poccuiickoit
Denepaiiy, B OTHOIIIEHUH OMHOPOIHBIX TOBAPOB M UMEIOIMMHU 60JIee paHHMIA IPUOPUTET;

e TOBapHBIMU 3HAaKaMU OPYTrUX JUI, NPU3HAHHBIMM B YCTaHOBJICHHOM 3aKOHOM IIOpSIIKEe OOIIEU3BECTHBIMU B
Poccutickoit @enepaiiiy TOoBApHBIMU 3HaKaMU B OTHOIIIEHUY OTHOPOTHEIX TOBAPOB.

Perucrpanust B KauecTBe TOBApHOI'O 3HaKa B OTHOILIEHUM OJHOPOIHBIX TOBApPOB 0003HAYEHUSI, CXOJHOTO 10
CTETIIeHU CMEIIICHUS C TOBAPHBIM 3HAKOM, YKa3aHHBIM B a03. 2 WIM 3 HACTOSIIIETro ITyHKTA, TOITyCKACTCS JIMIID C
coryacus ripaBooGanarens (1. 1).

He MoryT ObITH 3aperncTpUpOBAHbI B KAYeCTBE TOBAPHBIX 3HAKOB B OTHOIIICHUM JIIOOBIX TOBAPOB 0003HAUCHUS,
TOXIECTBEHHBIC MJIM CXOIHBIE IO CTENEHU CMEILICHMS C HAMMEHOBAHUSIMU MECT IIPOMCXOXIECHUSI TOBApOB,
OXpaHsSeMbIMA B COOTBETCTBMM C HACTOSIIIMM 3aKOHOM, 3a HCK/IIOYEHHEM CJydyaeB, €C/lU 3TU O0003HAaueHUS
BKJIIOUEHBI KaK HEOXpaHSEMbIEC 3JIEMEHTBI B TOBAPHBIE 3HAKW, PETMCTPUPYEMBIE HA UMS JIUL], UMEIOLIMX MPABO
MTOJTb30BaHMSI TAKUMY HAUMEHOBaHUSIMH (I1. 2).

He MoryT ObITh 3aperucTpupoBaHbI B KA4€CTBE TOBAPHBIX 3HAKOB 0003HAUCHUS, TOXICCTBCHHEIC!

e oxpaHsemMomy B Poccuiickoit ®enepanny (pupMeHHOMY HAaMMEHOBAaHMIO (€r0 4acTU) B OTHOLICHUM OTHOPOIHBIX

TOBapOB, MIPOMBIIIUIEHHOMY 00pa3ily, 3HaKy COOTBETCTBUSI, TIpaBa Ha KoTophle B Poccuiickoit denepaiii BOSHUKIIH Y
MHBIX JIMII paHee JaThl IPUOPUTETa PETUCTPUPYEMOrO TOBAPHOIO 3HAKA,

e Ha3BaHMIO u3BecTHOro B Poccuiickoit Menepaniny Ha gaTy mofady 3asiBKUA IIPOU3BENCHUS HAYKH, JIUTepaTyphbl WIK
HCKYCCTBa, TEPCOHAXY WJIM IIUTaTe M3 TAKOrO NPOM3BENEHMS, TTPOM3BENCHMIO MCKYCcCTBAa WIM ero dparMeHTy 6e3
comtacus o0JiafaTesiss aBTOPCKOro IpaBa WIKM €ro IIpaBOIIpeeMHUKA, €CU IIpaBa Ha 3TU MPOM3BEIECHUS BO3HUKIM
paHee IaThl IPUOPUTETA PETMCTPUPYEMOTO TOBAPHOIO 3HAKA,

e (amMmwInK, UMEHM, IICEBIOHUMY WIKM IPOU3BOAHOMY OT HMX O0O3HAYEHMIO, ITOPTPETY U (haKCUMMUIE M3BECTHOIO Ha
JaTy ToAayy 3asiBKM Jvlia 0e3 corjacus 3TOro Jula Wiu ero HacienHuka (m. 3). K mpumepy, ¢ cormacusi BIOBbI
M3BECTHOTO LieJUTeNIsl Obulo HMcrnosib3oBaHO uMs KapaBaeBa B.B. misi ToBapHbIX 3HAaKoOB 0ajib3aMOB <«AypOH»,
«ComartoHn» 1 «Butaon».

3. Peructpamnus 4 HCIOJb30BAHHE TOBAPHOTO 3HAKA

PerncTpanusi ToBapHOro 3HaKa OCYLIECTBISIETCSI MYyTEM TMONA4YM 3asiBKM B COOTBEeTCTBUM cC [lpaBuiamu
COCTaBJIEHUsI, MOMayd W PACCMOTPEHUS 3asBKM Ha PErMCTPalldi0 TOBAPHOTO 3HAaKa M 3HaKa OOCTyXWBaHWS,
yrBepxaeHHbIMU [Ipukaszom PocrnareHrta ot 5 mapra 2003 r. No 32!, 3asiBKa Ha perscTpaiuio TOBAPHOTO 3HAKa
(manee — 3asiBKa) momaeTcs B PocmaTeHT 10pUANYECKUM JIMIIOM WY OCYIIECTBIISIONIUM TTPENITPUHUMATEIBCKYIO
JIeSATETbHOCTh (DU3NUECKUM JIMIIOM (J1ajiee — 3asIBUTENb).
Benenne gnen ¢ PocrmareHTOM MOXET OCYLIECTBISIThCSI 3asiBUTENIEM, TPaBoOOJiafaTeseM, WHbBIM
3aMHTEPECOBAHHBIM JIMLIOM CAaMOCTOSITEJIbHO WJIM 4Yepe3 MATEeHTHOIO IOBEPEHHOIO, 3aperuCTPUPOBAHHOIO B
OpraHe 1Mo UHTEJJIEKTYaJIbHOW COOCTBEHHOCTH.
HNHocTpaHHbIe I0pUAMYECKE JIMIA I ITOCTOSTHHO TTpoXKMBaliue 3a npeaenamMu Poccuiickoit @enepaimn
(uznueckue auia 1100 UX MATEHTHBIE IOBEPEHHBIE BEAYT JIeJa C OPraHOM MO UHTEUIEKTYaIbHO COOCTBEHHOCTU
Yyepes 3aperucCTPUPOBAHHBIX B TAHHOM OpPraHe MaTeHTHBIX MOBEPEHHBIX. [I0JTHOMOYMS MATEHTHOrO MOBEPEHHOTO
YIOCTOBEPSIIOTCSL ~ TOBEPEHHOCTBIO,  BBIAAHHOM €My  3asBUTENeM, [paBooOIajaTeseM  WIM  WHBIM
3aMHTEPECOBAHHBIM JIULIOM.
3asBKa nmogaeTcs Ha OJWH TOBAapHbI 3HaK. OHa JOJXHA COAEePXKaTh;
e 3asBliEHME O perucrpanuum O0O3HAYCHWs B KAyeCTBE TOBAPHOTO 3HAKA C YKa3aHUEM 3asBUTENs, a TaKXe ero
MECTOHAXOXACHUA NI MECTOKUTECIILCTBA,

e 3asB/IsIEMOE 0003HAYEHHUE;

¢ [I€peYCHb TOBAPOB, B OTHOIICHMWU KOTOPLIX UCIIPAIIMBACTCA PETUCTPALIMA TOBAPHOI'O 3HaKa U KOTOPLIC CIPYIIIIMPOBAHbI
o Kj1laccaM MexxayHapoaHoI KiaccubUKalluyd TOBApOB U YCIIYT Il peructpaunu 3HakoB (MKTY);

e OmHCaHHUe 3asBJIEHHOIO 0003HAYEHMS.

3asiBKa MOANMCHIBAETCS 3asIBUTENIEM, B Cllydae MOJAauu 3asiBKU Yepe3 MaTeHTHOIO MTOBEPEHHOTO — 3asIBUTENIEM
WJIY MATEeHTHBIM MOBepeHHBIM. K 3asiBKe TOJKHBI OBITh TPUIOXEHBI:

® JTOKYMCHT, HOIlTBep)KIla}OLL[I/IfI yIuiaTy InNOoULJIMHEI 3a Iogayvy 3asdBKM B YCTAHOBJICHHOM pasMeEpe;

e yCTaB KOJUIEKTMBHOTO 3HAKa, €CJIM 3asiBKa MOJAeTCsl HA PETUCTPAIIMIO KOJUIEKTUBHOTO 3HAKA.



I[aTOﬁ nmoaayu 3asiBKM B PocmateHT cunraercs Jarta INOCTYIUICHUA 3ad4ABJICHUA, 0003HaYeHUS , ICPCYHA TOBApOB
¥ OTIMCaHus 0003HAaUYeHUS NN MHOCJICOHCTO N3 3TUX JOKYMCHTOB.

[Tocne nmogayu 3asiBKNU B Pocmatent ro6oe JIMIIO BIPAaB€ O3HAKOMUTLCA C MOJOKYMCHTaAMM 3adaABKU,
COIEpKaIllMMUCS B HEW Ha AaTy €€ MOIadu.

IIpuoputeT TOBApHOTO 3HAKA YCTAaHABJIMBAETCS I10 AaTe MOAauM 3asBKU B PocnaTeHT.

IIproputeT MOXET yCTaHABIMBATbCS MO JaTe IoJayd IEepBOil 3agBKM B TOCYJapCTBe — YYaCTHUKE
napI/I)I(CKOﬁ KOHBCHIMH ITO OXpaHEe ]'[pOMBILHJ'IeHHOﬁ COOCTBEHHOCTH (KOHBeH[II/IOHHHﬁ l'lpP[Opl/lTeT), €CJIM nmogava
3asgBKU B PocmraTteHT OCyHICCTBJICHA B TCUCHUE IIECCTHU MECALIEB C YKaBaHHOﬁ JaThbI.

HpHOpI/ITeT TOBApPHOI'O 3HaKa, MOMCIICHHOIO Ha 3KCIIOHATax O(bI/IHI/IaJ'[I)HI)IX NN O(I)I/I]_[I/IaJ'II)HO IIPU3HAHHBIX
MEXXIYHAPOIHBIX BICTABOK, OPraHM30BaHHBIX HA TEPPUTOPUM OJHOIO M3 rocyaapcTB — ydacTHUKOB Ilapukckoit
KOHBCHIIMU I1I0 OXpaHE€ HpOMblLLIHCHHOﬁ CO6CTBGHHOCTI/I, MOXKET yCTaHaBJIMBATLCA IO AaT€ Haydajla OTKPbITOI'O
MoKa3a 3KCIOoHATa Ha BhICTAaBKe (BBICTABOYHBIA MPHOPHUTET), €CIU Mojavya 3asBKM B PocriaTeHT ocylllecTBiIeHa B
TEYCHUE IIECTU MECSLIEB C YKa3aHHOM AaThI.

an/IOpI/ITeT TOBApPHOI'O 3HAaKa MOXCT YyCTaHABJIMBATLCA IO OATC MC)K,HYHaPOI[HOfI perucrtpalilum TOBApHOI'O
3HaKa B COOTBETCTBUU C MCXKAYHAPOIHBIMUH JOTOBOpaMU Poccuiickoit CDe;[epauI/m.

DKcnepTr3a 3asiBKM OCYIIECTBIsIETCST PociaTeHTOM UM BKITIOYAET (DOPMANIBHYI0 IKCHEPTH3Y M IKCHEPTH3Y
3agBJEHHOT0 0003HAYEHH.

B nepuon mpoBeneHUsT SKCHEPTU3BI 3asIBKU JO MPUHATHUS MO0 HEM pellleHUs 3asiBUTEIb BIIpaBe JOIOJHSTD,
YTOYHSTh WJIM MCIPaBIATh MaTepuajibl 3asBKM. B 3ToT mepumon PocmaTeHT BIpaBe 3alpOCUTh Y 3asBUTEIISI
JOITIOJTHUTCIIbHBIC MaTCepualbl, oe3 KOTOPLIX MPOBCACHUEC 3JSKCIICPTU3bI HEBO3MOZXKHO. 3asgBKa MOXET OBIThb
OTO3BaHa IO MPOChOE 3agBHUTENISI Ha JIIOOOM 3Talle €e PAacCMOTPEHMSI, HO He IIO3[Hee IAThl PETMCTPAIluK
TOBApPHOI'O 3HAKa.

@opmasbHasA JKCHEPTH3A 3asBKH IIPOBOAUTCS B TeUEHME Mecslia ¢ JaThl ee mojadyu. B xode mpoBeneHMS
,ZLaHHOfI SKCIICPTU3bI IIPOBEPACTCA HATNYUC HCO6XO,£[I/IMLIX JOKYMEHTOB 3asiBKM, a TAaKXE HUX COOTBETCTBUE
YCTAHOBJICHHBIM TpeboBaHusiM. Ilo pesynabratamM ¢GopMaabHON 3KCHEPTU3bl 3asiBKa TMPUHUMAaeETCs K
PAaCCMOTPEHUIO WJIN IIPUHUMACTCA PCIICHUC 00 oTKasze B IIPUHATHUU €€ K paCCMOTPCHUIO, O YEM YBCIOMIIACTCA
3asAIBUTECJIb.

DKcnepTH3a 3asBJIEHHOr0 0003HAYEHMS TIPOBOIUTCS IO 3aBepIIeHUM (opMabHOM 3KCHepTH3Bl. B xome
OKCIICPTUILI ITPOBEPACTCA COOTBETCTBUEC 3asABJICHHOI'O 0003HaYeHUS TpC6OBaHI/I$IM, YCTaAaHOBJICHHBIM CT. 1, 6 umn. 1
u 2 cr. 7 3akoHa O TOBAPHbLIX 3HAKAX, M YCTAHABIMBACTCA IIPUOPUTCT TOBAPHOI'O 3HAKA. Ilo pe3yjabTaTaM
BKCHEPTU3BI IPUHUMACTCS PEIIeHUE O PETUCTPAlliM WM 00 OTKa3e B PETMCTPAIlMM TOBAPHOTO 3HAKA.

PeiteHue o perucTpaliii MOXET OBITH IEPeCMOTPeHO PoCIaTeHTOM 0 perucTpaluy TOBapHOTO 3HaKa B
CBSI3M, B YACTHOCTH, C TOCTYIUICHMEM 3asiBKM, MMeIoleld 0ojiee paHHUI IPUOPMTET, Ha TOXIECTBEHHOE WU
CXOOHOC€ C HUM OO CTCIIEHU CMCULICHUA 0003HaueHe B OTHOIIECHUU OOHOPOIHBIX TOBApPOB, peFI/ICTpaHI/Ieﬁ B
Ka4€CTBC HAMMCHOBAHMA MECTA IMTPOUCXOKIACHUA TOBapa 0603Ha‘ICHI/IH, TOXIACCTBCHHOI'O 9TOMY TOBAPHOMY 3HAKY
NI CXOOHOI'O C HUM 0 CTECIIEHU CMEUIECHUS.

B cnyyae Hecormacus ¢ pemieHueM, IPUHSITHIM 10 pe3yabTaTaM (popMaJIbHOM 3KCIIEpTU3bI 3asIBKM, 00 OTKa3e
B NPUHATUU €€ K PACCMOTPEHMUIO, WM C PELICHUEM, MNPUHATBIM 10 pE3yJibTaraM 3KCHEPTU3bl 3asBJICHHOIO
O603H3‘1€HI/IH, nimm ¢ pCICHUEM O INPU3HAHMU 3adBKH OTO3BAaHHOI 3asiBUTEJIb MOXKET IIoJaTb BO3paXXCHUE B
l'IanaTy I10 MATCHTHBLIM CITOpaM B TCUCHUEC TPEX MECALICB C AAThI ITOJIY4YCHUA COOTBETCTBYIOILICTO PCIICHMA.

Ha ocHoBanum PCHICHUA O PCrucTpainr TOBAPHOI'O 3HaKa OpraH I1o I/IHTCJU[CKTY&U[I)HOPT COOCTBEHHOCTH B
TCYCHUEC MCCALlAa C JaThbl IMOJYYCHHUA JOKYMCHTA 00 yiiaTte YCTaHOBHeHHOﬁ TIOIIJTMHBI IMTPOM3BOOAUT PErUCTPALUIO
TOBApPHOTO 3HAKa B I'ocyIapcTBEHHOM peecTpe TOBAPHBIX 3HAKOB M 3HAKOB o0c.Ty:kKuBanus Poccuiickoit @enepamun. B
PeecTp BHOCSITCSI TOBapHBIi 3HAK, CBEACHUS O IIpaBooOIagaTesie, faTa IpMOpUTETa TOBAPHOrO 3HAKA 1 1aTa €ro
perucrpaluuum, II€peYeHb TOBAPOB, MJISI KOTOPBIX 3apErMCTPUPOBAH TOBAPHBIM 3HAK, IPYrME€ CBEICHMS,
OTHOCSIIIMECS K PETUCTPAllM TOBAPHOTO 3HaKa, a TAKXKe IMOC/ISIYIONINe U3MEHEHMS 3TUX CBEICHUIA.

Bl,maqa CBUIETEJIbCTBA Ha TOBap]-l])lﬁ 3HAK TIPOMU3BOOUTCSA PocmiatenToM B TedeHUE Mecdla C OaThbl
perucrpalili TOBApHOIo 3Haka B PeeCTpe. PCFI/ICTpaHI/ISI TOBApPHOI'O 3HaKa Z[GVICTBYCT J10 UICTEYECHUA 10 JIeT, cUuTas
C OaThbl Imoga4yu 3asiBKU. CpOK Z[eﬁCTBHSI pETUCTpallii MOXKET OBITH IOpoOMJICH ITO 3adABJICHUIO HpaBOO6IIaJIaT€J'[$I,
IIOJAaHHOMY B TCYCHUCEC IMOCJIICAHECTO Irojaa €€ ,Z[eﬁCTBHSI, Ka)KI[I:IfI pas Ha 10 JICT.

ITo xomataiicTBy mpaBooOyajgaTens mjis TIPOMIEHUS CpoKa IeHCTBUS pPErucTpallii €My MOXET OBITh
IPEIOCTABIEH IIECTUMECSIYHBIA CPOK IIOCIE MCTEYEHMSI CpOKa AEUCTBUS PETUCTPALMU IIPU YCIOBUM YILIAThI
,ZlOHOJlHI/lTCJIbHOP'I TIOLJINHBI.

IOpunnueckue u puzndeckue nuia Poccuiickoii Denepaiiy BlipaBe 3aperucTpUpOBaTh TOBApHBIN 3HAK B
Sapy6e)KHI>IX CTpaHaX WM IIPOU3BECTU €TI0 MCXKAYHAPOAHYIO PCIrUCTpAlINIO.

3asgBKa Ha MEXIYHApOIHYIO PETHCTPAIIAIO TOBAPHOTO 3HaKa ITofacTcs Yepe3 PocrmaTeHT.



Hcnoab3oBaHueM TOBApHOTO 3HAKA CYWTAeTCs IIPUMEHEHWE €ro Ha ToBapax, Ui KOTOPHIX 3HaK
3apeTUCTPUPOBaH, U (MJIM) UX YITAKOBKE IIPaBOO0IamaTeIeM WIIM JIUIIOM, KOTOPOMY TaKoe IIPaBO IIPEIOCTABICHO
Ha OCHOBE JIMIICH3MOHHOTO TOTroBopa. Mcmob30BaHMEM MOXKET OBITh MIPU3HAHO TaKKe MPUMEHEHHNE TOBApHOTO
3HaKa B peKjJaMe, IeYaTHBIX WM3JaHWSAX, Ha O(UIMaIbHBIX OJlaHKaX, Ha BBbIBECKax, MpPU IEMOHCTpallUU
SKCIIOHATOB Ha BBICTABKaxX M sApMapkKax, IpoBoauMbIX B Poccuiickoit @eaepaliviv, Ipyu HAIMYUKM YBaKUTEIbHBIX
MPUYMH HEIPYMEHEHMs TOBAPHOTO 3HAaKa Ha ToBapax U (MJIM) UX YIIaKOBKE.

Perucrpaiist ToBapHOTro 3HaKa He JaeT IpaBa MpaBoo0IanaTelio 3alpPeTUTh NCITOIb30BaHUE 3TOI0 TOBAPHOTO
3HaKa IPYTUMU JTUIIaMH B OTHOIIIEHNU TOBapOB, KOTOPHIC OBIIM BBEACHEI B IPaXXIaHCKUIL 000POT Ha TEPPUTOPUN
Poccuiickoit @enepaiiiu HEMMOCPEACTBEHHO MPABOO0OJIAATEIEM WY C €T0 Comiacusl (MCYepinanne npas).

[IpaBooGaamaTesb MOXET IPOCTABIISATh PSIIOM C TOBapHBIM 3HAKOM HpeAyNpeauTe/IbHyI0 MAPKHAPOBKY B BUIC
JIaTUHCKOM OYKBHI «R» 1y matuHckoit OykBBI «R» B okpykHOCTU ® MO0 CIOBECHOTO 0003HAYEHUS «TOBAPHBIN
3HaK» WIU «3apEerMCTPUPOBAHHBIN TOBapHBIM 3HAK», YKA3bIBAMOIIYI0 HAa TO, YTO NPHUMEHSIEMOe OO0O3HAaYeHUE
SIBJISIETCSI TOBAapHBIM 3HAKOM, 3aperucTpupoBaHHbIM B Poccuiickoit @enepannu. B coorBercTBUM cO CT. 28
3aKoHa O TOBAapHBLIX 3HAKaX IPEHOCTaBICHHE IIPABOBOM OXpaHBEI TOBAPHOMY 3HAKy MOXET OBITH OCHOPEHO M
NMPU3HAHO HENEHCTBUTENBHBIM TIOJIHOCTBIO MJIM YAaCTUYHO B TEUEHME BCETO CPOKa NEWCTBUS IPAaBOBOM OXpaHBI,
ecIy OHa OblLIa IpeaocCTaBlieHa ¢ HapylleHHueM TpeOOBaHUIA, YCTAHOBJIEHHBIX JaHHBIM 3aKOHOM. DTO Kacaercs
TaKXKe 1 OOIIEM3BECTHBIX TOBApHbBIX 3HAKOB. PelieHue nmpuHumaeT [lajata o maTeHTHBIM CIIOpaM.

[IpaBoBasi oxpaHa TOBAPHOI'O 3HAKA MPEKPAIIAETCA, B YACTHOCTHU:

® B CBA3U C UICTCUCHUECM CpOKa I[eﬁCTBHﬂ perucrpalu 3Haka,

e Ha OCHOBAaHMWHM BCTYIIMBIICIO B 3aKOHHYIO CHJIY pPEHICHMUA Cyda O AOCPOYHOM IIPpEKpallCeHUMH HpaBOBOfI OXpaHbI
KOJUICKTUBHOI'O 3HaKa B CBA3M C MCIIOJIB30BAHUMEM OTOIO 3HakKa Ha ToBapax, HC 06naz[a}0mux CIAUHBIMU
Ka4Y€CTBEHHbIMU UM UHBIMU €AMHBIMU XapaKTECPUCTUKAMU

e Ha OCHOBAaHMU IIPHUHATOIO B YCTAHOBJICHHOM IIOPAAKE PEIICHHA O AOCPOYHOM IIPEKpaAllCHUUN HpaBOBOﬁ OXpaHbI
TOBApHOI'O 3HaKa B CBA3U C €0 HCUCITOJIb30BaAHUEM |

e Ha OCHOBAaHUU DPCIICHHUA OpraHa II0 I/IHTGJTJ'ICKTyaJTI)HOIL/'I COOCTBEHHOCTH O JOCPOYHOM IPCKpalllCHUN HpaBOBOﬁ
OXpaHbl TOBAapHOIo 3HaKa B Cjay4yac JMKBUIALUW HOPpUIHWYCCKOro Jjauia — npaBoo6nanaTen51 NI IIpeKpalacHUA
MpearnpUHUMATEbCKOM NeATeIbHOCTH (pH3MUECKOro JIriia — MpaBoodIaaaTesis;

® B CJIydyac€ OTKasa OT HEC HpaB006JTa)IaT€J'lH.

4. Tlonsarne u OXpaHa HANMEHOBAHUA MECTA NMIPOUCXO0KACHUS TOBapa

Hapsiny ¢ ToBapHBIMM 3HAaKaMHW BaXXHBIM CPEACTBOM MHIMBUIYaIM3allMM HEKOTOPBIX TOBApPOB SIBIISIOTCS
HaMMEHOBaHUs MECT UX IPOUCXOXIEeHUs (majee — HaumMeHoBaHMs). B coorBerctBUM co cT. 30 3akoHa o
TOBapHBIX 3HaKaX HAMMEHOBAHHE MECTA MPOMCXOXKIEHHS TOBapa — 3TO O0O3HAYeHWUeE, IPEICTaBIISIONIee COOOM
OO copepKallee COBpeMEHHOE MJIM MCTOPUUYECKOEe HaMMEHOBAaHWE CTPaHbl, HACEJICHHOTO IMYHKTa, MECTHOCTHU
WIA OPYroro reorpad®myeckoro o0beKTa (majee — reorpauueckmii 00beKT) WM IPOM3BOTHOE OT TaKOTo
HaMMEHOBAHUS U CTaBlliee U3BECTHBIM B Pe3YJIbTAaTe €ro MCIIOJb30BaHUS B OTHOIIEHUH TOBapa, 0CO0ObIE€ CBOICTBA
KOTOPOIr0 HCKJIIOYHTEJbHO WM IVIABHBIM 00Pa3oM ONpPeAeAlOTCS XaPAKTEPHbIMH I JAHHOIO reorpauueckoro
00bEKTA NPUPOAHBIMH YCJIOBUAMM M (WJIH) JIOACKMMH (DAKTOPAMH.

He npusHaeTcs HaMMEHOBaHMEM MeCTa ITPOMCXOXKICHUS TOBapa 00O3HAYCHHE, XOTS W IIPEICTaBIISIONIce
coboit WM copepxalllee Ha3BaHUE Treorpaduyeckoro oobekra, HO Bomedmee B Poccuiickoit Demepanmym Bo
BceoOIIlee YIoTpeOsieHrne Kak OO0O3HAaueHWe ToBapa ONpPENeJIEeHHOTO BHUIA, HE CBSI3aHHOE C MECTOM €ro
M3rOTOBJICHUA (II. 2).

CornacHo ct. 30 3akoHa O TOBapHbIX 3HAaKax IIpaBOBasi OXpaHa HauMeHoBaHusi B P® Bo3HuKaeT Ha
OCHOBaHMM €r0 PercTpPauMM B IIOPSIKE, YCTAHOBIIEHHOM JaHHBIM 3aKOHOM WM B CUJIY MEXIYHApOMIHBIX
norosopoB Poccuiickoit @eneparuu. JIuio, 3aperucTpupoBabliiiee HAMMEHOBaHUE, ITOJIyYaeT IPABO MTOJIb30BaHMS
UM, €CJIM IPOU3BOAMMBINA NAHHBIM JIMIIOM TOBAp OTBEYaeT yCTAHOBJICHHBIM 3aKOHOM TpeboBaHusIM. [IpaBo
MTOJTE30BaHMS 3TUM K¢ HaMMEHOBAHNEM MOXKET OBITH MPEAOCTABICHO JIIOOOMY IOpUINIECKOMY WIIH (DU3MIECKOMY
JINITy, KOTOPOE B TpaHMIIAX TOTO Xe reorpadmyeckoro o0beKTa IPOM3BOIMT TOBAap, OOJANAIONIMI TEMM XKe
OCHOBHBIMHM CBOIicTBaMU. PervcTpanivst HAMMEeHOBAaHUS IeHCTBYeT 0eCCPOUHO.

3agBKa HA perucTpPalMI0 M IIpeJOCTaBlIeHUE IIpaBa II0Jb30BaHMUS HAaUMEHOBAaHMEM WM 3asiBKa Ha
MpENIOCTaBJICHUE IIpaBa IIOJb30BaHUSI YXE€ 3aperMCTPUPOBAHHBIM HaMMEHOBAaHMEM (Jajiee — 3asiBKa)
odopmiIsieTcs: B cooTBeTcTBUM ¢ IIpaBuiiaMy COCTaBIICHMSI, ITOAaYM M PACCMOTPEHMSI 3asiBKM Ha PErMCTPALUIO U
MpeIoCTaBJICHNE TIpaBa ITOJIb30BAHUS YKE 3aperMCTPUPOBAHHBIM HaWMEHOBAaHWEM MeCTa IPOMCXOXICHUS
tosapa!. 3asgBka mogaerca B PocnareHT dusnueckuM U (WIK) IOPUINYECKUM JTULIOM (JIMLIAMH) CAMOCTOSITEIBHO
WJIY Yepe3 IaTeHTHOTO OBEPEHHOTO.



3asiBKa 10JIKHA coepXkaTh:

]) 3asdBJICHUEC O PErucTpalivy M npeaoCTaBJCHUU IIpaBa ITOJIb30BaHMWA HAMMCHOBAHUCM WM O NPCAOCTAaBJICHUU IIpaBa
MOJIb30BaHUS YXe 3aperMCTpUPOBaHHBIM HaMEHOBAaHUEM C YKa3aHUEM 3asiBUTENs (3asiBUTENEit), a Takke ero (ux)
MECTOHAXOXICHUS NN MECTOXKUTEIIbCTBA,

2) 3asgBisieMoe 0003HAYEHUE;

3) ykazaHWe TOBapa, B OTHOIIEHUMM KOTOPOTO MCIIPAllIMBAIOTCS perucTpauuss u (MJIM) TIpelocTaBiceHUE IIpaBa
II0JIb30BaHUS HAMMCHOBAHUEM;

4) ykazaHue MecTa IPOUCXOXIeHUs (TPOU3BOACTBA) TOBapa (rpaHUll reorpadryeckoro o0bekTa);

5) omucaHKe 0COOBIX CBOICTB TOBapa.

B ciyuae, eciu reorpaduyeckuii 00ObeKT HaxXoauTcs Ha Tepputopumn Poccuiickoit Pepepaivn, K 3asiBKe
MpUJIaraeTcs 3aKJII0UeHe KOMITe-TEHTHOTO OpraHa o TOM, UTO B FpaHMIIaX YKa3aHHOTo reorpaduyeckoro oobhekra
3asIBUTE/Ib TIPOM3BOAUT TOBap, OCOOBIE CBOWCTBA KOTOPOTO OIPEIEISIOTCS XapaKTepHbIMU IS JaHHOTO
reorpaduyeckoro 00bEeKTa MNPUPOIHBIMU YCIOBUSIMU U (Wav) Jdoackumu daktopamu. B ciaywae, ecnu
reorpamIecKuii 00bEKT HaXOOMTCH 3a IpeneiaMu Poccuiickoii Denepannu, K 3asiBKe IIpUIaracTcsl JOKYMEHT,
MOATBEPXKIAIOLIMIA TPaBO 3asIBUTE/ISI HA 3asIBJIEHHOE HAMMEHOBAHME B CTpaHe MPOUCXOXKAEHMS TOBapa.

K 3agBke Takxke mpuiaaraeTcsli NOKYMEHT, MOATBEPXAAIOLIMIA yIUIaTy MOLUIMHBL 3a MOJAadyy 3asiBKU B
YCTAHOBJIEHHOM pa3Mepe.

DKcrepTr3a 3asBKU OCYIIECTBIsIeTcsl PocraTeHToM M BKIIOYAaeT (DOPMAJIBHYI0 3KCHEPTH3Y M 3KCHEePTH3Y
3asBJEHHOT0 0003HAYEHUSI.

ITo pesynpTaTamM SKCOEPTU3bl OpraH IO WHTE/UIEKTYaJbHOIH COOCTBEHHOCTM NpPUHKUMAET pellieHne o
perucTpanum Ujiv o0 OoTKa3ze B perucTpallii HauMEHOBaHUSI W O MPENOCTaBJIEHUM IMpaBa IMOJb30BAaHUS ITUM
HaMMEHOBaHMEM JIMOO pellIeHHWE O MPENOCTABAEHUU WM 00 OTKa3e B MPEAOCTaBICHUM IpaBa IOJb30BAHUS YKE
3apErMCTPUPOBAHHBIM HAMMEHOBAHUEM.

B ciryyae Hecormacus ¢ pelieHrueM, IPUHSATHIM 10 pe3yabTaTaM ¢opMaIbHOM 3KCIePTU3bI 3asIBKM, 00 OTKa3e
B MPUHSTUU 3asiBKHM K PACCMOTPEHMIO, WX C PELICHUEM, IPUHSATBHIM T10 PE3YJIbTATaM 3KCIIEPTU3bI 3asIBJICHHOTO
0003HaYeHUs, WJIM C pelleHreM O TPM3HAHUM 3asIBKM OTO3BAaHHOW 3asBUTEIb MOXET I0JaTh BO3paxkeHue B
ITanaty 1o MaTeHTHLIM CIOpaM B TEYEHUE TPEX MECSLIEB C 1aThl TMOJYyUY€HUSI COOTBETCTBYIOLIETO PEIIeHMSI.

Ha ocHoBaHuM pelieHus Mo pe3yabTaTaM 3KCHepTrU3bl PocnaTeHT MpOU3BOAUT PETMCTPALlii0 HAUMEHOBAHMS
B Peectpe. Brinaua cBuaeTebCTBA HA MPABO M0JIb30BAHMS HAUMEHOBAHMEM TTPOM3BOIUTCS B TEUEHUE MECSILIA C 1aThl
MOJy4eHUsI JOKYMEHTA 00 YILJ1aTe MOIUIMHbI.

CBuAeTeabCTBO AckicTBYyeT n0 ucredeHmss 10 jer, cuurass ¢ jgatbl nogauyu 3asBKU. Cpok AEHCTBUS
CBUJIETEJbCTBA MOXET ObITh MPOJUIEH KaXablii pa3 Ha 10 JieT mo 3asBiaeHUIO 00JamaTesisi CBUIETENbCTBA U TIPU
YCJIOBUU TIPEACTABICHUS UM 3aKJIOUEHUsI KOMIIETEHTHOTO OpraHa, B KOTOPOM IOATBEPXAaeTCs, YTO obagaTesib
CBUJIETENbCTBA MPOU3BOAUT B TPaHMIAX COOTBETCTBYIOUIETO reorpaduyeckoro oObeKTa TOBap, OOIamarouInii
yKazaHHBIMH B Peectpe cBoiictBamu. Eciu reorpadmdeckmii oObeKT HAXOMMTCS 3a IpenenamMu Poccuiickoit
Denepanmu, obamgaTesb CBUACTEIBCTBA TIPEACTABISCT JOKYMEHT, ITOATBEPKIAIOIINI €ro IIpaBoO Ha ITOJIb30BaHME
HaMMEHOBAHUEM B CTPAHE MTPOUCXOXKICHMS TOBapa.

Opunnyeckue n ¢usmdeckue auia Poccuiickoit Penepaniiy BIpaBe 3aperucTpUpOBaTh HAaMMEHOBAHMUE
MecTa IIPOMCXOXKIECHMS ToBapa B 3apy0exkHbIX cTpaHax. [lomaya 3asBKU B 3TUX CTpaHaX MPOU3BOIUTCS IMOCJIE €ro
perucTpaliy 1 MoJlydeHus IpaBa MoJIb30BaHUs HauMeHoBaHMeM B Poccuiickoit @eneparin.

Wcnosb3oBaHeM HAMMEHOBAHUSA MeCTA NPOMCXOXKIEHHS TOBapa CUYMTAETCSl NMPUMMEHEHUE €ro Ha ToBape,
3TUKETKaX, YIIaKOBKe, B peKjaMe, MPOCIeKTax, cueTax, 6JlaHKaxX U MHOW JOKyMEHTALlMU, CBSI3aHHOW C BBeIeHUEM
TOBapa B IpaxmaaHcKuii 000poT. He momyckaeTcs ucnoib30BaHNe 3aperiCTPUPOBAHHOIO HAMMEHOBAHHMS JIMIIAMU, HE
WMEIOLIUMHU CBUIIETEJILCTBA, AaXe €CJM MPU 3TOM YKa3bIBAETCS IMOMIMHHOE MECTO MPOUCXOXIEHUS TOBAapa WU
HarVMEHOBaHNE MCIIOJb3yeTCs B IepeBoJe JMOO B COYETAHUMU C TAKMMU BBIPAXEHUSIMMU, KaK <«POId», «THUII»,
«AMUTALMS» U T.011., a TaKKEe MCMOJb30BaHUE CXOJHOIO O0O3HAUYEHUS IS JIIOOBIX TOBapOB, CIIOCOOHOTO BBECTU
norpedbuteneit B 3a0ayXKIeHUE OTHOCUTEJIBHO MeCTa MPOMCXOXAEHUSI M OCOObIX CBONCTB TOoBapa (HE3aKOHHOE
HCIIO/Ih30BaHEe HAMMEHOBAHUS MECTa IPOUCXOXICHMS ToBapa). ToBaphl, STUKETKH, YIIAKOBKU 3THX TOBApOB, Ha
KOTOPBIX HE3AKOHHO MCITOJb30BaHbl HAMMEHOBAHUS WJIM 0003HAYEHMSI, CXOAHbIE C HUMU 10 CTENIEHW CMELIECHUS,
SBIISIIOTCS KOHTpadakTHpiMUA. OOJ1anateb CBUACTEIbCTBA HE BIpaBe MPEIOCTABISATh JUIIEH3UM Ha MOJIb30BaHUE
HAaMMEHOBAHUEM NPYTUAM JIMLIAM.

OO6amatesb CBUAETEIbCTBA MOXET MPOCTABJISITh PSAOM C HAMMEHOBaHUEM NpeaynpeauTelbHyI0 MADKMPOBKY B
BUJIE CJIOBECHOTO OOO3HAYEHUS «3apeTMCTPUPOBAHHOE HAMMEHOBAaHUE MeCTa IMPOUCXOXIEHUS ToBapa» WU
«3apeructpupoBaHnHoe HMIIT», ykasbiBalollylo Ha TO, 4YTO TMPUMEHsSIeMOoe OO0O3HaYeHue SIBISETCS
HaVMEeHOBaHUEM, 3aperucTpupoBaHHEIM B Poccuiickoit Mdenepaiini.

IIpenocTaBieHre MpaBoBOI OXpaHbl HAMMEHOBAHMIO MECTA MPOUCXOXIEHUS TOBapa MOXET ObITh OCIIOPEHO U



MPU3HAHO HEAEHCTBUTENbHBIM B TeYeHME BCEr0 CpoKa JECTBUS IPaBOBOM OXpaHbBI, €CJIM OHa ObUIa
MpefoCTaBlIeHa ¢ HapylleHHeM TpeOOBaHMii, YCTAHOBIEHHBIX 3aKOHOM O TO-BapHBIX 3HakaX. [IpegocraBieHue
IIPAaBOBOI OXpaHbl HAMMEHOBAHUIO U CBUIETEIBCTBO MPU3HAIOTCS HEAEMCTBUTEIbHBIMI HA OCHOBAHUM PELLIEHUST
[Manarsl 110 MaTEHTHBIM CIIOPaM, a TAKXKE BCTYITUBILIETO B 3aKOHHYIO CHJTY PEIIEHUsI CY/a.
IIpaBoBast oxpaHa HaMMEHOBAHMUSI MECTA IIPOMCXOXKAECHMSI TOBapa MPeKPaIlaeTcs B CBSI3HU C:
® JCYE3HOBCHUEM XapaKTCPHbLIX IJId JaHHOIO reorpaq)vmecrmro 00BeKTa YCJTOBI/Iﬁ 1N HEBO3MOXHOCTbBIO ITPOU3BOACTBA
ToBapa, 001aJalolIero ykasaHHpIMU B PeecTpe cBoiicTBamu;
o yTpaToﬁ MHOCTpaHHBIMU IOPUIWYECCKUMU HIIN (1)1/131/1‘{€CKI/IMI/I JIMIaMM IIpaBa Ha JaHHOC HaMMCHOBaAHHE B CTpaHC
MPOMCXOXKICHNUS TOBapa.
JeiicTBHE CBUIETEILCTBA MPEKPALIAETCS, B YACTHOCTHU:
e B CBSI3U C yTPaTOli TOBAPOM OCOOBIX CBOMCTB, YKa3aHHBIX B PeecTpe B OTHOIIIEHMY TaHHOTO HAUMEHOBAHMS;
e B CBS3U C MpeKpallleHUEM IIpaBOBOIl OXpaHbl HAMMEHOBAHMSI, a TAKXKe B CiIydyae JUKBUIALWU IOPUAUIECKOro JUla —
06na;[aTeﬂs{ CBUOCTECIIBCTBA,
® Ha OCHOBAHHWU IIOJAaHHOIO B Pocmatent 3asgBiaeHus O6)'IaII8.T€J'[$I CBUIECTCIBbCTBA.
IIpaBoBast oxpaHa HAMMEHOBAHMSI MECTa IMPOMCXOXIECHUS TOBApa U IEUCTBUE CBUIETEILCTBA MIPEKPALLAIOTCS
Ha OCHOBaHMU peleHus [1anaTel 110 AaTEHTHBIM CIIOpaM, OpraHa o MHTEJ/UIEKTYaJIbHOI COOCTBEHHOCTH, a TAKXKe
BCTYIMBIIETO B 3aKOHHYIO CUJy pelieHMs cyna. Pemenus IlamaThl MO MATEHTHBIM CIIOpaM, IMPUHSITBHIE IIO
BO3paXXCHUSIM U 3asBJICHUSIM, YTBEPXIAIOTCS PYKOBOIUTENIEM OpraHa I10 MHTEUIEKTYaJIbHOM COOCTBEHHOCTH,
BCTYMAIOT B CUITY C JIaThl X YTBEPXKAECHUS U MOTYT ObITh 00KaIOBAHBI B CY/ B COOTBETCTBUU C 3aKOHOIATEIHCTBOM
Poccuiickoit denepanmu.

5. 3ammra npaB HA TOBAPHBI 3HAK U HAMMEHOBaHNE
MecTa NPOUCXO0KIAEHUS TOBapa NMPABONPUMEHUTEIbHBIMH (IOPUCAMKIIMOHHBIMHI) OPraHaMu

Cr1opHl, CBsSI3aHHBIE ¢ TIPUMEHEHNEM 3aKOHA O TOBapHBIX 3HAKaX, paCCMATPUBAIOTCS CyAaMH B COOTBETCTBUH C
WX KOMIIETCHIIMEUW B TIOPSIAKE, YCTAHOBICHHOM 3aKoHoOmaTelbcTBOM Poccuiickoir Mdenmepammy, B TOM YHCIIE
CIIOPHI:

e 0 HapylLICHUH MCKJIIOUUTEIBHOTO IIPaBa Ha TOBAPHBII 3HAK;

e 0 JIOCPOYHOM ITpeKpalleHNH TTPaBOBOI OXpaHbl KOJJIEKTUBHOIO 3HaKa BCIIEACTBUE €rO MCITOJb30BaHUS Ha TOBapax, He

00JIa1ar0IMX eIMHBIMI KAYeCTBEHHBIMU WM MHBIMU €MHBIMU XapaKTepPUCTUKAMMU;

e 0 3aKJIIOYEHUH M 00 WMCIOJHEHUU JIMIEH3MOHHOIO JOroBOpa M J0TOBOpa O Iepefaye UCKIIOYMTENBLHOIO MpaBa Ha

TOBapHBI 3HaK (IOroBopa 00 YCTyIKe TOBAPHOTO 3HAKA);

® O HC3aKOHHOM HCIIOJIb30OBAHWMM HAMMCHOBAHUA MECTA IIPOUCXOXKICHUA TOBapa.

B cuny cr. 46 3akoHa O TOBapHBIX 3HaKaxX MCIOJb30BaHWE TOBAPHOIO 3HAaKa M HAMMEHOBAaHUSI MecTa
MMPOUCXOXICHNUSI TOoBapa WM CXOZHOTO C TOBAapHBIM 3HAKOM WM HaMMEHOBaHMEM OOO3HAUYCHHS,
MpOoTUBOpeYalliee MOJOXEHNSIM TaHHOTO 3aKOHa, BjieueT 3a CO00M Irpak1aHCKY10, a TaKXKe aIMUHUCTPATUBHYIO U
YTOJIOBHYIO OTBETCTBEHHOCTh B COOTBETCTBUH C 3aKOHOIATEILCTBOM Poccuiickoit demeparimu.

3amyTa rpaxkmaHCKHMX NMPaB OT HE3aKOHHOIO HCIIOJb30BaHUS TOBApPHOTO 3HAaKa ITOMUMO TpeOOBaHUL O
MpeKpalleHnd HapyIIeHWSI WM B3BICKAHUS YOBITKOB OCYIIECTBIISICTCS TaKKe ITyTeM IMyOJMKAIlUM CYIeOHOro
peIIeHNSI B 1LIEJISIX BOCCTAHOBJICHHUS IEJIOBOI pemyTallMy ITOTEPIEBIIETO, YIAaJeHUS 3a CUeT HapyIIMTENs C
KOHTpadaKThIX TOBAPOB, 3TUKETOK, YIIAaKOBOK HE3aKOHHO MCITOJIb3YeMOI'0 TOBAPHOTO 3HaKa MJIN CXOTHOTO C HUM
0 CTENIEHU CMEIIeHUsI 0003HaueHHUsI JUOO YHMUTOXEHMSI 3a CUET HapylIUTeas KOHTpadaKTHBIX TOBApoOB,
STUKETOK, YIIAaKOBOK B Clyyae HEBO3MOXKHOCTH yIaJICHMS ¢ HUX HE3aKOHHO MCIIO0JIb3yeMOro TOBApHOTO 3HaKa WU
CXOOHOTO C HHUM [0 CTEelMeHU CMelIeHUs] OO0O03HAUYeHMsI, 3a MCKJIIOUYEHMEM CiIyyaeB oOOpallleHUsl B3TUX
KOHTpadaKTHEIX TOBAPOB, STUKETOK, YIIAKOBOK B JOXOJ TOCYIapCTBa MM UX IIepeaadr IpaBoO0IagaTeIIio IO eTo
3asIBJICHUIO B CYCT BO3MEIIEHUS YOBITKOB WJIM B IIEJISIX X ITOCTICIYIONIETO YHUITOXKCHMSI.

JIno, He3aKOHHO MCITOIB3YIONIee 3apeTCTPUPOBAHHOE HAMMEHOBAHME MECTa IIPOMCXOXKICHUS TOBapa WA
CXOIHOE C TAaKMM HanMMEHOBaHMEM O0O3HAUYeHUE, 00sI3aHO I10 TPEOOBAaHMIO 00IamaTe s CBUIETEILCTBA Ha IIPaBO
HCIOJIb30BaHUsI HAMMEHOBAHUS, TOCYIapCTBEHHOI'O OpraHa, IIPoKypopa WIX O0IIeCTBEHHOM OpraHU3alliu:

® JTIPEKpPaAaTUTLb €ro MCIIOJIb30BaAaHUE, a TAKXKC BO3MECTUTb NPUYMHCHHBLIC Y6I)ITKI/I B COOTBETCTBUU C TIpaXIaHCKUM

3aKOHOIATEILCTBOM;

e OnyOJMKOBaTh CyIeOHOE pEeIIeHUE B 1Ie/ISIX BOCCTAHOBJICHUS IEJIOBOI pEITyTally MOTEePIIEeBIIIETO;

® VYIAJIUTh C KOHTpa(I)aKTHI)IX TOBApPOB, 9TUKETOK, YIIAKOBOK HE3aKOHHO HCIIOJIb3YyEMOC HAMMCHOBAHUC WUJIM CXOOHOE C

HUM OO0 CTCII€EHU CMCEILUCHUS o0o3HayeHue J11bdo YHUUTOXKXUTDH KOHTpa(baKTHble TOBAaphbl, 9TUKCTKU, YIIAKOBKU B CIydyac
HEBO3MOXHOCTHU yAaJICHUA C HUX HE3AKOHHO UCITOJIB3YyEMOTO HAMMEHOBAHUA NJIW CXOJHOTO C HUM 0003HaYEeHUSI.
[IpaBooOnamarens u oOMamaTedb CBHIOETEILCTBA Ha TIIpaBO IIOJIb30BAaHMSI HaWMEHOBAaHMEM MecTa



MMPOUCXOXICHHS TOBapa BMECTO TPeOOBAHMS O B3BICKAHWM IPUYMHEHHBIX YOBITKOB BIIpaBe TPeOOBATh OT JIMIIA,
HE3aKOHHO WCITOJIB3YIOIIETO TOBapHBINA 3HAK WJIM HAaMMEHOBAaHHWE, BBITIATHI OIPEHC/ISIEMOM CYIOM JAeHEKHOM
KoMnencanun B pasmepe oT 1000 mo 50 TeIc. MWHMMANBHBIX pa3MEpOB OIUIAThI TPyHa, YCTAHOBJICHHBIX
denepaabHBIM 3aKOHOM.

Co cBOeil CTOPOHBI JIMIIO, IIPOM3BOISIIEE MPEIyNPEeIUTEIbHYI0O MAapKUPOBKY IO OTHOLIEHUIO K
He3aperucTpupoBaHHoMy B Poccuiickoit @Penmepaniy TOBapHOMY 3HAKy WIM HaMMEHOBAaHUIO MeCTa
MMPOUCXOXICHNUSI TOBapa, HECEeT OTBETCTBEHHOCTh B IIOPSIIKE, MPEIYCMOTPEHHOM 3aKOHOMATEJIECTBOM
Poccuiickoit @enepannu.

HMHocTpaHHbBIe IopuaAnMdecKre W (pU3NUECKHe JUIA TTOIb3YIOTCA IIpaBaMU, MPEeIyCMOTPEHHBIMM 3aKOHOM O
TOBapHBIX 3HAaKaX, HapaBHE C HIOPUANYCCKUMH M (du3NIecKuMH aunamMu Poccuiickoit ®Demepaliii B CHITY
MeXXIyHapoaHbIX 1oroBopoB Poccuiickoit Ddenepaliiy WK Ha OCHOBE IMIPUHIINIIA B3AUMHOCTH.

IIpaBo Ha peructpaumio B Poccuiickoit Pepepanyi HauMEHOBAaHMI MECT ITPOMCXOXKIEHUS TOBapoOB
MPENOCTABMISIETCSl IOPUIUYECKUM U (PU3UUYECKUM JIMLAM TOCYAApCTB, MPENOCTABISIIONIMX aHAJIOTMYHOE MPABO
IOpUINYECKNM U hu3nmIecKuM uiiaM Poccuiickoit @enepaiin.

B cootBerctBuM co c1. 14.10 KoAIl He3akOHHOe UCMHOJb30BaHME 4YYXXOro TOBAapHOIO 3HaKa, 3Haka
0o0CIIyXKMBaHUS, HAaMEHOBAaHUS MeCTa IIPOMCXOXICHMS TOBapa WIM CXOOHBIX C HUMHM OOO3HAUYCHUN I
OMHOPOIHBIX TOBApOB BJICUET HAJIOXEHHE aaIMUHUCTpaTUBHOrO ITpada. bojee cTporyio OTBETCTBEHHOCTh
ycraHaBimuBaeT cr. 180 VYK P®. Heckonpko Msrde HakasaHWe 3a HE3aKOHHOE UCIIOJb30BaHUE
MpeaynpeanTeIbHOM MAapKUPOBKM B OTHOIIIEHUM HE 3aperucTpupoBaHHOro B P® ToBapHOro o6o3HaueHus (1. 2
ct. 180 YK).

BaxxHyio pojib B 3alllUTe BCEX BUIOB MCKIIOUMTENBHBIX IIpaB WIpaloT TaMOXKEHHble opranbl. IlojoxXeHue o
3aI0MTe IIpaB MHTCJUICKTYaJIbHOM COOCTBEHHOCTH TaMOXEHHBIMM opraHamu (mamee — IlonoxeHue),
yrBepxaeHHoe ITpukasom TocymapcTBeHHOro TamoxeHHOro komurera P® or 27 okrsaopsa 2003 r. Ne 1199! B
cooTBeTCTBUM ¢ TaMoXXeHHbIM KoaekcoM Poccuiickoit @enepariuy onpenensier eAMHbIA TOPSIIOK 00eCIeYeHUs
3aIUTEl TIpaB WHTEIICKTYaIbHOM COOCTBEHHOCTH TAaMOXCHHBEIMH OpraHaMM, B TOM YHCJIE TIOPSIOK ITOHadm
3asIBJICHUSI O MIPUHITUM Mep, CBSI3aHHBIX C IIPUOCTAHOBJICHNEM BEHIITyCKAa TOBAPOB, TPeOOBAHUS K 3asBISICMBIM
CBEICHUSM B 3aBUCHMOCTH OT BHIAa 00BEKTa MHTEJUIEKTYaIbHOM COOCTBEHHOCTH, MOPSIIOK BEACHUSI TAMOXEHHOTO
peecTpa 00BbEKTOB UHTEJUIEKTYaIbHOM COOCTBEHHOCTU.

IIpaBooGsangaTesnb BIpaBe MOAATh 3asIBJICHUE O MPUHSITUN MEpP, CBSI3aHHBIX C IPUOCTAHOBJICHUEM BBIITyCKa
TOJBKO TE€X TOBApOB, KOTOPhIE COomepKaT OOBEKThl aBTOPCKOrO IpaBa, CMEXHBIX MpaB, TOBapHbIE 3HAKHU, 3HAKU
00CITy>KMBaHUSI, HANMEHOBAHMST MECT TPOMCXOXICHHUS TOBAPOB M B OTHOIICHMH KOTOPBIX V MpaBOOOJIamaTesis
AMCIOTCS JTOCTaTOYHBEIC OCHOBAaHMS IT0jaraTh, 4YTO WX IIepeMeIIcHHEe dYepe3 TaMOXCHHYIO TpaHUILY WIH
COBepIIIeHIE ¢ HUMU WHBIX JeUCTBUN IPY X HAXOXKICHUH IO TAMOXEHHBIM KOHTPOJIEM MOXKET OCYIIIECTBIISITHCS
C HapyIIeHHEM ero MCKIIOUYMTENBPHBIX TIPaB B COOTBETCTBUHM C 3aKOHOIATEILCTBOM Poccuiickoit Menepaiinm 0o
WHTEJUIEKTYaJIbHOM COOCTBEHHOCTH (ajiee — TOBaphl, 001anarolre IMpru3HakaMy KOHTpadaKTHBIX).

TamoxxeHHBIe OpraHbl MPUHUMAIOT MEPHI, CBSI3aHHbBIC C TIPUOCTAHOBJICHUEM BBIITYCKa TOBApOB, 00JIaIar0IINX
NMpU3HAKaMU KOHTpadakTHbIX, Ha OCHOBAaHUM TUCbMEHHOIO 3asBJCHUS IIpaBooOJamaTessi WIM €ro
MpeAcTaBuTeNIA. Mephl, CBSI3aHHBIE C IIPUOCTAHOBJICHMEM TaMOXEHHBIMM OpTaHaMU BBIITYCKA TOBapOB,
oOajarommX IIpU3HAKaAMU KOHTpadaKTHBEIX, HE IIPEISITCTBYIOT IPaBOOOJIAmaTeslio MNpuoderatb K JIFOOBIM
CpeICcTBaM 3aIlIUTHI CBOMX IIPAaB B COOTBETCTBUY C 3aKOHOAATEILCTBOM Poccuiickoit Menepaiinm.

3asgBJICHUE MOKHO OTHOCUTBCS K OTHOMY OOBEKTY HWHTEICKTYaJIbHONM COOCTBEHHOCTH (0OBEKTaM
aBTOPCKOTO TIpaBa, 00beKTaM CMEXKHBIX IpaB, TOBAPHBIM 3HaKaM, 3HaKaM OOCTY>KMBaHUSI, HAUMEHOBAHUSIM MECT
MPOUCXOXIEHMS TOBAPOB) U CONEPKATh CBEACHUS:

® O 3adBUTCIIC,

e 00 00BbEKTE UHTEUIEKTYaIbHOM COOCTBEHHOCTH;

e TOBapax, 00JaJalolINX IPU3HaAKaM1 KOHTpaGaKTHBIX;

® IIp€AarnojaracMoM CpOKE€ IIpUHATHA MEP II0 MPUOCTAHOBJIICHUIO BbIIIYyCKA TOBApoOB, O6)'[a,[IaIOIJ_[I/IX IIpU3HaKaMH1

KOHTpa(aKTHBIX.

B oTHOIIEHUM 00BEKTa MHTEIIEKTYaIbHOM COOCTBEHHOCTH B 3asIBJICHUH YKa3bIBAIOTCSI CBeICHUS: 1) ISt
00BEKTOB aBTOPCKOIO MpaBa, B YaCTHOCTU O ¢hopMe Mpou3BeneHus (IMUCbMEHHas, 3ByKO- WJIM BUACO3aIUCh,
n3o0paxeHue, 00beMHO-IIPOCTPAHCTBEHHAs U T.1.); BUIe (JTUTepaTypHoe, mporpamma st 9BM, my3bIKalbHOE,
ayaIMOBU3YaJIbHOE, KUBOINCH, CKYJBIITYpa, Tpaduwka, au3aifH, ¢doTtorpadpmyeckoe W T.I.); HAMMEHOBAHUU W
OIMMCAHNU KaXIIOTO U3 3asBIIIEMBIX OOBEKTOB U T.I.; 2) IJIST OOBEKTOB CMEXHBIX ITpaB: 0 (hopMe IMPOU3BEICHMUS
(3ByKO3amuch, BHIOEO3allUCh U T.O.); BUOe Ipou3BedeHUsT (mporpamMma mit OBM, My3BIKaabHOE,
ayIMoOBU3yaJIbHOE, W T.I.); HAMMECHOBAHMU U OIMCAHMU KaXIOro M3 3asBISIEMBIX OOBEKTOB, O JTOKYMEHTaX,
IMOATBEPXKIAIOIINX HATUYKE TIPaB, 1 T.1.



AHAJOTUYHBIM 00pa3oM TIPUMEHUTENbHO K TOBapHBIM 3HAaKaM W 3HaKaM OOCTYXWBaHWS B 3asBICHUU
JIOJDKHBI OBITh YKa3aHBI CBEACHUS O WX HAMMEHOBAHMH; IIepeYHE TOBAPOB U YCIYT C YKa3aHHMEM WX KJIACCOB B
COOTBETCTBUM ¢ MexnayHapogHoi kinaccudukanueil toBapoB u yciayr (MKTY), B OTHOLIEHMUM KOTOPBIX
3apeTUCTpUPOBaH TOBAapHBIM 3HAK WJIM 3HAaK OOCIYyXHBaHUS; IOTOBOpax YCTyNKU B cllydyae, €clIi
HUCKJIIOUMTEJIbHBIE IpaBa MPUOOpPETEHBl IO TOroBOpYy 00 YCTYNKE TOBApHOro 3Haka, M T.A. TOYHO TaK Xe B
OTHOILIEHWHM HAUMEHOBAHUU MECT IPOUCXOXIECHMS TOBApOB, MOMHUMO CaMMX HaMMEHOBAaHMM, MPUBOIUTCS
rnepeyeHb TOBApPOB M YCIYT C YyKazaHuMeM uX KjiaaccoB B cooTBeTcTBUM ¢ MKTY, B OTHOLIEHHMM KOTOPBIX
3aperuCTpUPOBAHbl JaHHBIE HAWMEHOBAHUSI MECT IPOUMCXOXIEHUS ToBapoB. Kpome TOro, MOKHBI OBITh
TIPUBENEHBI CBEACHUS O MOKYMEHTaX, MOATBEPXKIAIONINX PETMCTPAIINIO, TPEIOCTaBIeHUE TpaBa IMOJIb30BaHUS
HauMMEHOBAaHMEM MeCTa MPOMCXOXICHUS TOBapa M BBEJECHME TOBApOB, COOEPXAILIMUX HaHHOE HAMMEHOBAaHME, B
rpaxmaaHCcKuii o6opoT Ha Tepputopun Poccuiickoit Dexepalium HEMOCPEACTBEHHO MPaBOObIanaTesieM U C ero
coryacusl.

CeeneHusi O ToBapax, oOOJagalolIMX MPU3HAKAMM KOHTpa(aKTHBIX, NPUMEHUTEIBHO K KaXIoMy U3
HauMMEHOBaHU O0bEeKTa MHTEJUIEKTYaJIbHON COOCTBEHHOCTH, YKa3aHHBIX B 3asBIIEHUU, JIOJDKHBI TIPEICTABIISITH
coboii moapobHYy MHGpOPMALIMIO O TOoBapax, 0OECIeUYUBAIOIIYI0 BO3MOXHOCTb UX BbISIBICHUSI TAMOXEHHBIMU
opraHamMu (OITMCaHME BHEIITHETO BUIA TOBApOB (WX YITAKOBKM, STUKETKM W T.O.), YKa3aHHUC YITOJTHOMOYCHHBIX
HUMIIOPTEPOB, UMEIOIIIMX COIJIacKe IMpaBoobamaTesis Ha BBeIeHNE TOBAPOB B TPaXkIaHCKU 000pOT, SKCIIOPTEPOB,
MIPOU3BOIUTENICH U 1Ip.).

K noxymeHTaM, MOATBEPXKIAIOINIMM HaJIMYuMe MpaBa Ha 00BEKTHl MHTEUIEKTYaIbHOW COOCTBEHHOCTH, MOTYT
OTHOCUTBCSl TaKWe JOKYMEHTHI, KaK, B YAaCTHOCTHM: CBUIETEIBCTBO O JCTIOHMPOBAHWU SK3EMIUISIPOB WA 00
odulmanpHOl perucTpaluu nporpamMm it OBM u 6a3 maHHBIX; TPyOOBOK JOroBOp (IpakKaaHCKO-IIPaBOBOM
JIOTOBOpP) B OTHOIICHUM CIIYKEOHOTO IIPOM3BEACHUS; aBTOPCKMII IOTOBOP O Iiepefdadye MCKIIOUUTEITHHBIX
(HeUCKITIOUMTEIBHBIX) TIpaB U Ap. (111 00bEKTOB aBTOPCKUX MPAB); O JETIOHUPOBAHUM 3K3EMILISIPOB; TOTOBOPEHI C
UCTIOTHUTEISIMU,  CTyOUSIMM, QUPMaMH — W3TOTOBHUTENISIMU HOCHUTENeil ¢ (OHOrpaMMaMy, WHBIMHA
MpaBoo0IanaTeIsIMu; 00pas3iibl HOCUTENICH MPOU3BEACHUM U Ap. (U1 OOBEKTOB CMEXHBIX IPaB); CBUAETEILCTBO
Ha TOBapHBI 3HAK (3HAK OOCITYy>XKWBaHUs); BhIMUCKA U3 ['0CyTapcTBEHHOIO peecTpa TOBapHBIX 3HAKOB 1 3HAKOB
obcmyxkuBanust Poccuiickoit @enepanivu; 10roBop 00 yCTYIKe TOBAPHOTO 3HaKa M T.M. (IS TOBAPHBIX 3HAKOB U
3HAKOB OOCTYXKMBaHUS); CBUIETEILCTBO HA TIPaBO TMOJIb30BaHMS U BbINMKMCKA M3 ['ocymapcTBeHHOTO peectpa (s
HaMMEHOBaHUI MeCT IIPOMCXOKIeHUS TOBapoB Poccuiickoit Penepamnun).

O TIpUHSITOM pEIICHWM 3asBUTEb YBEAOMJISIETCS B IMMCBMEHHOU (hopMe B TeUeHHUE TpeX HTHEW CO THS €To
npuHaTtus. ['TK Poccun B cOOTBETCTBUM ¢ TaMOXKEHHBIM 3aKOHOAaTelbcTBOM Poccuiickoit Peaepainy MOXKET
yCTaHaBJIMBaTb OCOOCHHOCTM JEKJapuMpOBaHUsS TOBApOB, COAEPXKAIMX OTAEAbHbIE BUIbI OOBEKTOB
HMHTEJUIEKTYaabHOM cobcTBeHHOCTU. CornacHo TpeboBaHusaM M. 3 ¢T. 397 TK npaBoobiagaTesib B COOTBETCTBUM C
rpaXkIaHCKMM 3aKOHOIATeIbcTBOM Poccuiickoit Demepaliny HeceT OTBETCTBEHHOCTh 32 MMYIIIECTBEHHBIN Bpe,
MPUYMHEHHBIA IEKJIapaHTy, COOCTBEHHMKY, IOJy4aTeIi0 TOBApOB WM JIMIy, yKa3zaHHoMy B cT. 16 TK, B -
pe3yibTaTe TIPUOCTAHOBJICHUSI BEHIITyCKA TOBAPOB B COOTBETCTBMU C IlojoXeHHWeM, €CIM B yCTaHOBJICHHOM
3aKOHOAATeIbCTBOM Poccuiickoii Menepaiiny nopsiake He OyAeT ONpeaeeHo, YTO TOBAphl (BKIII0YAs UX YIIAKOBKY
U OTUKETKY) SIBJISIIOTCSI KOHTPa(aKTHBIMU.
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I'naBa 32. I'paxkaaHCcKO-NpaBoOBOii pexkuM HHGOpMAIIMH,
COCTABJIAIONIE KOMMEPYECKYIO TaliHy (HOY-Xay)

§ 1. IlonsgTue HOy-Xay

1. IIpaBoBoii pe;kum HOY-Xay

I[MoMyuMo (DYHKIIMU YCTAHOBIICHUSI peXMMa HCIIONB30BaHUS OOBEKTOB WHTEIICKTYATbHOM COOCTBEHHOCTH
IpaXgaHCKOe IIPaBO BBITIOJNHSET BHEIMTHE CXONHYIO (DYHKIHMIO B OTHOIICHWU OOBEKTOB HEOOHIEI0CTYINHOM
(koH(uAeHIMATbHOH) HHpOpMamMu, T.c. MHGOPMALMM, COCTABJISIONICHI KOMMEpPYECKYI0 TaiiHy (HOy-Xay),
OXpaHsSIeMOM TOJIbKO OT HE3aKOHHOTI'O MOJIyYeHUs €€ TPETbUMU JTULIAMU.

B cuny 1. 1 c1. 139 I'K uHdopmanms cocTaBisieT CIyKeOHYIO WM KOMMEPUYECKYIO TaliHy B ciIyJae, KOrjia oHa:

® UMEET I[eﬁCTBPITeIIbHyIO WM IMTOTCHIUAJTBbHYIO KOMMEPUYCCKYIO HEHHOCTH B CUJIY HCU3BCCTHOCTU €€ TPETHbUM JIMLIAM,

e K HEW HeT CBO60,ZIHOF0 OOCTyIia Ha 3aKOHHOM OCHOBAaHUWMU,

o 06J'[aI[aT€J'lb I/IH(I)OpMaHI/II/I IIPUHUMACT MEPLI K OXpaHE €€ KOH(bI/IZ[CHL[I/IaI[LHOCTI/I.

JIvna, He3aKOHHBIMU METOAAMU MOJYYHMBIIIME TOAOOHYI0 MH(MOPMaIIMIO, 00sI3aHbl BOBMECTUTH TPUUMHEHHbIE
yobiTku. Takast e 00s3aHHOCTb BO3/IaraeTcss Ha pabOTHUKOB, Pa3rjIaCHBIIMX CIIY>XKEeOHYI0 WJIM KOMMEpPYECKYIO
TaifHy BOTIPEKM TPYIOBOMY IOTOBOPY (KOHTPAKTy), M Ha KOHTPAreHTOB, CACIABIINX 3TO BOIPEKHU I'pakdaHCKO-
IIPaBOBOMY JIOTOBOPY.

ITockonpky obecrieueHHe CIyXKeOHOW TaifHBI M IIPUMMEHEHME CAHKIWM K HapyIIUTEIsSIM B CiIydae ece
HE3aKOHHOTO Pa3rjalieHus] OTHOCUTCS TIPEeXe Bcero K cdepe TpyaoBoro u (WiM) aiMUHUCTPATUBHOIO TpaBa,
IPaXIaHCKO-TIPABOBOM peXUM cCjenyeT OIIEHMBaTh IJIaBHBIM 00pa3oM IIPMMEHUTEIbHO K MHGOPMaLWH,
COCTABJISIIONIE KOMMEPYECKYIO TaiiHy.

B cootBerctBuu ¢ 1. 1 c1. 3 3akoHa ot 29 utossa 2004 r. Ne 98-D3 «O koMMepuecKoii TaiitHe»! KomMmepueckas
TaifHa — B3TO «KOH(MUICHINATBHOCTh MH(MOPMAIIH, ITO3BOJISIONIASI €€ 00JamaTeiIio NP CYIISCTBYIONINX WU
BO3MOXHBIX OOCTOSITE/ILCTBAX YBEJIUMUUTh JOXONBI, N30eXkKaTh HEOIIPpaBIaHHBIX PAaCXOIOB, COXPAHUTh MOJIOKEHHUE
Ha pbIHKE TOBapOB, pabOT, YCIYT WU MTOJIYIUTh MHYI0 KOMMEPUYECKYIO BBITOIY>.

Cratpa 139 I'K, onpenensionias npaBoBoii pexkuM KOHOUACHIIMaIbHONM UH(hOPMaLIMY B BUIE KOMMEPUYECKOM
TaliHbI, HE YIIOTPEOISIET TEPMUH «HOY-Xay» M IIPSIMO HEe TOBOPUT O IpaBe caMoro o0JiafgaTesisl Ha UCIIOIb30BaHKE
HEOOIIeIOCTYIMHBIX cBeAeHUI. OIHAKO, BO-TIEPBBIX, IIOIO0HBIE CBEACHNWS BO BCEM MUPE OOBIYHO UMEHYIOTCSI HOY-
xay (ot auramiickoro «know-how» — «3HaTh-Kak», T.€. «3HaTh KakK 4YTO-TO CJeiaTh»). BoO-BTOpPHIX,
HCKJIIOUMTEJIFHOTO MpaBa y o0amaresss HOy-Xay IeMCTBUTEIbHO He BOSHMKAET, HO BO3MOXHOCTh (DAKTUIECKOTO
HCIIOIB30BaHUS M CaMHMM TakKoi MH(opMaium npesfomupyercs. KpoMe Toro, ceifyac 3Ta BOSMOXKHOCTD IIPSIMO
3aKperuieHa B cT. 7 3akoHa «O KOMMepYECKOM TaiiHe».

B-TpeTbnX, TEpPMUH «HOY-Xay» MCITOJIL3YETCS B IPYTUX (pelepalbHBIX 3aKOHAX, HAIIpUMep B II. 2 cT. 3 3aKoHa
«O KoMMepueckoi TaitHe» U B 1.4 cT. 7 3akoHa oT 29 oktsa0ps 1998 r. Ne 164-®3 «O uHaHCOBOI1 apeHe
(u3uHre)» B pegakuuu 3akoHa ot 20 supaps 2002 r.! I1paBaa, B mocjaeaHeM 3aKOHE HOY-Xay HEOOOCHOBAHHO
BKJIIOUEHO B COCTaB MHTE/UICKTYaIbHOI cOOCTBeHHOCTU. YTO Kacaercs 3akoHa «O KOMMepUYeCKoi TaifHe», TO B
HeM TakXke 0e3 JOCTaTOYHBIX OCHOBAaHUM TEPMHUHOM HOY-Xay 0003HaueHa TOJIBKO MH(OPMAIIHsI, «COCTaBIISIONIAs
CeKpeThl MPOM3BOJACTBAa». MexXIy TeM HeT HUKaKWX MPersTCTBUI K TOMY, YTOObl MMEHOBaTh HOY-xay JI00YyI0
JIpYyIrylo, B TOM 4YHCIIe HAyYHO-TEXHUYECKYIO, TEXHOJOTUYECKYyl0, TIIPOM3BOACTBEHHYI0O M (PUHAHCOBO-
SKOHOMUYECKYI0 MH(pOpMaIMIo, €CIM OHa COCTaBJIIeT KOMMEPUYECKYI0 TailHy M OTBeYaeT BCeM IIpU3HaKaM
nogpooHoM nHpopMaimu, 3akperuieHHbIM B ¢T. 139 'K 1 B 11. 2 cT1. 3 3akoHa «O koMMepUuecKoil TaifHe».

Takum ob6pa3oM, QYHKIIUS «3alIATHl  (OXpaHBI)» HOY-Xay peajlu3yeTcs] IIyTeM 3aKpeIvieHUS 3a
pazpaboTunMKaMu HOy-Xay (T.e. MH(OpMAIIUM, COCTaBJSIONIECH KOMMEPYECKYIO0 TaliHy) HEe HCKIIOYUTEIbHOTO
MpaBa Ha HOy-Xay, a NpaBa HAa Hepa3mialieHue WX KOH(UIeHNUAIbHOH WHGOPMALIUM C 3aNpPETOM ee MOJydyeHHs
TPETHUMH JIMIIAMH HE3aKOHHBIMH METOAMH TTOJI YTPO30i BO3MEIIEHUS YOBITKOB YUIM TTPUMEHEHUST MHBIX IIPaBOBBIX
CaHKILUN.

B Hacrtosiiiee Bpemsi Bce OOJIbIlEe CIENMAIMCTOB BEPHO OILIEHWBAIOT TIPABOBOM PEXMM HOY-Xay, YETKO
OTTpaHNYMBAasl €ro OT WHTEINICKTYaJIbHOUM coOCTBeHHOCTH. OTIpemeNInCh M CHOCOOBI 3alllUThl MHTEPECOB
obOmagaTeneili HOy-Xay OT KPUMMHAJIBHBIX BTOpXEHUM B cdepy HUX KOHPUACHIMATLHOW WHGMOPMALIUH.
HezakoHHoe mojyyeHMe W pasIIallieHWe CBEACHWI, COCTABJISIONINX KOMMEPUECKYIO TaliHy, IIpeciemyercs B
yrojoBHoM mopsiake (cT. 183 VYK). IlomoOGHbie YrojIoBHO Hakasyemble ASSHMSI TPaIULMOHHO Ha3bIBalOT
NPOMBIIILIEHHbIM HIMHOHAMKEM.



2. KOMMep‘leCKoe 3HAYCHHE U COCTAB HOY-Xay

lopasmo cioxHee, B TOM 9YHCJIE B TEOPETHICCKOM acIeKTe, IPOOJeMBI JIETAILHOM IIepedadr HOy-Xay M
3aIMTHl UMYILIECTBEHHBIX MHTEPECOB €T0 001amaTessl B rpaxkIaHCKO-NpaBoBoM mopsake. HeoOXoaMMo yTOUHUTS,
YTO CIYXUT IPaBOBOM MPEIAINOCHUIKON Ilepenauyd HOy-Xay M MOTYT JIM CYIIECTBOBAaTh II€pBOHAYajbHbIE U
MPOU3BOAHbIE CIIOCOOBLI €ro MPUOOPETEHUs. DTO TeM 0oJiee BaXHO, YTO KOMMEPYECKMIA OOOpOT HOYy-Xay
IIPEBOCXOIUT IT0 0OBEMY 000POT MATeHTHBIX JIMIICH3UIA.

Bo BceM Mmupe B TociiegHHE TOObI O00BEM HOY-Xay B KOMMEPYECKOM 000pOTe MOCTOSHHO pacteT. Ilo
CTaTUCTUKE <«UUCThbIe» TMATeHTHbIE JULEH3MU cOCTaBIsAOT 20%, 00beM «CMEIaHHBIX JULEH3U» (MaTeHTHast
JIMLIEH3MS TUTIOC Tepenadya Hoy-xay) — 50%, a mojist JoroBopoB o mepeaaude Hoy-xay — 30%. B pexume Hoy-xay
00BIYHO (DYHKITMOHUPYET Ipekae Bcero Texnuueckas magopmanusa. bonee Toro, B Hacrosiiee BpeMs B pa3psii
HOY-Xay HepeaKo IMepexoisT MaTeHTOCIOCOOHbIe M300peTeHusI, IIpUYeM OIHU U3 HauboJiee LIEHHBIX U3 YMClIa
TaKUX U300pETeHUIA.

[MocTossHHOE yBeIMYEHHWE OO MOTOOHBIX TEXHMYECKNX MTOCTIDKEHUI B MacCHUBE HOY-Xay OOBSICHSIETCS, BO-
MEePBBIX, YCIOXKHEHNEM COBPEMEHHBIX M300pETeHMIA, YTO HE TTO3BOJISICT MHOTAA OMMCATh MX B ITATEHTHEIX 3asBKaX
C TIOJIHOTOM, HEOOXOOMMOM MJIT WX THIPaKTUIECKOTO WCIOJNBb30BaHUSA; BO-BTOPBIX, M3BECTHBIM KPHU3UCOM
MMaTeHTHOIO IIpaBa, TeM, YTO B HapyIIeHHE NEHCTBYIOIIMX 3aKOHOB 3asBUTEIU YMBIILUICHHO HE W3JaraloT B
3asiBKaX BCEX MAaHHBIX, HEOOXOMMMBIX IS TIPUMEHEHUS M300peTeHuii. B-TpeThrx, B pa3psia HOy-Xay MomamaioT
Takke HEKOTOpble M300peTeHMs, BO3MOXHOCTb MATEHTOBAHMWS KOTOPBIX YMYIIEHa BCAEICTBUE X IIpexie-
BPEMEHHOTO pa3IJIallleHUs, a TaKXKe TEXHUUECKNe pellleHUsI, HeTTaTeHTOCIIOCOOHBIE 110 3aKOHOMATETLCTBY, WJIH,
HaKOHEIl, M300peTeHUsI, IMaTeHTOBAaHME KOTOPBIX HEIleJIecOO0pa3HO BBUIY BEICOKOTO PHCKAa PACKPHITUS WX
CYIIHOCTHU TIPA OTCYTCTBMU PealbHON BO3MOXKHOCTH IPOKOHTPOJIMPOBATh MX HENPaBOMEPHOE MCITOJIb30BaHME
(1300peTeHnsI, TIPUMEHSEMBIE B PA3IMYHOIO poAa SKCIEIUIUSIX, SKCIEePUMEHTAJIbHBIX paboTax U T.IL.).
PazymeeTcs, K HOy-Xay OTHOCHTCS TaKKe B IIPUHITUIIC HEITATEHTOCIIOCOOHAsI MHMOpMAaIs afMAHUCTPATUBHOTO,
KOMMepUYecKoro, (MHAHCOBOTO, MPaBOBOIO U TOMY IMOAOOHOTO Xapakrepa. W3moxeHHoe 0OyCIOBIMBAaET
HEOOXOIMMOCTh 0oJiee YETKOM perjlaMeHTallMy MPaBOBOTO pexXMMa HOY-Xay M OTOBOPOB O €T0 Iepeaayve.

Baxnbl u npyrue obcrosiTenbcTBa. s KOMMEpUYeCcKOi pealu3alMyd HOy-Xay €ro pa3paboTuMKU OOBIYHO
pekIaMUPYIOT 3¢ PEKT OT IPUMEHEHUS HOy-xay. JIJIsT 3TOro OHM OpraHM3yIOT AEMOHCTPALIMIO TIPUMEHEHUST HOY-
Xay, TIPUBIIeKasl IS TIOATBEPKICHMS IIPOU3BOAMMOTro 3¢ deKTa 0Te4eCTBEHHBIX M 3apy0eXHBIX 3KcmepToB. [1pu
5TOM [IEMOHCTpAIlMsl HOY-Xay CO3MaeT PHMCK yTpaThl ero KOH(PUIACHIIMAIBbHOCTH paszpaboTumkoMm. C mpyroi
CTOPOHBI, MpHoOpeTass HOYy-Xay, ITOKYIaTeab, YIIATUB BO3HArpaXxACHMWE, PUCKYET HEOOMOJYYUTh B ITOJHOM
00beMe BCe CBEeIEHUs, COCTaBJISIONINE HOY-Xay. DTU Ype3BblYaifHO BaxKHbIE MPOOJIEMbI TAKXKE HEJIb3sl pellaTh, He
pa300bpaBIIUCh B TEOPETUUYECKUX aCTIEKTaX IMPaBOBOI0 pexXrUMa HOY-Xay.

§ 2. 'paxknaHCKO-NIpaBoOBOE 00ecneYeHe HHTEPECOB
00J1a1aTe s HOY-Xay

1. VYcioBus 0XpaHbl HOY-Xay

ITo cmbicay m. 1 cT. 139 T'K u 1. 2 cT. 3 3akoHa «O KoMMepUecKoii TaliHe» 3aKOH IMpeceKaeT MocsaraTe/ibcTBa
Ha MMYIIECTBEHHbIE W JIMUYHBIE WHTEPECHl o0JamaTesiss HOY-Xay CO CTOPOHBI TPETHUX JIMI[ NMPU HAJIMUUM KakK
MHWHHMYM YeThIpEX YCIOBUIA:

® TEXHUYECKa“A, (bl/lHaHCOBaH WJIN UHad I/IHCbOpMaLlI/Iﬂ NpEACTaBILACT PCAIbHYIO WM THUIIOTCTUYCCKYIO KOMMEPYECKYIO

LHEHHOCTb;
® DOTa I/IH(i)OpMaHI/IH, B TOM YMCJIC TaK HAa3bIBAEMbBIC «CEKPETHI ITPOMU3BOACTBA», HCU3BECTHA TPETbUM JIMLAM, T.C. ABJIACTCA
KOH(UIEHIIMATbHOI;

e K HeEl Y TPETbUX JIUI] HET CBO6OI[HOI'O JOCTyIla HAa 3aKOHHOM OCHOBAHMH;

° 06na,uaTem, I/IH(l)OpMaHI/II/I IIPUHUMACT HCO6XOJII/IMI)IC MEPbI K OXpaHe €€ KOHd)I/II[eHlII/IaJII:HOCTI/I.

WHpIMU clOBaMH, HOY-Xay KakK IIpaBoBasl KaTeropus CYIIECTBYET, a 3aKOHHBIE MHTEPEChl ero oOyamaTess
3aIUIIAI0TCS JIMIIb IO TEX ITOP, TTOKa COXPAHSIOTCS BCE 3T YCIIOBUSI.

ITpu 3TOM BaXKHO YUYUTHIBATh, UYTO B COOTBETCTBUU C 11. 3, 4 1 5 cT. 3 3akoHa «O KOMMepUeCcKolt TaliHe» pexXuM
KOMMeEpYeCKoii TaifHl 0Opa3yloT NIpaBOBEIC, OpPraHM3allMOHHEIC, TEXHWYECKWEe W WHBIC Mephl MO OXpaHe
KOH(HIECHIMAIBHOCTH MH(OpPMALNKM, NPUHUMAEMble 00JajaTejeM HH(OPMALMHM, COCTABIISIOLICH KOMMEPYECKYIO
taiiHy. COOTBETCTBEHHO, 0OJagaTesieM TakKoi MH(OpMAaLMU IPU3HACTCS TOJbKO JIMIIO, KOTOPOE HE IIPOCTO
BJIAJIcET €10 Ha 3aKOHHOM OCHOBaHMM, HO KOTOPOE OrpaHMYWJIO TOCTYN K 3TOii MH(OpPMALMM M YCTAaHOBWIO B



OTHOIICHUHU Hee peskM KOMMepUeCKoi TalfHEI. B ¢BOIO ouepenb oI JOCTYIIOM K MH(MOPMAIIUN, COCTABIISIONIEH
KOMMEPUECKYIO TalfHy, TIOHMMAETCS 03HAKOMJICHHE OITpeAe/ICHHBIX JIMIT ¢ TTONOOHOM MH(pOpMaLIMEil ¢ cortacus
ee oOjamaresis WJIM HAa WHOM 3aKOHHOM OCHOBAaHWU IIPU YCJIOBHHM COXPaHCHMWS KOH(HUICHIIMATBHOCTH 3TOM
nH(GOpMaLIUU.

ITyukT 2 ct. 139 T'K roBoput o «3amute» MHGOPMAIIMK, COCTABISIONICH CIYXEOHYI0 UM KOMMEPYECKYIO
TailHy, crnocobamu, npeaycMoTpeHHbIMM I'K w  gpyruMu  3akoHamu. BTa  (GOPMYyIMPOBKAa IMOPOXIAET
MMPOTUBOPEUYMBBIC B3IJISIIBI Ha TIPABOBOE PETYIMPOBAaHNE OTHOIIEHUI, CBI3aHHEBIX ¢ HOY-Xay. ['0BOpsIT 00 oxpaHe
HOY-Xay, O IpaBe Ha HOY-xay, 00 MCKJIIOUMTEIbHBIX M HEMCKIIOUUTENbHBIX JULIEH3UAX Ha Hoy-Xay!. He Bcerma
OIMHAKOBO TPAKTYeTCS M COAepxKaHue Hoy-xay. I1opoil K HOy-xay OTHOCST TOJIbKO TEXHUYECKUE TOCTUXKEHUS.
Hpyrue aBTOpbHI IOHMMAIOT HOY-Xay Kak JI0Oyl0 MHGMOPMAlLMI0 KaK TEXHUYECKOrOo, TaK M HETEXHUYECKOIO
XapakTepa (opraHM3allMOHHOT0, GUHAHCOBOr0, KOMMEPUECKOT0, IPABOBOIO U MHOTO).

2. CymmHocTb ¥ Mepbl OXPaHbI HOY-XAy

Mexny TeM B OTIMYME OT OXPaHSIEMOIro IIaTEeHTOM H300peTeHUsT Ha HOy-Xay He CYIIeCTBYeT
HUCKITIOUNTEJIEHOTO MPaBa, a €CTh JIUIIH (hPAKTHYECKAS MOHOIO,IHS.

Hoy-xay — 3mo neoxpansemasn KOHQUOCHUUAALHAS HAYHHO-MEXHUMECKAS, KOMMEPHECKAsl, (PUHAHCO8AS U UHAS
unopmauua, 064a0arOuaA KOMMEPHUECKOI USHHOCIBIO, d MAKNCe PA3AUMHbIE NPOU3E00CEEHHbIE HAGBIKI U ONbIM UX
npuMeHenus, m.e. UHPOPMayls, Cymecmeyouas MoabKo y ee HCueo20 HOCUMesl.

Hoy-xay B oTnuyme OT 3amaTeHTOBAHHOTO W300pETEHUS] HEJb3sl MCIIONb30BaTh, HE TMOJYYHUB €ro OT
pa3paboTyuka (co3aaTesisl) WM MHOTO ero objanatesnsi, HallpuMep OT JIMIA, MOJYyYUBIIETO KAKOE-TO HOY-Xay OT
pa3paboTyuka IO JOTOBOPY O Ilepefaye HOy-Xay C TMPaBOM €ro AaJbHEWINei Iepeaayd TPEeTbUM JIULIAM.
PazpaboTunk HOy-Xay MUMeeT TOJBKO MPABO HA €ro HepasrianieHne He3aKOHHbIMI METOIAMH, T.€. TTOMUMO €TO BOJIH.
A 2TO, pa3ymeeTcs, COBCEM Jpyroe, HEXeNW WCKITIOYMTENIbHOE I[IpaBO Ha WCTOAb30BaHUE pe3yIbTara
WHTEJUIEKTYAIbHOU NesITeIbHOCTH, 3alIMIIIAeMOe OT BCeX TPEThUX JIMIL U MepelaBaeMoe Ha JOTOBOPHOI MU WHOMU
JleraJibHOW OCHOBE.

ITostomy cT. 4 3akoHa «O KOMMepUyecKoOil TaiiHe» TOBOPUT O MpaBe oOJiagaresiss KOH@UAeHUMATIbHOMN
nHpopMaMKM HE Ha caMy JaHHYI MWHGOpPMallMio, a Ha OTHeceHHe ee K HHGoOpPMAIMU, COCTABJSIOMENH
KOMMepYecKyl0 TaiiHy, a TakKe HAa omnpelejieHHe NepeyHs U cocTaBa Takoil uHdopmamum. [leno B TOM, 4TO
nHbOpMaIUsI, CaMOCTOSITEIbHO TIOJMydeHHAsl JIMIIOM TP OCYIIECTBICHUW WCCIIEAOBAHUN, CUCTEMATUIECKUX
HaOTIONEHUN WM UHOU NEATebHOCTH, CUYMTAETCS TOJNyYeHHOU 3aKOHHBIM CIIOCOOOM, HECMOTPSI Ha TO YTO
colepKaHue YKa3aHHOU WHGbOpMallMU MOXET COBManaTh C colepXaHWeM WHGOpPMAaIuK, COCTaBISIONIEH
KOMMEPUYECKYIO TalHY APYroro JULA.

Takum oOpa3oM, MPaBOBOM pPeXWM HOY-Xay 3akKIlodaeTcsl HE B €ro oxpaHe, a B NPaBOBOM OOecreuyeHun
CPeICTBAMM PA3JIMYHBIX OTPACJEil MpPaBa WMYHIECTBEHHBIX MHTEPECOB oOsagaTens (pa3padoTymka, mpuodperaTeis)
HOy-xay'. ABTOpBI, CTOSIIIIME Ha TO3MIIMK IPAaBOBOM OXpaHbl HOY-Xay, HEPEAKO caMu cebs OIMpOBepraor,
MOATBEPXKIAsi, YTO HOY-Xay He SIBISIETCSI OOBEKTOM WCKIIIOUMTETBHOTO TIpaBa: Joboe dusnyeckoe WA
IOPUINYECKOE JTUIIO MPU3HAETCS TPABOMOYHBIM 00J1amaTesieM HOy-Xay, €CJIM CaMOCTOSITEIbHO, CBOUMU CUJIaMU U
CpeACTBaMHU €ro pa3paboTajo JIMGo J0OPOCOBECTHO MPUOGPENIO Y APYroro Biaaeiblia®. B HacTosiiee BpeMs 3TO
IIPSIMO 3aKPEIICHO B 11. 2 CT. 4 3akoHa «O KOMMEpUECKOit TaifHe».

He cnyuaitHo u B 3apy0ekHBIX cTpaHax, U B Poccry OTCYTCTBYeT CrellMaJbHOE 3aKOHOAATEJIbCTBO 00 OXpaHe
HOY-Xay, TTOI00HOE TOMY, KOTOPOE €CTh B OTHOILLIEHUU U300pETeHU, MPOMBIIIUIEHHBIX 00pa3lioB U psiia IPYTUx
00BEKTOB MPOMBIIIUIEHHOW COOCTBEHHOCTU. Tak Ha3bpiBaeMas 3aliuTa Hoy-xay (mo TepmuHojoruu ct. 139 I'K)
(hakTruecku cBOAUTCS K 00ECHEUEHUIO0 HAa OCHOBE HOPM TPaXKTaHCKOTO, TPYJOBOTO U JaXe YrojJOBHOTO IpaBa
MMYIIIECTBEHHBIX WHTEPECOB O0IagaTeNsi HOy-xay. Pedb umeT, B 4aCTHOCTH, O 3aKOHOAATEIbCTBE, HAPABIEHHOM
Ha 60pbOY ¢ HEMOOPOCOBECTHOUM KOHKYPEHIIMEN, O 3aKOHOJATENbCTBE M0 TOTOBOPHOMY WU IETUKTHOMY IIPaBY.

NmeHHO 00 3TOM 3aKOHONATENICTBE HEPENKO W MUIIYT aBTOPhI, KOTAA aHAIM3UPYIOT TaK HAa3bIBAEMYIO
«0XpaHy» HOy-Xay. B JaHHOM 3aKOHOAATENbCTBE MPEAyCMaTPUBACTCS UMYIIIECTBEHHAsI M UHASl OTBETCTBEHHOCTD:
32 HE3aKOHHBIE NEWCTBUS TIO MPUOOPETEHUIO TTPOMBIIUIEHHON M KOMMEPUYECKOW WH(OpMalnu, Harmpumep 3a
Kpaxy JOKYMEHTOB, MOAKYI CIyXallluX W T.I.; 3a HapylleHue pabOTHUKAMU MPaBUJ BHYTPEHHETO TPYAOBOTO
pacriopsiika (GupM M HOpPM, YCTaHABIMBAIOIIMX OTBETCTBEHHOCTh DPAOOUMX M CIyXalluX 3a pasrialleHue
CBENIEHUIi, CTIOCOOHBIX COCTaBUTh TallHy HaHMMaTesd. MeeTcs B BUIy TaiiHa, OTHOCSIIAsICA K pa3pabOTaHHBIM B
(bupme TeXHUYEeCKUM PEIIeHUSIM, KOMMEPUYECKM CBEACHUSIM M CEKPEeTaM MPOU3BOACTBA B OYKBAJIBHOM CMBICIIE
CcJoBa.



[TosToMy cMBICT HpaBoBOro oOeCleYeHUs] MMYLLECTBEHHBIX MHTEpecoB oOsnagatens WHGOpMaLuu,
COCTaBJISIIONIEl KOMMEPUYECKYIO TalfHy, T.€. HOy-Xay, COCTOWT He B CO3MaHUU CIeIMaIbHON OXpaHbl HOY-Xay, a B
pa3padoTke 3((PEeKTHMBHBIX MPABOBLIX CPEJACTB OXPaHbl KOH(MUIECHIMAILHOCTH MH(OPMALMM M HEJAOMyHIEHHS WA
npeceYeHns] TMOCATATEIbCTB HA WMYIIECTBEHHbIe HHTEpechl (DAKTHIECKOTO0 00JamarTeisi HOy-xXay B BHIE €ro
Hel03BOJIEHHOr0 3aMMCTBOBAHKSA JIM0OO MCIOJb30BAHMS B HApyIEHHE YCJIOBHMii JOrOBOpa O mepeaadye HOy-xay JHMOO
HHOTO TPAaXKIAHCKO-NPABOBOro moroopa. lMHade TOBOpsI, IOO MPaBOBBIM OOECIICUCHUMEM WMYIIECTBEHHBIX
WHTEPECOB obIagaTesiss HOy-Xay CJIeyeT IIOHMMaTh KOMILIEKC TTPaBOBBIX CPENCTB, CIIOCOOCTBYIOIINX, BO-TIEPBBIX,
CO3IaHUIO0 peXXMMa KOMMEPUECKOM TalfHBI M, BO-BTOPBIX, OTPaXIEeHUIO MMYIIECTBEHHOM chephl (PaKTUIeCKOro
obJamaresisi Hoy-xay OT TPeThbUX JIMII, BKJIIouasi KOHTpareHTa 1o goroopy. [lepByto dyHKIIMIO BHITIONHSIET 3aKOH
«O xommepueckoil TaiiHe», a Bropylo — I'K, VK, TpynoBoil KoZeKC U COOTBETCTBYIOIIME I1OA3aKOHHBIE
HOpPMATUBHBIE IIPABOBHIC aKTHI.

B Hacrosiee BpeMsI B UYMCIIO YKa3aHHBIX IIPABOBBIX CPEACTB BXOIST YrOJOBHO-IIPABOBBIC CAHKIIMHM 3a
IMPOMBIIIJICHHBIN IIITMOHAX; MMYIIEeCTBeHHAs (IpakIaHCKO-IIPaBOBasl) OTBETCTBEHHOCTh B (hopMe BO3MEIICHUS
YOBITKOB;,  CaHKIUWM, IpUMEHSIEMBble II0  3aKOHOIATEJIbCTBY O  HENOOPOCOBECTHONM  KOHKYPEHLMH
(IpeUMYyIIECTBEHHO TakXXe B BUIE BO3MEIICHUS YOBITKOB) UM OTBETCTBEHHOCTb PAOOTHUKOB IO TPYIOBOMY
3aKOoHOAaTeabCTBY. OnHUM U3 3(PDEKTUBHBIX YaCTHONPABOBBIX CPEJCTB CIYXKWT JAOrOBOP O lepenaye HOy-xay,
MIPUBONAIINI B IBMKCHHEC BECh MEXaHW3M O00SI3aTeIbCTBEHHO-TIPABOBOM 3aIllUTHl MMYIIECTBEHHBIX MHTEPECOB
000MX YYaCTHMKOB IOTOBOpA M IIpeXIe BCero obamareiss MHPOpMAaIIUK, COCTABIISIONIeT KOMMEPUECKYIO TalfHY,
T.¢. HOy-Xay. [ J1TaBHOIT TIpaBOBOI IIPEAMOCHIIKOI 3TOTO TOTOBOPA CIIYKUT (paKTHIECKAsA MOHOIIOJIMSA HA HOY-XAY €TO
pazpabotunka. [lo aHamormm ¢ aBTOPCKMMM [IOTOBOpaMM M IIATEHTHBIMM JIMIEH3MSIMHU HOY-Xay MOXET
repenaBaThCs M0 JOrOBOPY Ha MCKIIIOUMTEIbHBIX 1 HEUCKIIOUMTEIbHBIX YCIOBUSIX.

IIpaBoBoi1 pexkuM KOMMepUeCcKOl TaliHbl periaMeHTUpyloT cT. 5—13 3akoHa «O KoMMepuyecKoil TaiiHe». B
COOTBETCTBUM C JaHHBIM 3aKOHOM OTpeAeIsIeTCss KPYr CBEICHUI, KOTOPbIe HE MOTYT COCTABJISITh KOMMEPYECKYIO
TalHy.

PexmM  KoMmMMepuecKoil TaliHBI HE MOXET OBITb YCTAHOBICH JIMIAMM, OCYIICCTBIISTIOIINMU
MIPeAITPUHNMATEBCKYIO IESITEIFHOCTD, B OTHOIIEHNH, B YaCTHOCTH, CBEICHUIA: COMEPXKAIIUXCS B YIPSIUTEIBHBIX
JIOKYMEHTaX IOpUINYECKOro JIMLA; NOKYMEHTaX, NAIOLIUX IPaBO Ha OCYILIECTBIEHWE IPEANPUHUMATEILCKON
JeSITEIbHOCTH; O 3arpsiI3HEHMHU OKPYXKaIOIIel Cpelbl; O YMCAEHHOCTH, COCTaBe PaOOTHMKOB, CMCTEME OILIATHI 1
YCJIOBUSIX Tpyda, O IIOKa3zaTejlsaX MPOU3BOJCTBEHHOIO TpaBMaTU3Ma; O pa3Mepax U CTPYKType JJ0XOI0B
HEKOMMEPYECKUX OpraHu3aluii, 00 MX pacxojaX, O YUCJAEHHOCTM M 00 orulaTe Tpyda MX paOOTHUKOB; 00
HCTIOJIb30BaHUM 0€3BO3ME3THOTO TPya I'paXkaH B eATETbHOCT HEKOMMEPYeCKO OpraHn3alinu.

MepsI o oxpaHe KoH(HIEHIHAIBHOI HH(OPMALH, IPHHAMAEMble ee 00JaaTeIeM, JOJKHBI BKITIOUATh B ceOsI,
B YACTHOCTH: OIpeAc/ICHUE TIepeYHs MH(MOPMAIIMU, COCTABIISIONICH KOMMEPUECKYIO TaiiHy; OrpaHUYECHUE TOCTyIa
K Hell IyTeM YCTaHOBJICHMS MOpsAKa oOpalleHUsI ¢ 3Toil mH(popMaleil 1 KOHTPOJIS 3a COOMIONEHUEM TaKOro
MOpsIIKa; yYeT JIULL, IMOJYIMBIIMX AOCTYN K MHDOpMallMK; HAHECeHE Ha MaTepUaJIbHbIe HOCUTEIU (IOKYMEHTHI)
rpuda «KomMmepueckast TaiiHa» ¢ ykazaHueM o0JiagaTesst 3Toil nHGopMaluuu (1151 IOpUANIECKUX JINL — TOJHOE
HaMMEHOBaHUE W MECTOHAXOXIEHHue, Ul MHAMBUIAYAJIbHBIX MpealnpuHUMaTeNleil — daMuwius, UMs, OTYECTBO
IpaxkgaHNHAa, SIBJISTIOIIETOCS MHAVBUAYAIbHBIM ITPEAIIPUHIMATEIEM, U MECTOKUTEILCTBO).

Hapsiny ¢ mepeuyucieHHbIMUM MepaMu oOJjagaTeab WH(GOpPMAalLIMU, COCTAaBJSIONIEl KOMMEPUYECKYI0 TaiiHy,
BIIpaBe MPUMEHSTH IIPA HEOOXOIMMOCTHU CPEACTBA M METOIBI TEXHUIECKOM 3aIIUThl KOH(UICHIMATBHOCTH 3TOMU
nH(OpPMAIINK, a TAKKE IPYTUe MEPhI, HE IIPOTUBOPEYAINe 3aKOHOAATeIbCTBY Poccuiickoit Peneparvm.

Mepbl 1o oxpaHe KOH(PHISHIHUAIBLHOCTH HHGOPMAIIMH NPU3HAIOTCS PA3YMHO TOCTATOYHbIMU, €CJIM: MCKIIIOYAeTCs
JIOCTYII K MHMOpMAIIM, COCTABISIONIC KOMMEpPYECKYI0 TaiiHy, JIOOBIX JuI[ 0e3 coriacusi ee objamaTelis;
obecreyrBaeTCsl BO3MOXKHOCTb MCMOJIb30BaHUs TakKoi MHDOpMallii paOOTHUKAMU U Mepeaayu ee KOHTpareHTam
0e3 HapylIeHHST peXXMa KOMMEPUECKOM TaitHBl. PexXmM KoMMepUecKoll TalfHBI He MOXET OBITh MCITOJB30BaH B
LIeJISIX, TIPOTUBOPEUYAIINX TPeOOBAHUSIM 3aIlUTHl OCHOB KOHCTUTYLIMOHHOTO CTPOsI, HPaBCTBEHHOCTH, 300POBbS,
IIpaB ¥ 3aKOHHBIX MHTEPECOB IPYTUX JIUII, 00eCTIcIeHISI 00OPOHEI CTPAaHBI U OE30ITACHOCTH TOCYIapCTBa.

Ooaanarenem HHGOPMAIIMH, COCTABJIAIONMIEN KOMMEPYECKYIO TaiHY, OJTyJ4eHHOI B paAMKaX TPYAOBbIX OTHOIIEHHI,
sgBIsieTca padoromaresb. B 1ensx oxpaHbl KOHGMISHIMAIBHOCTM WHGbOpPMAlMU padoTomareb o0s3aH:
03HAKOMMWTH MOJ, paCIMCKy paOOTHHKA, JOCTYIT KOTOPOTo K MH(OpMallMK, COCTaB/ISIONIE KOMMEPUYECKYIO TaliHY,
HEOOXOIUM JIJIsI BBIITOJIHEHUSI MM CBOMX TPYIOBBIX OOSI3aHHOCTEH, ¢ NepedyHeM MH(GOpPMAaIlUM, COCTaBJISIONIEH
KOMMEPUYECKYIO TaliHy, o0iagaTesiIMU KOTOPOM SIBJISTIOTCSI pabOTOAATE b M €r0 KOHTPAareHThbl; 03HAKOMUTD I10]T
pacnucKy pabOTHMKA C YCTAaHOBJICHHBIM paboTomaTesieM peXHMMOM KOMMEpPUYECKOM TaliHEI M C MepaMu
OTBETCTBEHHOCTH 3a €ro HapylleHHE; CO3IaTh PaOOTHUKY HEOOXOOVMMBIC YCIOBHUS IS COONIONCHUS UM
YCTaHOBJICHHOTO pab0TOIATeIeM peKMa KOMMEPUECKOM TaliHHI.

B uensix oxpaHel KOH(pUACHUMUATBHOCTU WHGOPMAlMU PAaOOTHUK 00s13aH, B YaCTHOCTU: BBITIOTHSTh



YCTAHOBJIEHHBII paboTomaTeieM pekMM KOMMEpYecKOl TalHBI, He pasrjaniarh MH(GOpMAIMIO Kak B MEpUOJ
paboTHI, TAK M TIOCJIEC TIPEKPAIICHUS TPYIOBOTO JOTOBOpA B TEUCHME CPOKA, YCTAHABIMBAEMOTO B COOTBETCTBUM C
3aKOHOM WJIM JOTOBOPOM; BO3MECTHTh IIPUUYMHEHHEIN pabOTOmaTeIIo yIiepO, eclim padOTHUK BWHOBEH B
pasriameHnu nHGoOpMalnu.

IIpuyrHeHHbIe YylIepOd JMOO YOBITKM HE BO3MEILIAIOTCSI PAa0OTHUKOM WM MNPEKPaTUBIIMM TpPYdOBbIE
OTHOILIEHUS JUIIOM, €CAM pasmialieHue HMHGOPMAaLMU, COCTaBISIOIE KOMMEpPUYECKYI TailHy, SIBWJIOCh
CJIEICTBMEM HETPEOIOMMOM CHJIbI, KpaliHeil He0OOXOAMMOCTH WJIM HEUCTIOJHEHUST paboTonaTteieM 00s3aHHOCTH
10 00ECTIEYeHUIO pexkMa KOMMepUYeCKOW TaitHBbI.

OTHomeHust MeXay obranaTesieM UHMOPMAIIUK, COCTABIISIONIEH KOMMepPUYECKYI0 TaliHy, U €T0 KOHTPareHTOM
B YaCTH, Kacalollelcsl OXpaHbl KOH(GUICHINATbHOCTY WH(pOPMAIINK, PEeTYIUPYIOTCS 3aKOHOM M JOTOBOpOM. B
JIOTOBOpE IOJIKHBI OBITH OIpEeAesIeHbl YCIOBHUS OXpaHbl KOHGUMISHIMAIBbHOCTU WH(pOpMaALIMU, B TOM YHUCJE B
clyJyae peopraHu3aldy WM JMKBUIALIMKA OJHOM W13 CTOPOH JOrOBOpa B COOTBETCTBMHM C TpaXkKIaHCKUM
3aKOHOMATEJbCTBOM, a TakKKe 00SI3aHHOCTbh KOHTpAareHTa Mo BO3MEIICHUIO YOBITKOB MPU pa3riaalleHUuX UM 3TOU
MHbOPMAIIUK BOTIPEKU JJOTOBODY.

O6nanarens WHMOpPMALMKU, COCTABISIONIE KOMMEPYECKYIO TaiiHy, MO MOTMBMPOBAHHOMY TpPeOOBAHUIO
opraHa TOCYIApCTBEHHOM BJIACTHA, WHOTO TOCYIapCTBEHHOTO OpraHa, OpraHa MECTHOTO CaMOYIIpaBJICHUSI
MPEIOCTABISICT UM Ha 0€3BO3ME3IHON OCHOBE MH(GOPMAIIMIO, COCTABIISIONIYI0O KOMMEpUYECKyIo TaiiHy. B ciydae
OoTKaza obyiagaresiss MHGopMaly TaHHBIE OpTraHbl BIIpaBe 3aTPeOOBaTh 3Ty MHMOPMALIMIO B CyIeOHOM TOPSIIKE.
IIpn 3TOM OHU 00s13aHBI CO3IaTh YCAOBUS, OOECIIeUMBAIOIIME OXpaHY KOH(MUACHIMAIbHOCTU WHGOpPMAaLNH,
TIPETOCTaBICHHON UM IOPUINIECKUMU JINIIAMU VI WHIWBUILYaTbHBIMU TIPEIITPUHUMATEIISIMU.

IIpaBa oGmamarenss uWHOOPMALMM, COCTABISIONIC KOMMEpPYECKYIO TaiiHy, BO3HMKAalOT C MOMEHTa
YCTaHOBJICHWSI MM B OTHOIIIEHUM TaKoil MHMOpMAIIUM peXXrMa KOMMepUecKol TaitHbl. O61amaTeb WH(popMalnm
HMEET, B YaCTHOCTH, IIPaBO: YCTaHABIMBATh, U3MEHSTh Y OTMEHSTh B MUCBMEHHOI (DOpMe pexkiM KOMMEPUECKOM
TalfHBI B COOTBETCTBMU C 3aKOHOM M TPaXkKIaHCKO-IIPABOBHIM IOTOBOPOM; MCIIONIb30BaTh MH(MOPMALIUIO LIS
COOCTBEHHBIX HYXX; pa3peliaTh WK 3ampeliaTh JOCTYII K Hel; OMpeaessATh IMTOPSIA0K M YCIOBUS OCTYIIa; BBOIUTH
WH(OpPMaLINIO B rpaXXIaHCKUIT 000POT HAa OCHOBAaHUH JTOTOBOPOB.

OoGmanarenb MHGOPMAILUKM BIIpaBe TakXkKe TPeOOBAaTh OT IOPUAMYECKUX, (DU3MUECKUX JIMII M Pa3TUIHBIX
OpraHoB, TOJYYMBIIUX JOCTYIT K HeW, COOMIomeHMs OOSI3aHHOCTe 1o oxpaHe ee KOH(MUIEHIMAIbHOCTH;
3aIMIIATh B YCTAHOBJICHHOM 3aKOHOM ITOPSIIKE CBOM IIpaBa B ciIydac pasmIalllcHMs, He3aKOHHOTO IOJIy4eHUS
WIA HE3aKOHHOTO MCIOJIB30BaHUS TPETHUMM JIMIIAMU MH(MOPMAIIMN, COCTABIISIONIC KOMMEPUYECKYIO TaiiHy, B
TOM YMCJIe TPeOOBATh BO3MEILEHNS YOBITKOB, IPUYMHEHHBIX B CBSI3U C HApYILIEHUEM €ro IIpaB.

Hapymienue TtpeboBaHuit 3akoHa «O KOMMEpYECKOl TaliHe» BJIEYET 3a CO0OM AUCLUIIMHAPHYIO,
IPaXIaHCKO-TIPABOBYIO, aIMUHUCTPAaTUBHYIO WJIM  YLOJOBHYID OTBETCTBEHHOCTb B  COOTBETCTBUM C
3aKoHomateabCcTBOM Poccuiickoit Denepanmu. Ilpy 3TOM JMII0, KOTOpPOE WCITONb30BaJIo WHGhOPMAIIIIO,
COCTaBJIAIONIYI0 KOMMEPUYECKYI0 TalflHy M HE HMMEJI0 TOCTATOUYHBIX OCHOBAHUM CUMTATh €€ WCITOJIb30BaHME
HE3aKOHHBIM, B TOM YHCJIe MOJYYMJIO AOCTYIl K HEl B pe3yabTaTe CIYyJalHOCTH WJIM OIIMOKM, HE MOXET B
COOTBETCTBUU C 3aKOHOM OBITH ITPUBJIEYEHO K OTBETCTBEHHOCTH.

3. IlepBonayajbHble U MPOU3BOAHbIE (hopMbI MpHOOPeTeHNs (MIPUCBOEHUS) HOY-Xay

[Ipm ycTaHOBIIEHMN Ha pe3yabTaThl MHTCIUICKTYATbHOM OeATETEHOCTH WUIM Ha CPEACTBA MHAWBUAYAIU3AIINN
TOBapOB M MX MPOM3BOIUTENICH MCKITIOUNTEIBHBIX TIpaB KPYT TPaKIaHCKO-TIPABOBBIX (POPM MX TTepBOHAYATIHHOTO
1 IIPOU3BOIHOTO MPUOOPETEHUS 3HAYUTENBHO LIMPe, HEXEIU B CIydae, KOTIa Ha 3TU pe3yJIbTaThl, COXpaHSIeMBbIE B
peXuMe Hoy-Xay, TAKUX IIpaB B IPUHIIMIIEC HE MOXET BO3HUKHYTh.

ITockonbKy Ha HOy-Xay HET MCKJIIOYMTEIbHOIO IpaBa U IpUMOOPeTaeTCsl CaMO HOY-Xay, TO MOXKHO T'OBOPUTH O
NEePBOHAYAIbHBIX M NPOM3BOAHBIX (hopMax mnpuoOpeTeHus (MPUCBOEHMA) CaMOIO HOY-Xay. Bo-TlepBbIX, Kak
OTMEUajoch, €aM pa3padOTYMK, OECCIOpHO, BIpaBe (aKTMUECKW UCIIONIb30BaTh CBOE HOY-xay, T.e. OH
mprodbpeTacT (MMpYCBanBacT B CUIIY (haKTa pa3pabOTKH) BO3MOXKHOCTE IIPUMEHEHUS HOY-Xay B CBOei COOCTBEHHOM
MpeANpPUHUMATEIBCKOI cepe.

Bo-BTOpBIX, 3aKOH JOMYyCKaeT elle OAHY (OpMy II€PBOHAYAJILHOIO MPHOOPETEHMS HOY-Xay JIMILIOM, He
SIBJISIIOIIMMCSL €r0 pa3paboTyukoM. Peub umeT o padoromaTelie, KOTODBHIA, MMes IepBOHAYajlbHOE IIPaBO Ha
MaTEHTOBAaHUE CIYXKEOHOTo OO0BbEKTAa MPOMBIILIEHHONH COOCTBEHHOCTH, CO3JAHHOIO €ro pabOTHUKOM, MPUHSI
pellieHue He MaTeHTOBaTh 3TOT OOBEKT, a COXPaHSITh €ro B TaiiHe (a03. 2 1. 2 cT1. 8 [lareHTHOrO 3aKOHAa), T.€. MO
CYIIIECTBY B peXXKMMe HOY-Xay.

M3 nponssoaabix ¢opM NpHOOpeTeHNs MCKITIOUNTEIBLHBIX ITPaB OOJIBITMHCTBO HEIIPUMEHUMO K IIPHOOPETECHHIO
Hoy-xay. Hoy-xay Henb3s (cormacHo 1. 6 cT. 66 I'K) mepenaBath B KauecTBe BKJIaJa B YCTaBHBIN (CKJIAMOYHbBIN)



KalmnuTaJ. BDTO OOBICHICTCS Ha3HAUYCHWEM JAHHOTO KaIllTajlla W HeOOXOOMMOCTBIO MWHHMAJIBHOTO
rapaHTUPOBAHMSL C €r0 IOMOILBI0 MHTEPECOB KPEIUTOPOB IOPUAMYECKOTO Juila (B TOM YMCIE Ha Ciaydai
JIMKBUIALIMKM, B TOM 4KClIe 0aHKpOTCTBa). OQHAKO 3TO OTHIOAL HE MCKIIIOYAET BO3MOXHOCTHU Ilepedadyr HOy-Xay
110 JOTOBOpY JIIOOOMY APYIOMY CYOBEKTY, B TOM YMCJIE TOMY IOPUAMYECKOMY JIMIYy, OOHUM M3 y4peauTeleid
(Y4aCTHUKOB) KOTOPOTO SIB/ISIETCS] 00JIagaTe/ib HOy-Xay.

HeMHOro4ncieHHOCTh TPaKAaHCKO-TIPAaBOBBIX (DOPM IIepelayu HOy-Xay He O3HayaeT €ro MajOBaKHOCTH.
OHa KOpeHHTCS B caMOU TIPUPOJIe HOY-Xay KaK HeoXpaHIeMOU KOH(MUISHIINATBHON MH(GOPMALINH.

Hoy-xay He mepexomWT HM II0 HACJCACTBY, HU B CBSI3U C peoOpraHM3alreil I0pUONYECKOro JINIa, HU II0
JIOTOBOPY MpPOoHaXku (apeHIbl) TIPeAIpUSITUsI, HU 10 OpadyHOMy mOoroBopy. I1o 3aKoHy HOY-Xay MOXKHO TepeIaTh
(BHeCTH) JIMIITb B KadyeCTBe BKJIaga B OOIIee MMYIIECTBO TOBAPUIICH IIO ITOTOBOPY IIPOCTOTO TOBAPHUIIECTBA
(IOroBOpPY O COBMECTHOM AESTEIBLHOCTU), MOCKOJAbKY TaKUM BKJIAIOM IPU3HAIOTCS JIIOObIe 3HAHMS, HABBIKU U
ymenust (m. 1 cr. 1042 I'K). Tak 4TO eAMHCTBEHHOI IIPOM3BOAHOI (00S3aTEIHCTBEHHO-IIPABOBOIT) (hopmoit
MpHUOOPETEHUSI HOY-Xay SIBJISIETCSI IOTOBOP O ero nepenave. KoHeuyHo, HOy-xay MOXHO W MOIapWTh, U IepeaaTh B
JIOBEpUTESIBHOE YIIpaBIICHUE, W PACTIOPSIANTLECS WHBIM O00pa3oM, B TOM YHCJIE IepelaTh JII00oMy (PU3MIeCKOMY
WY I0pUANYEeCKOMY JIMITYy 0€3BO3ME3IHO WJIW 3a IUIaTy Mo corjamnieHno. OJHaKo BO BCeX CIydasiX 3TO JODKHO
ObITh O(OPMJICHO JIMILD IIPY HAJIMYMKM BCEX HEOOXOMMMBIX IMPEANOCHUIOK U IO IIpaBUjaM, IPEAbIBISEMBIM K
JIOrOBOPY O Iepefaye Hoy-Xay!.
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Pasnen VII. JInunbie HeMMyIeCTBEHHbIE MPAaBA

I'nasa 33. IlonaTue 1 BUIbI JIMYHBIX HEMMYIIIECTBEHHBIX MPAB
§ 1. IlonsTHE JMYHBIX HEMMYILIECTBEHHBIX MPaB

1. PoJnb u 3HaYeHHE JNYHBIX HEUMYIICCTBCHHbBIX NMPaB

JInyHble mpaBa HEPA3PBIBHO CBSI3aHbI C TAKUMHU MOHSITUSIMU, KaK PaBEHCTBO, CBOOOIA, HENMTPUKOCHOBEHHOCTh
JIMYHOCTU. M 3TO ecTecTBeHHO, TaK KaK WAEeM paBEeHCTBAa, CBOOOMbI, JIMYHOW HEMPUKOCHOBEHHOCTH Ha
MPOTSDKEHUW BCEM MCTOPUY LIMBUJIM3AIMN MCTIONB30BAJIICh B OOpb0E HOBOTO CO CTapbiM, MPOTPECCUBHOTO C
KOHCEPBATUBHBIM, OT>KMBIIIMM CBO BEK.

besycnoBHO, B pa3Hble 31I0XM B JaHHBIC MOHATHS BKJIAIBIBAJIOCh PA3IMYHOE COAECPXKAHNE, ONHAKO CAMU 3TU
WIeu Bcerna ObUIM U OCTAIOTCS MPUTATATebHBIMU MJIs1 J1I000TO 4esoBeka. ConuaibHas HEHHOCTb JIMYHbIX MpPaB
COCTOUT, TJIaBHBIM 00pa3oM, B TOM, YTO OHU caMU Mo cebe, a TakKe TapaHTUU UX PEaIbHOTO OCYIIECTBICHUS
OIPEIEISTIOT TIOJIOXKEHME YeIoBeKa B OOIIECTBE, a CJIENOBaTeIbHO, M YPOBEHb PAa3BUTHS CaMOT0 001ecTBa. TakuMm
00pa3oM, Mepy CBOOOIBI TUYHOCTU B OOIIIECTBE HEOOXOMMMO MPSIMO MPOELIMPOBAThL Ha MEpY CIIPaBEIIUBOCTU U
cB0oOOMBI camoro obiectBa. [IprzHaHuem atoro sBuiock npuHaTue I'eHepanbHO Accambieeit OOH 10 nexabps
1948 1. BceoOmieit neknmapaiuy TpaB dYeIoBeKa, a Takke MeXIyHapOAHOTO TaKTa O TPaXAaHCKUX U
MTOJINTUYECKUX TIpaBaX, MpUHATOro 16 mekabps 1966 r.! u Berynusiiero B aeiicteue mist CCCP u g Poccun B
1976 .

Creyer UMeTh B BUIy, UTO IIEJIOCTHAST TTpaBOBasl peryIaMeHTAIIMsST TOCYIapCTBOM JIMYHBIX IpaB 00yCIOBIIEHA
HE TOJIBKO COOOpPaXeHWSIMM TYMaHWUTApPHOTO WIM TIOJIUTUYECKOTO XapakTepa, HO W OSKOHOMUYECKUMU
nprunHamu. [lepexonm K 3KOHOMMKE PBIHOYHOTO THIIA M CBSI3aHHAs C HUM CBOOOJA TPEANPUHUMATETHCKON
JIESATETbHOCTY CO3[AI0T OCHOBY JKOHOMHYECKOW CBOOOABI JIMYHOCTH. DKOHOMUYECKasl ke CBOOOAa HEen30eKHO
MopoxKaaeT 00beKTUBHYIO ITIOTPEOHOCTh B CBOOOE TUUHOM, TyXOBHOM.

JInyHble HEMMYLIECTBEHHbIE MPaBa B OObEKTUBHOM CMBbICIIE MPEACTABISIIOT CO0OI KOMILJIEKCHBIH NMPaBOBOi
MHCTHUTYT, BKJIIOUYAIOIINIT HOPMBI Pa3IMYHBIX OTpacIeii Ipasa.

OCHOBY MpPaBOBOTO PETYJIMPOBAHUS 3TUX IIPaB COCTABJISIIOT HOPMbI KOHCTHTYHMOHHOTO NpaBa, KOTOpPbIE
3aKPETUISIOT B 1IEJIOM CHCTEMY JIMUHBIX TTPaB TPakIaH, a TAKKe YCTAHABIMBAIOT MIPABOBbIE TAPAHTUY UX PEATTBHOTO
ocymiectieHus. B coorBerctBuu ¢ raBoit 2 Konctutynuu PO B Poccun mpusHaoTes v rapaHTUPYIOTCS TIpaBa U
CBOOOJIBI YEJIOBEKA U TPAKIaHWHA COTJIACHO OOIETPU3HAHHBIM MPUHITUIIAM U HOPMaM MEXITyHapOIHOTO TpaBa.
OcHOBHbIE MpaBa ¥ CBOOO/IBI YeJIOBEKA HEOTUYXKIAEMbI U MPUHAJIEXKAT KaXA0OMY OT poxaeHus. OcyiliecTBiIeH e
MpaB U CBOOO/ YeJIOBEKA U TpaXkJaHWHA He JOJKHO HapylllaTh MpaBa U CBOOOIBI APYTUX JULl. B cooTBeTCTBUM CO
ct. 19 KoHctutyuuu P® rocygapcTBO rapaHTHpyeT PaBeHCTBO NpaB M CBOOOJ YeJOBeKa W TpakJaHMHa
HE3aBUCHMO OT TI0jla, Pachl, HAIlMOHAJBLHOCTH, SI3bIKA, MPOUCXOXIECHMS, UMYIIECTBEHHOTO M JIOJDKHOCTHOTO
TTOJIOKEHUSI, MECTa XWUTEIhCTBA, OTHOIICHUS K DPEUTUU, YOeXIeHWH, MPUHAMIEKHOCTH K OOINECTBEHHBIM
O0BENMHEHNSIM, a TAKXKE APYTUX O00CTOSTENbCTB. [1py 3TOM TIpsIMO 3arpeniatoTcst o0bie (OPMbI OTpaHUYECHUS
IpaB rpaxnaaH Mo NpM3HAKaM COLIMAJIbHOM, pacoOBOM, HALIMOHAJIBHOM, ITOJIOBOM, SI3BIKOBOM WJIM PEIUTMO3HOM
MPUHAJIEXXHOCTH.

Hopmbl yrosioBHoro mpaBa HampabieHbl Ha OOpbOy C OOIIECTBEHHO OMACHBIMU MOCSTaTeJbCTBAMU Ha
BaxKHEMIIIMe JIMYHbIE TIpaBa IpaxIaH, TaKUe KakK MpaBo Ha XW3Hb, 3[I0POBbE U TEJECHYI0 HEITPUKOCHOBEHHOCTbD,
IPaBO Ha YeCThb, JOCTOMHCTBO U Ae0ByI0 penyrauuio (rasel 16—20 YK P®) u 1.1. HopMbl aIMHUHHCTPATHBHOIO,
CeMeiiHOr0 ¥ APYruxX OTpacjeid mpaBa, XWIMIITHOTO, 3KOJOTWYECKOTO UM WHBIX OTpaciieil 3aKOHOMATEThCTBA
OTPENENISIIOT KOMIIETEHIIMIO TOCYNApCTBEHHBIX OPraHOB MO PETYJIMPOBAHUIO JIMYHBIX TIPaB, YCTAaHABIMBAIOT
TPaHUIIbl BMEILIATENbCTBA B JIMUHYIO c(epy, YTO BO MHOTOM IO3BOJISIET OMPEACIUTh TPEesbl OCYLIECTBICHUS
JINYHBIX MPaB.

Oco0y10 posiib B TPAaBOBOM DETYJIMPOBAHUM M OXPAHE JIMYHBIX HEMMYIIECTBEHHBIX MPaB MPU3BAHbI ChITPATh
HOPMBI Tpaxaanckoro nmpasa. B ct. 1 I'K moguepkuBaeTcs, 4TO rpaXJaHCKOE 3aKOHOAATEICTBO OCHOBBIBAETCST Ha
MPU3HAHUW PABEHCTBA YYACTHUKOB PETYJIMPYEMBIX WM OTHOIICHUW, HEIOIMYCTUMOCTHA TPOM3BOJIBHOTO
BMeEIIIATEIHCTBA KOTO-JIM00 B YACTHBIE JIeJIa, HEOOXOIUMOCTH OECIIPETIITCTBEHHOTO OCYIIECTBICHUS TPAXKIAaHCKUX
MpaB, o0ecreyeHus] BOCCTAHOBJICHUSI HAPYILIEHHBIX MPaB, UX CyleOHOM 3auThl. ['paxknane u opuaudecKue Juia
MPUOOPETAIOT U OCYILECTBRIISIIOT CBOM I'paXKTaHCKUE MpaBa CBOEH BojIeil U B cBoeM mHTepece. [ paxknaHcKue npasa
MOTYT OBITh OTPAHWYEHBI HA OCHOBAaHUM (heAepaTbHOIO 3aKOHA U TOJIbKO B TOW Mepe, B KAKOI 3TO HEOOXOIVMO B
LIEJISIX 3alUThl OCHOB KOHCTUTYLIMOHHOTO CTpPOSI, HPDAaBCTBEHHOCTH, 3IOPOBbs, MPaB M 3aKOHHBIX MHTEPECOB



JIPYTUX JIUI], obecriedeHusi oOOpOHBI CTpaHbl M 0e30macHOCTH rocynapctBa. ClemoBaTelbHO, PETYIMPOBaHUE
JIMYHBIX TIPaB HOPMaMM TPaXKIaHCKOTO TpaBa HETIOCPEACTBEHHO CBA3aHO C OXPAHOiM 4ACTHOIM (MyHOi) cepsl
OTAETbHbIX JIHII.

2. OxpaHa ¥ 3aIUTA JIMYHBIX HEMMYIIECTBEHHBIX NMPAB

B pamMkax KOMIUIEKCHOTO PeTyIMpPOBaHUS JTUYHBIX ITPaB HEOOXOAMMO BBIACIISITH IPAzKAAHCKO-TIPABOBO ACTIEKT.
B cBsi3u ¢ 3TUM B TeoprM OBUTM BBICKA3aHBI IBE TOUKHM 3PEHUS Ha IPakIaHCKO-IIPAaBOBOE PETYIMPOBAHNE JTMIHBIX
npaB. [loaroe BpeMs roCHOACTBYIOIIMM SIBJISUIOCH IIPEICTaBIeHUE O TOM, UTO IPaKIaHCKOE MPaBO HE PEeryaupyeT,
a TOJbKO OXpaHseT 5Tu npaBa'. OMHAKO B JaJbHENIIEM MOSIBUJICS MHOM MOAXOM K 3Toi mpobieMe. B mutepatype
CMpPaBEAJIUBO MOMYEPKUBAIOCH, UTO MPABOBOE PETYJIUPOBAHME U OXpaHa MpaB HE MOTYT MPOTUBOIMOCTABISATHCH,
IIOCKOJIBKY pETyJIMpOBaHME O3HAYaeT OXpaHy IpaB, a MX OXpaHa OCYIIECTBIISICTCS ITyTEM pPeTYINPOBAHUSI
COOTBETCTBYIOLINX OTHOLIEeHMI2. Termepb Xe B ¢BiA3M ¢ JaHHOM B cT. 2 T'K dopMyInpoBKOii, MogYepKUBAIOLIEN,
YTO IpaXIaHCKOE 3aKOHOIATEIIHCTBO TOJbKO 3AIMMINAET JTUYHBIC HEMMYILIECTBCHHBIC OTHOIICHUS, HEOOXOIUMO
BHOBb BEPHYTbCS K TEOPETUUYECKOMY OOOCHOBAHUIO COOTHOILIECHUSI KaTerOpuil «OXpaHa» U <«3alllUTa» B IpaBe
BOOOIIIE U TPAXKTAHCKOM MpPaBe B YACTHOCTH.

Crieliuduka rpaxxJaHCKO-IIPaBOBOTO PETYJIMPOBAHUS JIMYHBIX MIPaB OMpeaessieTcsl PeAMETOM I'PpaXk1aHCKOTO
mpaBa. B coorBerctBM co cr. 2 'K rpaxkmaHckoe 3aKOHOOATEIBCTBO OIIPEIENIsSIeT IIPaBOBOC ITOJIOXEHUE
VYaCTHUKOB TpPaXIaHCKOTO o000OpOTa, OCHOBAaHMSI BO3HMKHOBEHHUsSI M IIOPSIOK OCYIIECTBICHUS IIpaBa
COOCTBEHHOCTM Y [JPYIMX BEIIHBIX IIpaB, WCKIIOYUTEIbHBIX TMPaB Ha pe3YyJbTaTbl WHTEJUIEKTYaIbHOU
TeSITeIbHOCTU («MHTEJUIEKTYalbHO COOCTBEHHOCTU»), PETYJIUPYET TOTOBOPHBIE 1 MHBIE 00s13aTEIbCTBA, a TAKXKe
JIIpyrue WMYIIECTBEHHbIE W CBSI3aHHbIE C HUMM JIMYHbIE HEWMYIIECTBEHHbIE OTHOIIECHUSI, OCHOBaHHbIC Ha
pPaBEHCTBE, aBTOHOMUM BOJIM U UMYILIECTBEHHON CaMOCTOSITEIbHOCTA UX yJ4acTHUKOB. HeoTuykmaemble mpaBa u
CBOOOJIBI YEJIOBEKA U Jpyrvue HeMaTepuaabHble 6jlara 3aUIIAITCS FPAKIAHCKMM 3aKOHOAATENbCTBOM, €CJTA UHOE
He BEITEKACT M3 CYIIEeCTBa 3TUX HeMaTepHUaJbHBIX Oyar. Takas (hopMyIMpoBKa ajla OCHOBAaHMSI BHOBb BEICKA3aTh
MHEHHE O TOM, YTO TPaXXIaHCKOE MPaBO HE PETyIUPYeT JIMIHBIC HEMMYIIIECTBEHHBIC OTHOIIICHMS, HE CBSI3aHHBIC C
HWMYIIECTBEHHBIMH, a K MpPeaIMeTy I'paXIaHCKOI0 3aKOHOMATeJbCTBA OTHECEHBI MMYIIIECTBEHHBIE OTHOIICHUS U
OTHOLIEHUST HEUMYIIIECTBEHHBIE, HO CBSI3aHHBIE C HUMH '

INpencrapnsieTcs, 4To OIS TAKOTO BBIBOJA HET JOCTATOYHBIX OCHOBaHMif2. Ilpexme Bcero B TeOpHM IIpaBa
OTYETIIMBO IIPOBOIMUTCS MBICIIb O TOM, YTO aKTUBHAS POJIb IIpaBa BhIpaxkaeTcs B ero pyHKIusx. [1pu aToM ogHOM
U3 BaxHeWImMx GYHKUMA IpaBa pacCMaTpyBacTCsl OXpaHUTeNbHAsA (YHKUOUA, I10J KOTOPOH TMOHMMAETCs
HaIpaBJIcHUE IIPaBOBOTO BO3IEIICTBMS, HAIlCICHHOE HAa OXPaHY T'OCHOICTBYIOIINX OOIIECTBEHHBIX OTHOIICHMIA,
ux HerpukocHoBeHHOCTB'. [To MHeHuto B.I1. Kasumupuyka u C.B. bo6oToBa, GyHKIIMIO OXpaHbl OOIIECTBEHHBIX
OTHOIIIEHUI BBHITIOJIHSIET TpaBoBasl cucTeMa B 1ieoM. OxpaHuTeabHash (YHKIIMS OIMMpaeTCsl Ha BECh KOMIUIEKC
MPaBOBbIX HOPM U TMpPaBOBOW AesATebHOCTH. OCHOBHOE Ha3HAYeHWE OXPAaHUTENbHOU (yHKIMK —
NpeIoTBpallieHre IPAaBOHAPYILIEHUI U APYTUX COLIMATBHBIX OTKIIOHEHUIA?.

CrnenoBate/ibHO, C TOYKM 3peHUs (YHKLUMOHUPOBAHUS IpaBa B IIEJIOM OXpaHa SIBJSIETCS €ro BaKHEUIIMM
atpubytom. IIpu 3TOM oxpaHa OOIIECTBEHHBIX OTHOIIEHUI OCYIIECTBSETCS MPAaBOM KakK B ciydyae, KOrjaa pedb
UJET O HApYUIEHWU (3allliTa) YbUX-TO MPAB WM OXPAHSIEMBbIX 3aKOHOM WHTEPECOB, TaK U B Cllydyae, KOraa KaKue
OBl TO HM OBUIO HApYIIEHUSI OTCYTCTBYIOT. BMecTe ¢ TeM BO3HMKAET BOIIPOC O TOM, pa3IMJAIOTCS JIU KaTeTOPUH
«OXpaHa» M «3allluTa», KOrma pedb UAeT He O (hyHKIMOHUPOBAHUM IIpaBa B IIEJIOM, a O PEaIM3alldM IIPAaBOBBIX
HopM. b.H. Me3puH nonaraer, 4To I0J OXpaHOI B IpaBe JOJLKHO MOHMMAThCS PEeryjJrupoBaHuE MpaB BOOOIE C
BKJIIOUEHUEM CIOJIa U 3alUThI IIpaB3. P y4eHbIX-IUBUINCTOB CUUTAET, UYTO B PAMKHU OXpaHbI MM 00eCIeYeH s B
00J1acT peryIMpoBaHUs CYObEKTUBHBIX MIPaB U UHTEPECOB BKIIIOYAETCS MPEBEHIIUS, 3alllMTa, OTBETCTBEHHOCTh U
T.II., IPUMEHSIEMbIE pa3iebHO I B COUETAaHUN®,

HTak, KaTteropusi «oxXpaHa» B TPakKIaHCKOM IIpaBe II0 CBOEMY OOBEMY TOpaslmo INHpPEe IMOHSITUS «3allUuTa» 1
MMOJTHOCTBIO OXBAaThIBacT ero. Ilom ocymiecTBIeHHEM IpaXkKIaHCKO-NPABOBOII OXpPaHbI OOIIECTBEHHbIX OTHOIIEHHMI
cjenyeT IMOHMMATh MPUMEHEHME BCEX HOPM TPaxkIaHCKOIO IIpaBa, KOTOPhIE OOECIIEUYMBAIOT MX HOPMAaJbHOE U
OECIpeIsITCTBEHHOE CYIIECTBOBaHME M pa3BUTHE, a I10A OCYHIECTBJIEHHEM TPAKIAHCKO-NPABOBOM 3aMIMThI
0OIECTBEHHbIX OTHOINEHWIA JTOJDKHO TIOHMMATHCS TPUMEHEHWE JIMIIb TeX CII0COO0B M CPEACTB, KOTOPHIC
HCTIONIb3YIOTCS MPU COBEPIIICHUM MTpaBOHApyLIeHUs. M310KeHHOE He OCTaB/IsieT HUKAKUX COMHEHUIA B TOM, UTO C
TOYKM 3PEHUSI TEOPUU OTCYTCTBYIOT Kakue Obl TO HM OBUIO OCHOBAHUS [JII UCKJIIOYEHUS OTHOIICHUIA,
3alIUIIaeMbIX HOpMaMH1 OIIpeAeICHHOM OTpaciy IIpaBa, U3 ¢ IIpeaMeTa.

Kpowme Toro, B ct. 17 Konctutynuu P®, kak u B cT. 2 'K, moguepkuBaeTcsi, UTO peub MIET IPEXIE BCETO O
HEOTUYXIaeMbIX TIpaBax 1 cBOOOIAX YeJoBeKa, KOTOPhIE HE TOJbKO OXPAHSIOTCS, KaK yKe OTMeJalloch paHee, 1Mo
CYILIECTBY BCE CUCTEMOI MpaBa, HO U COCTaBJSIOT CMBICA W COAEpKaHWE AESITeIbHOCTU TOCYyIapCTBEHHOU



BJIaCTU. DTO B IMOJHON Mepe MONTBepXaaeTcs TeM, uyto coriacHo cT. 18 Koncrturyumu P® mpaBa m cBOOOIBI
YyeJI0BeKa U TpaXkIaHWHA SIBJISTIOTCSI HEITOCPEACTBEHHO AeiicTBYyIOIMU. OHU ONPEaeIsTIOT CMBICT, COIepXKaHUe 1
IMpUMEHEHNE 3aKOHOB, IESITeIBHOCTh 3aKOHOAATEIBEHON M MCITOJTHUTEIBHOM BIIACTH, MECTHOTO CaMOYITPABIICHUS
1 obecrieunBaroTCs mpaBocyarueM. CaMo coboii pasyMeeTcsl, UYTO HEOTUyKIaeMble IpaBa U CBOOOIBI YeJIOBEKa HE
MOTYT PEryJIMPOBaThCsl HOPMaMU KaKOi-T1100 OOHOM OTpaciu Ipasa.

YTto KacaeTcsli MHBIX HEMMYIIECTBEHHBbIX OJiar, TOo IO cMbicay 1. 2 cT.2 u cT. 150 I'K rpaxmaHckoe
3aKOHOAATEIbCTBO HE B COCTOSIHUM 3alllUINATh T€ M3 HUX, KOTOPbIE HE HYXIAlOTCSI B 3TOM B CUJIy CaMOI0 MX
cymectBa. K Takoro poja 61araM MOXXHO, HAITPUMED, OTHECTU HALIMOHATBHYIO TIPUHAJIEXXHOCTD, POHOU SI3bIK U
BBIOOD sI3bIKa OOIIEHMS, BEPOMCTIOBENAHNE U HEKOTOPbIe Apyrue. OqHAKO TTONABISIONIee OOMBIIMHCTBO JUIHBIX
HEMMYIIECTBEHHBIX OJIaT JTOJDKHO 3alIUIIATHCS TPaXIaHCKMM 3aKOHOMATEIbCTBOM, MIOCKOJBKY OHU COTJIACHO CT.
128 T'K paccmaTpuBaloTcsl B KaueCTBe OJHOTO U3 BUIOB 00BEKTOB IPAXKIAHCKUX NPaB.

B cr. 150 I'K, cneumwajbHO MOCBSIIEHHON HeMaTepUallbHbIM OjlaraMm, YCTaHaBJIMBAeTCs, YTO XM3Hb M
3I0POBbE, JOCTOMHCTBO JMYHOCTHU, JUYHASI HEMPUKOCHOBEHHOCTb, Y€CThb U JOOpOe UMs, JeJoBasl permyTalus,
HETPUKOCHOBEHHOCTh YaCTHOW XW3HU, JIMYHAS W CEMeifHasl TaifHa, ITpaBO CBOOOJHOTO TepeaBUKEeHNsI, BEIOOpa
MecTa MpeObIBaHUS U XKHUTEIbCTBA, TPABO Ha MM, IPABO aBTOPCTBA, MHBIE JIMUHbIE HEMMYIIIECTBEHHbBIC TIpaBa 1
Ipyrue HeMaTepuaabHbIe Oj1ara, MpUHAIIeXaIINe TpakIaHMHY OT POXKICHUS WX B CHITy 3aKOHA, HEOTIYZKIAeMbI
H HemepeaaBaeMbl MHBIM criocoboM. OOHAaKO B CiIydyasiX W B IOPSIAKE, IPEIyCMOTPEHHBIX 3aKOHOM, JIMYHBIC
HEUMYIIECTBEHHbIE TpaBa W Jpyrue HemaTepuaibHble Oyiara, TPUHANJICXKABIINE YMEpIIEMYy, MOLYT
OCYIIECTBJISATbCS W 3alllMIIAThCA APYTMMHU JIMIAMM, B TOM YMCJe HacjleIHUMKaAaMM MpaBooOJamaTes.
HewmarepuanbHblie Giiara 3amuinatorcs B cooTBeTcTBUM ¢ ['K m ApyruMu 3akoHaMu B CJTydasix M B TIOpsIIKE, UMU
MPENyCMOTPEHHBIMI, a TaKKe B TeX CIy4asX W TeX MpefaesiaX, B KaKuX MCIIOJIb30BaHME CIIOCOOOB 3alllUThI
rpaxgaHckux mpaB (cT. 12 T'K) BeITeKaeT m3 cyllecTBa HapyIIEHHOTO HeMaTepHaJbHOTO IIpaBa M XapakTepa
ITOCJICACTBUIA 3TOrO HApyIICHUS.

Hrak, u3 ananusza HopMm 'K BeITeKaeT, 4To, BO-IEPBHIX, MMOAABIISIOLIEE OOJBIIMHCTBO HEMaTepUabHbIX OJ1ar
SIBJITIOTCS  00BbEKTAMH TIPaXIAHCKMX TMpaB; BO-BTOPbIX, HEMaTepuUaJibHbie OJyiara 3amMIIAITCA HOPMAMHU
rPaKIAHCKOT0 3aKOHOJATENBCTBA B CIIydasX M Tpelesiax, BBITEKAIONIMX M3 CYIIeCTBa HeMaTepuajbHOro OJiara,
BO3MOXXHOCTH MCITOJIb30BaHMST IPakIaHCKO-TIPABOBBIX CIIOCOOOB 3alIUTHI MPaB, a TAKXKE XapaKTepa IMOCIeICTBUM
HapyIIeHWSI COOTBETCTBYIOIIETO TIpaBa; B-TpeThuX, B cT. 2, 128, 130 u ap. 'K Huyero He roBopuTcs 00 OTHECEHHH
JINYHBIX HEHMMYIECTBEHHbIX OTHOIIEHHIA K MpeIMeTy IPakIAHCKOro MpaBa MJjIx K¢, Ha000poT, 00 MCKITIOUYEHUN 3TUX
OTHOIICHUI 13 eTo MpeaMeTa.

YuutbiBast TO OOCTOSITEILCTBO, YTO IIPM PACCMOTPEHUU JIMYHBIX IIPaB HEOOXOAMMO BBIICISTH OCOOBIN
IPaXKIAHCKO-TIPABOBOI  ACMEKT, CJeIyeT YEeTKO OIpeneluTb, B YeM UWMEHHO OH MOXET BbIpaxaThCs.
[TpownntocTpupyeM 3TO Ha OMHOM U3 MpuMepoB. [IpaBo Ha JUYHYIO HEMPUKOCHOBEHHOCTh MOXHO BBIIEIUTDH B
HECKOJIbKUX BapuaHTaX: B TOCYJapCTBEHHO-TIPABOBOM CMBICJIE — KaK IIPOBO3MJIAIIEHWE CaMOTo TipaBa W
YCTaHOBJICHME OOIIMX rapaHTHii ero ocymecTBieHus (cT. 22 Korcturtynuu P®); B yroJoBHO-IIpOIIeCCYaTbHOM
CMBICJIE — KaK OIIpelesiecHue CpeACTB, IO3BOJISIONINX OOECIeUNTh peain3aliio 3TOTOo IIpaBa B ciaydae
OCYIIECTBIIEHUSI TOCYAAPCTBOM YTOJIOBHOI'O MpecaeaoBaHUs MPOTUB Kakoro-nubo auna. CormacHo cr. 108 YIIK
P® 3akioueHue 1on CTpaxy B KauyecTBE MeEphl IPECCUYEHUsST IIPUMEHSIETCS TOJIBKO MO CYIeOHOMY pPELICHUIO B
OTHOIIEHUH MOA03PEBAEMOTr0 WIM OOBUHSIEMOIO B COBEPLICHUU MPECTYIUICHU, 32 KOTOPhI€ YTOJOBHBIM 3aKOHOM
MPETyCMOTPEHO HaKa3aHWe B BUIE JIMIIEHHUS CBOOOIBI HA CPOK CBBIIIE ABYX JET TIPU HEBO3MOXHOCTU
TIpUMEHEeHUsI MHOW, OoJsiee MSITKO#, Mephl mipecedeHus. [1py n30paHuM Mephl TIpecedeHrs] B BUIE 3aKITIOUCHUS
IO/ CTPaxXy B TOCTAHOBJICHWUU CYIbM JOJDKHBI OBITh yKa3aHbl KOHKPETHBIE, (haKTUIeCKHe OOCTOSITENIbCTBA, Ha
OCHOBAaHMH KOTOPBIX CY[IbsI IPUHSLI TaKoe pelreHre’. BMecTe ¢ TeM He BbI3bIBAET COMHEHUS U TO 0OCTOSITETbCTBO,
YTO CYIIECTBYET OCOOBIM TIpaXmaHCKO-IIPABOBOM AacIIeKT IIpaBa Ha JIAYHYI0O HEIPUKOCHOBEHHOCTD,
BBIpAKAIOIINICS, B YACTHOCTH, B CYIIIECTBOBAHNM IIpaBa Ha HEIIPMKOCHOBEHHOCTh BHEIITHETO O0JIMKA.

3. Ilonsarue u TNMPU3HAKH JIMYHBIX HEUMYIICCTBCHHBIX IPaB

JInuHble HeMMYLIECTBEHHbIE MPaBa B IPAXKIAHCKO-NPABOBOM CMbICJE NMPEIACTABJISIOT CO00i yperyJiMpoBaHHbIE
HOPMAaMM NMPaBa CBA3M MEXKIY onpeaeeHHbIMU CYObeKTaMH 10 MOBO/IY JUYHBIX HEUMYIIECTBEHHbIX Osiar!.

CrienoBarebHO, JIMYHBIE HEUMYIIECTBEHHBIE TpaBa B TPaXIAaHCKOM IpaBe — 3TO CyObeKTHBHbIE MpaBa
rpaxaaH, BO3HUKAIOIIME BCJEACTBUE PEryJMPOBAHMS HOPMAMHM TPAXKIAHCKOTO MPaBa JHYHBIX HEMMYLIECTBEHHBIX
OTHOUIEHWii, He CBSA3AHHBIX C MMYIIECTBEHHbIMU. JIMUHbIE HEUMYIIECTBEHHBIE TIpaBa CYIIECTBYIOT KakK
CyObEKTUBHBIE TpaBa W PEryJupYIOTCS TPaXIaHCKUM TIPABOM HE3ABMCUMO OT MX HApYIIeHHsi, TO03TOMY
TpeCTaBIeHUe O TOM, YTO IpaXKIaHCKOE IIPaBO MOXKET JIMIIb 3allUIIaTh UX, HO HE B COCTOSHUU PETYJIUPOBATh
JTAHHBIE OTHOIIIEHMUSI, SIBJISIETCS] HEOCTATOUHO TTOJIHBIM Y TOYHBIM.



IIpu xapakTepuCTUKE TUIHBIX HEMMYIIECTBEHHBIX ITpaB KaK CYObEKTHBHBIX TPAXKIAHCKUX ITPAaB HEOOXOINMO
OTMETUTH, YTO 3TU IIpaBa SIBJIISIIOTCS NPABAMH CTPOro JMYHOrO Xapakrepa. DTO O3HAYaeT, YTO JAaHHBIC IIpaBa
cormacHo cT. 150 I'K mpuHamiexar rpaxkagaHIHY OT POXICHUS YIN B CHITYy 3aKOHA, SIBIISIIOTCS] HEOTUYKIAEMbIMH 1
HemepenaBaeMbl IPYTMM JIMIIaM WHBIM CIIOCOOOM, KpOME€ CiIydaeB, IPeIyCMOTPEHHBIX 3aKOHOM, KOIJga B
YCTAaHOBJCHHOM MM TIOpSIAKE JIMYHbIE HEWMYIIECTBEHHblE MpaBa M Apyrue HemaTepuaibHble OJara,
MPUHAUIEXABIIME YMEpPIIEMy, MOTYT OCYIIECTBJSTbCS W 3alllUIIAThCA APYTUMHU JIMLIAMM, B TOM YMCIe
HacJieTHMKaMu MpaBoobyanatens. KpoMe Toro, MMeloTcs Takke BCe OCHOBAHMSI OTHECTH 3TH ITpaBa K KaTeropuu
HCKJTIOUHTEIbHBIX. KaKoil OB Teopry HU MPUACPXKUBAINCH IIPU OMNpPEIeICHNN CYITHOCTH IOPUANIECKOTO JIUIIA,
cJIeMyeT UMETh B BHIY, YTO OHO SIBJISICTCSI ICKYCCTBEHHBIM CYOBEKTOM IIpaBa U ITOTOMY BOOOIIIE HE MOXKET HMETh
JMYHBIX MpaB (TIPaBO Ha JIEJIOBYIO PEIyTallMi0 HETIOCPEACTBEHHO CBSI3aHO C MMYIIECTBCHHBIMU IIpaBaMM W HE
MOXET OBITh B3SITO B KAUYECTBE NIPUMEpPa).

Hanee, 3170 mpaBa HeumymiecTBeHHble. OHM HUKOUM OOpa3oM HE CBS3aHbI C MUMYIIECTBEHHBIMM IIpaBaMU.
3akpemaeHHbIi cT. 150 'K nepeyeHb HeMMYIIECTBEHHBIX OJ1ar KaK 00BEKTOB IpaXkAaHCKUX MPaB ¢ 0YEBUIHOCTHIO
CBHUIIETENECTBYeT 00 3TOM. BaxXHO MMeTh B BHIY, UTO YKa3aHHBIM IIepeUYeHb He SBJISETCA HCYEPIbIBAIOIINM,
IMO3TOMY OOBEKTaMM TpaXXTaHCKUX IIpaB MOTYT OBITh M WHBIE HeMaTepuajbHbIe Ojiara, JMIIb OBl OHU
MIPUHAUICKATN TPpaXXKIaHIHY OT POXICHMS WX B CHJIY 3aKOHA.

[To cBoeMy xapakTepy JIMUHbIE HEUMYIIECTBEHHBIE IIpaBa SIBJISIIOTCS MpaBaMu a0cooTHbiMH. Clie0BaTeIbHO,
YIIPaBOMOYEHHOMY JIMIIY IIPOTUBOCTOUT HEOIPEAECHHBIN KPYT JIUI, 00SI3aHHBIX BO3IEPXKUBATHCS OT KAKUX ObI
TO HU ObUIO HApYIIEHUI JIMUHBIX HEMMYIIIECTBEHHBIX ITpaB IpaxaaH. B nutepaType cripaBeavuBO OTMEUYAETCS, UTO
CYTh TPaXXIaHCKO-TIPAaBOBOM OXpaHBI JIMUHON XHW3HU COCTOUT B 00€CHEYEeHHH CBOOOIbI IPAXKIAHHHA ONpPEIEIITh
NMOBeJeHHE B MHAMBUAYAIbHON XKU3HEIEATEIbHOCTH M0 CBOEMY YCMOTPEHHIO, MCKITIOYAIOIIE BMEIIATEILCTBO B €T0O
JINYHYIO XU3Hb CO CTOPOHEBI IPYTUX JIUII, KPOME CIIydaeB, IPSIMO IIPEeIyCMOTPEHHEBIX 3aKOHOM.

BMmecte ¢ TeM TUYHBIE HEMMYIIIECTBEHHBIC ITpaBa KaK IpaBa aOCOIIOTHRIE UMEIOT CIICII(UKY 10 CPaBHEHHIO C
WHBIMA CYOBEKTMBHBIMU IIpaBaMM IIOHOOHOro poja (HAIpUMep, IIpaBOM COOCTBeHHOCTH). ITaBHOM -
OCOOCHHOCTBIO JIMYHBIX HEHUMYIIECTBEHHBIX IIpaB SIBASETCS TO, YTO B UX CTPYKTYpEe OTCYTCTBYET OIHO W3
NMPaBOMOYMIi, XapaKTepHOe IJIsT IPYruxX aOCOMIOTHBIX IIpaB. EciIm TIpaBo COOCTBEHHOCTHM IIpEAIIoNaraet
BO3MOXHOCTb YIIPAaBOMOYEHHOTO JHMIA OCYIIECTBISITh Hanbojiee BCEOOBEMITIOIIMM CITOCOOOM TPABOMOYMS
BJIAZICHNS, TIOJIb30BAHUS U PACIOPSDKEHWS WMMYIIECTBOM, TO [UIST JIMYHBIX HEWMYIIECCTBEHHBIX IIpaB 3TO
HeXapakKTepHO. 3eCh YIPaBOMOYEHHOE JIMLIO OCYIIECTB/SIET IIPUHAMIEXAIE eMy JUYHbIE HEMMYILECTBEHHbIE
IIpaBa CBOMMH JeACTBHSIMH (HAaIIpyMep, CO3IacT MPEICTaBICHIE ¥ OKPYXKAIOIINX O COOCTBEHHOM PEITyTallii) BHE
paMoK mpaBa.

B cBsA3M ¢ 3TUM UISI TUYHBIX HEMMYIIECTBEHHBIX MPaB XapaKTEPHO HAJMYME JBYX MPABOMOYMIA; BO-TIEPBBIX,
BO3MOXHOCTU YIIPABOMOYEHHOIO JIMIla TpeOOBaTh OT HEOMPENEIEHHOIO Kpyra 00sI3aHHBIX JIMI[ BO3ACPXXUBATHCS
OT HapyIIeHWS ero IIpaBa; BO-BTOPBIX, BO3MOXKXHOCTH IIpUOETHYTH B CJy4yac HApyIIeHWS €ro IipaBa K
YCTaHOBJICHHBIM 3aKOHOM MepaM 3aIllNThI.

TakuM o6pa3oM, JIWYHBIE HEUMYIIECTBEHHBIC IIpaBa B TIPaXIAHCKOM IIpaBe IIPEACTABISIOT COOOM
CaMOCTOATENIbHbIA BHA CYObeKTHBHBIX MNPaB, BBIIIOJHSIOT POJIb IIPABOBOIO CpEACTBA OOECIEUYEeHHUs JTUYHOM
(MHAVBUAYAIBHOM) cephbl rpaXkIaHUHA OT ITOCTOPOHHETO BMELIATE/IbCTBA U TPEOYIOT IPUMEHEHUS IPaXKIaHCKO-
MPaBOBbIX UHCTPYMEHTOB UX PETyJIUPOBaHUSI.

§ 2. Buapl TMYHBIX HEMMYIIIECTBEHHBIX NMPAB
1. Kpurepuu kiaccupukanuu JUIHBIX HEUMYIIECTBEHHbIX MPAB

B 1ensix BBISIBIEHUSI Kpyra OTHOIICHWH, CBA3aHHBIX ¢ obOecrieueHWeM JIMYHOUN (MHIWBUIYaJIbHOMN) cdhepbl
rpaxaaHuHa OT TIOCTOPOHHETO BMeIIATeIbCTBA, HEOOXOAMMO MPOBECTH  KJIACCU(MUKALIUIO  JIMYHBIX
HEMMYIIECTBEHHBIX TIPaB.

I'paxknaHcko-TIpaBOBOE PETYJIUPOBAHUE MO3BOJISIET CHPOPMYIUPOBATH ITU MPaBa Kak abCOTIOTHBIE U OXPAHSATh
UX TPUCYIIIMMU TPaXKIaHCKOMY TipaBy criocobamu. OQHAKO ISl TOTO, YTOOBI TIOJYIUTh TaKylo OXpaHy, TUYHBIC
HEMMYIIECTBEHHbIE TpaBa JO/DKHBI OTBEYaTh OMpEAETCHHBIM KPUTEPUSM: BO-TIEPBBIX, HHIMBHIYAIbHO-
JIMYHOCTHAS HANPABJIEHHOCTb 3TUX IPaB' U, BO-BTOPHIX, BO3MOXKHOCTb HMX BOCCTAHOBJEHMS WU YCTPaHEHMsI
HapyIlleHWs JaHHBIX TIPaB Ha Oymyliee BpeMsl.

WHouBuaya bHO-TMYHOCTHAS HAIPABJIEHHOCTh pacCMaTpUBAEMBbIX TTpaB TTO3BOJISIET OIPEIEINTh UX OCHOBY B
rpaxaaHckoii mpasocnocooHoctu. CornacHo ct. 18 'K P®, rpaxmaHe MOTyT MMeTh Kak TepevYrcIieHHbIe B Heil
HETIOCPENCTBEHHO, TaK W WHBIE WMMYILIECTBEHHBbIE M JIMYHbIE HEMMYIIECTBEHHbIE TpaBa. [1OCKOJIbKY JTWYHBIE
HEMMYLIECTBEHHBIE IIPaBa, pacCMaTpUBAEMble B HACTOSAILEH IJ1aBe, UHANBUAYAIA3VPYIOT B PA3IMYHBIX aCIIEKTAX
JIMYHOCTh TpakIaHWHA, UMEIOTCS BCE OCHOBAHWS OTHECTM MX K HHBIM JHYHbBIM HEUMYINECTBEHHbIM IpaBaM,



BXOJISIIIIUM B COZIep>KaHUe TTPaBOCTIOCOOHOCTU TpakIaH.

B03MOXHOCT, BOCCTAaHOBJICHUS JIMUHBIX HEHMMYIICCTBEHHBIX IIpaB WJIM YCTpaHCHMS WX HapYIICHWS Ha
OymyIree BpeMsI IIPSIMO CBSI3aHA C KOMIIEHCAIMOHHO-BOCCTAHOBUTEIbHOM ()YHKIHEH rpakIaHCKO-TPABOBBIX CPEACTB
3aIUTBI KaK OJIHOM M3 BaXHEMIINX XapaKTePUCTUK METOMA IPaXKIaHCKO-IIPABOBOIO PeryaIupoBaHus. YKa3aHHBIM
00CTOSITEILCTBOM BO MHOIOM OIIPEAC/ISIOTCS OOIMe Mpelesibl PeryJupoBaHus JMYHBIX HEMMYIIECTBEHHBIX NpPaB
HOPMaMHM rPaXKIaHCKOrO NpaBa, IOCKOJIbKY €CJIM IpaxkIaHCKOEe IPaBO HE B COCTOSIHUM 3alllUTUTh T€ WJIM WHBIC
JINYHBIE HEMMYIIIECTBEHHBIE TIpaBa, TO M UX PETYJIMPOBAaHUE B €ro paMKax TepsieT BCIKUI cMbIC. B aToM citydae
TaKOTO POJa OTHOIICHUS TOJLKHBI PETYIMPOBATHCS C TIOMOIIBIO IPYTUX OTpacieii IIpaBa.

[MompoOHO TMpoaHANMM3NPOBAB BEICKA3aHHBIE B JIMTEpAType TOUKM 3pEeHUS Ha KIACCH(MUKAIIMIO JIMIHBIX
HEMMYIIECTBEHHBIX IIpaB B TIpaxmaH-ckoMm 1paBe, JI.O. KpacaBumkoBa II0 CTPYKTYPHO-(DYHKIIHOHAILHOMY
NMPU3HAKY KJIacCUMDUIIMPYET UX CAeAYIOIIUM obOpa3oM: 1) JUYHBIE HEUMYILECTBEHHBIC NMpaBa, 00ecreYHBaIOIIe
(u3nyeckoe cymecTsoBaHue rpaxkaaHMHA ((U3MUECKOro Julia), B TOM YMCIIe IIPaBO Ha XU3Hb, IIPpaBO Ha 310POBbE,
MPpaBo Ha OJArONPUSITHYIO OKPYXKAIOIIIYIO Cpely, MPaBo Ha CBOOOLY U JIMYHYIO HEMPUKOCHOBEHHOCTD; 2) JIMUHbIE
HEMMYIIIECTBCHHBIC NpaBa, 00eCcneYMBAIONIME CONHMAJIBHOE CYIIECTBOBAHHME TIpaxkIaHMHA ((DU3MIECKOTO JIMIIA),
BKJTIOUAs MpaBo Ha UM ((haMUIINIO, OTYECTBO), IIPaBO Ha YeCTh, JOCTOMHCTBO M JIEJIOBYIO PEITyTaIMIo, IIPaBo Ha
JacTHYIO (JIMYHYIO) JKM3Hb, TIPABO HA CBOOOIY TepeIBIDKEHNS .

HHyo kitaccrbUKaLuio JMYHBIX HEMMYIIECTBEHHBIX ITPaB B rpaxkIaHCKOM IpaBe npemiaraet M.H. ManeuHa.
M36paB B KadecTBe KpUTEPUSI MX CHUCTEeMAaTM3allMM Uejb OCYHIECTBJIEHHSA KaXKIOil TIpymmbl NpaB, aBTOD
KIacCUGUIIPYeT WX CIEAYIOIINM 00pa3oM: B TIEPBYIO TPYIITY BXOISAT JWYHBIE HEMMYIIECTBCHHBLIC INpaBa,
obecneunBaomue Gu3mdeckoe W MCHXHYECKOE OJaromosayune (meJI0CTHOCTh) JMYHOCTH, B TOM YMCJIEe IIPaBO Ha
KW3Hb, TPaBO Ha 3I0pOBBE, IPaBO Ha (DUIMYECKYI0D MW TICUXMYECKYI0 HEIPUKOCHOBCHHOCTb, IIPaBO Ha
GJIArONPUITHYIO OKPYKAIOLIYIO CPedy; BTOPYIO IPYIIlY COCTABJSIOT NMpaBa, 00ecneYuBalole HHIMBUIYATU3ALIIO
JINYHOCTH B OOIIECTBE, BKJIIOYAs IPAaBO HAa MMs, MPAaBO Ha MHAVMBUIYAJIbHBIA OOJMK M TOJIOC, IIPaBO Ha YeCTh,
JIOCTOMHCTBO M JICJIOBYIO PEIIyTAlIMIO; B TPEThIO TPYIIITY BKJIIOYCHBI MPpaBa, 00ecneYnBaoiie ABTOHOMHUIO JINYHOCTH
(TpaBa Ha TailHy M HENPUKOCHOBCHHOCTb JIMYHOM KWM3HW), W K 4YETBEPTOM TpYyIlIe OTHECEHBI IIpaBa,
0becIeunBaoNIre OXpaHy pe3yIbTaTOB MHTEIEKTYaIbHOM AeATeTbHOCTH.

2. Bwuapl JMYHBIX HEUMYIIECTBEHHBIX MPAB,
PErYJHPYEMBIX IPAXKIAHCKUM NPABOM

Hcxoms u3 TIpemJIoOKEHHBIX KpPUTEpUEB, OIPEIe/SIoOlMX TMPeAMEeTHYI0 IPUHAIJIEXKHOCTb JIMYHBIX
HEMMYILECTBEHHBIX ITPaB rpaXkIaHCKOMY TIpaBy, MPeICTABIISIETCS BO3MOXHOM ClienyIolas ux KjiaccupuKalus:

1) 1MYHbIe HEMMYIIECTBEHHbIE NMPAaBAa, HANpABJIEHHbIE HA WHAMBHAYAJIM3ANHUIO JUYHOCTH YNPABOMOYEHHOIO JIMNA: TIPaBO Ha
UM, TIPaBO Ha 3aIUTy YeCTH U JOCTOMHCTBA, a TAKXKe TECHO CBA3aHHBIC C HUM IIpaBO Ha OMPOBEpXKEeHUE W TTpaBoO Ha
OTBET, NpeaycMoTpeHHbie M. 2 U 3 ¢T. 152 'K u cT. 43—46 3akoHa P® ot 27 nekabps 1991 r. «O cpeacTBax MacCoBO
uHbopMaLn»!;

2) JMJHbIe HeMMYIIIeCTBEHHBIE MPaBa, HANMpaBJIeHHbIE HA 00ecneYeHHe JJHYHOI HEMPUKOCHOBEHHOCTH IPazkiaH, BKITIOYAIOINe
MpaBo Ha TeJIECHYIO HEMTPUKOCHOBEHHOCTh U OXpaHy XXU3HU U 310POBbsI, HA HENTPUKOCHOBEHHOCTh JIMYHOIO O0JIMKa, a
TaKKe JIMYHOTO U300paKeHUs;

3) anmuHBIE HEMMYIIECTBEHHbIE TNpPaBa, HANpPABJIEHHbIE HAa o0ecme4eHHe HENMPUKOCHOBEHHOCTH W TAMHBI JIMYHOW JKHM3HH
rpaxiaaH: MpaBa Ha HEMPUKOCHOBEHHOCTD XUJMWIIA, JUYHON TOKYMEHTAlUM, TIpaBa Ha TaliHY JIUYHOW XU3HU, B TOM
qucie: alBOKAaTCKYIO, MEIUIIMHCKYIO TalfHy, TallHy COBEpPIIICHUS] HOTapUaJIbHBIX U CJICACTBEHHBIX NEMCTBUI1, BKJIAIOB
B 0aHKM YW WHBIC KPEOWTHBIC OpraHU3alliM, JIMYHOTO OOINEHMS, CBEICHWM, IMOJYYEHHBIX CPEICTBAMU MaCCOBOM
uHGOpPMaLIMU.

§ 3. OcymecTBiIeHHE U 3aIIUTA
JINYHBIX HEUMYIIECTBEHHBIX NMPAB

1. OcymecTBjeHne JUIHBIX HEUMYIIECTBEHHBIX NPaB

CyOBeKT JTUYHOTO HEMMYIIECTBEHHOIO IIpaBa OCYIIECTBIISICT €r0 Ha OCHOBE TeX K¢ IPUHIIMIIOB, YTO M
o0JiagaTeNIb MHBIX TIpaB aOCOIOTHOTO XapaKTepa. YIIpaBOMOUYECHHOE JIUIIO B MpeesiaX, YCTaHOBICHHBIX 3aKOHOM,
M0 CBOEMY YCMOTPEHMIO MCIIOJIb3yeT JUUHbIe Oyiara. O0s13aHHBIE XK€ JIMIa, KPYT KOTOPBIX 3apaHee He ONpeaesicH,
JIOJKHBI BO3JEPXKUBATHCS OT HApYIIEHUsI COOTBETCTBYIOIIETO TMYHOTO HEUMYIIIECTBEHHOTO MpaBa (HampuMep, OT



BTOPKEHMS B IMUHYIO XKM3Hb TpaXkKIaHNHA).

IIpemenst ocymecTBieHHs1 JIMYHBIX HEMMYHIECTBEHHBIX NPaB OIpenessiioTcss 3akoHoM. OOIue Tpeness
ycranasnmBatotcs ct. 9 u 10 TK.

B To Xe BpeMsi 3aKOH Mpu OMpeneeHUN IPaHUI] OCYILIECTBICHUS] KOHKPETHBIX JUYHBIX HEUMYIIECTBEHHbBIX
MpaB YacTo pErNIAMEHTUPYEeT HE caMu TMpeAesibl BO3MOXHOIO IOBEACHUs YIPAaBOMOUYEHHOro JWIa, a
YCTAHABJIMBAET IPAHUIIbI BMEIIATEIbCTBA MOCTOPOHHMX JHIL B muHYyI0 cepy. Tax, He mormyckaeTcst UCTOb30BaHUE
CPEICTB MacCOBOI MHGbOPMAIIMU [IJIST BMEIIATEIbLCTBA B JIMUYHYIO XU3Hb I'paX/aH, IMocATaTeJIbCTBA Ha UX YECTh U
JTOCTOUHCTBO.

B Tex cnyuasx, xorma 3aKOH pEryauMpyeT paMKu BO3MOXHOTO TOBEIEHUSI YIIPAaBOMOYEHHOTO JIWIlA, OHU
OTIPENIENISIIOTCS B OTACNBHBIX CIIyyasx TAaKKe W HOpMamMu Mopaiu. Hampumep, HEMPUKOCHOBEHHOCTh JTUYHOTO
00JIMKa TrpaxXAaHWHA OyIeT 3allMINaThCs OT JIOOBIX BMEUIATEbCTB CO CTOPOHBI TPEThUX JIML], KPOME CIIy4Yaes,
KOT/Ia €ro BHEUIHUI OOJIMK HapylllaeT TpeOOBaHUSI 3aKOHOAATEIbCTBA WA MMPOTUBOPEYUT MOPATbHBIM HOPMaM,
JIEACTBYIOIINM B OOILIECTBE.

Psin TMYHBIX HEMMYIIIECTBEHHBIX TIPaB HOCUT CTPOTO JIMYHBIN XapaKTep M MOTOMY He MOXKET OCYIIECTBJISATHCS
Yyepe3 mpeacTaBuTeNd. Takue TpaBa IPEKpaIalOTCsS CMEPThIO TpaXkIaHWHA M He MOTYT IlepenaBaThcs 10
HACJIE/ICTBY.

Ha tpebGoBanusi, BbITEKaloOl[Me W3 HAPYIICHUSI JUYHBIX HEUMYIIECTBEHHBIX IIpaB, KpPOME CIyvyaes,
MPeIYyCMOTPEHHBIX 3aKOHOM, He pacnpocTpaHsaeTcs HCKoBas AaBHOCTH (cT. 208 'K).

2. 3ammra JUYHBIX HEUMYIIICCTBCHHBIX NPAB

JIngHble HEMMYILIECTBEHHBIE TIpaBa, KaK M WHEBIE IIpaBa aOCOJIOTHOTO XapakKTepa, peryaupyeMble HOpMaMM
IPaXXIAaHCKOTO IIpaBa, CYIISCTBYIOT HE3aBUCUMO OT MX HapymieHus. [Ipy HapylmieHWH Xe 3TUX IIpaB MEXAY
YIIPaBOMOYCHHBIM JIMIIOM U TIPAaBOHAPYIIUTEJIEM BO3HMKAIOT OTHOCHTEJIbHbIE NMPABOOTHOLICHHS OXPAHHUTEIHHOIO
xapakrepa. [TopoXXmaroImM UxX IpUINIeCKIM (aKTOM SIBJISICTCS ITpaBOHAPYIICHHE.

BBunmy Toro, uro paccMarpuBaeMble IpaBa BO3HMKAIOT MO MOBOAY JIMYHBIX HEMMYIIECTBEHHBIX OJiar, OHU
3aIMIIAI0TCSI B OCHOBHOM CIIOCOOaMU, HE MMEIOIIMMU 1IEIbI0 BOCCTAHOBJICHUE HAPYIIIECHHON MMYIIECTBEHHOMU
cepbl OTEePHEBIIETO JUIIA.

CornacHo cT. 12 TK TakuMu cmocodaMu SABISIOTCA:. TIPU3HAHMWE 3THX IIPaB; BOCCTAHOBJICHME ITOJIOXCHUS,
CYIIIECTBOBABIIIETO 0 HapyIIeHU TIpaBa; MpeceueHre AeMCTBUI, HApyIIAIOIINX ITPABO WIM CO3IAIOIINX YCIOBUSI
ero HapylleHWs, IPU3HAHWE HEICHCTBUTEIBHBIM aKTa TOCYOapCTBEHHOIO OpraHa WM OpraHa MECTHOTO
caMOyIpaBJIeHMSI, TIpeKpallleHWe WIM HU3MEHEHHUE IIPaBOOTHOIICHMS, HENPUMEHEHUE CyIOM akKTa
rOCyIapCTBEHHOIO OpraHa WJIM OpraHa MECTHOTO CaMOYIIpaBJICHMS, MPOTHBOPEUAIIETO 3aKOHY, a TakKKe MHBIC
CMOCOO0BbI, NMPEeAYCMOTPEHHbIE 3aKOHOM, HAallpUMEpP ONMPOBEpKEHUE CBEACHMI, MOpoYalluX YeCTh U JOCTOMHCTBO
TpakaaHnHa.

B 1opumnueckoil nauTeparype ¢ Y4EeTOM OCOOCHHOCTEH JMYHBIX HEMMYIIECTBEHHBIX IpaB IIpeljiaraeTcs
YCTaHOBHTH B 3aKOHE HETPAAUILIMOHHBIE CITOCOOBI 3alIUTHI STUX IIpaB, HAaIIpaBJIcHHbIC KaK Ha NpeaynpekaeHne nx
HapyIIeHud, TaK 1 Ha 3 (GEKTUBHYIO 3alUTY YXKe HapyIIEHHbIX JIMYHBIX HEUMYIIECTBEHHBIX IpaB!.

XapaKTepHOIT 0COOCHHOCTBIO TIEPEUMCIICHHBIX CIIOCOO0B 3aIIUTHI JIMYHBIX HEUMYIIIECTBEHHBIX ITPaB SIBIISICTCS
TO, 9YTO OHU IMIPUMEHSIOTCS K TIPAaBOHAPYIIUTEIIO HE3aBHCHMO OT €TI0 BUHBL.

BMmecte ¢ Tem, eciu HapyllleHHMEM JTUYHBIX HEMMYIIIECTBEHHBIX IIPaB T'pakIaHUHY HaHECEH MMYIIeCTBEHHBIH
ymepo, TO IPUMEHSIOTCS HOPMBI IPaXIaHCKOTO IIpaBa, PEeTyIMpPYIONINe OTBETCTBEHHOCTD 3a IPUIMHEHNE Bpeaa
(rmaBa 59 I'K)2. Kpome Toro, B CBSI3M C HapylLIEHUEM JIMYHBIX HEMMYILECTBEHHBIX MPaB MMOTEPIICBIINA BIIpaBe
TpeOoBaTh BO3MelleHUsT MopaJibHoro Bpena (ct. 151, m. 5 ct. 152, c1. 1099—1101 I'K). 3a HapylieHre OTAEAbHBIX
JINYHBIX HEMMYIIECTBEHHBIX IIpaB KOMIICHCAIIS MOPAJBbHOTO Bpela OCYIIECTBISETCS HE3aBHUCUMO OT BUWHBI
(HammpuMep, eclii Bpen TMPWUIMHEH paclpOCTpaHEHWEM CBEACHWI, IIOpOYaIluX dYeCTb U ITOCTOMHCTBO
rpakgaHNHA).

KommneHcalyst MopallbHOTO Bpena ocylecTsisieTcs: cortacHo cT. 151 u 1101 T'K B nenexnoii ¢opme. Pazmep
KOMIIEHCAIlMM MOpPAJbHOIO Bpelda OIpeneasaeTcss CyIoM B 3aBUCHMMOCTM OT XapakTepa IPUYMHEHHBIX
MOTepIIeBIIEMY (PU3NYECKMX WJIM HPABCTBEHHBIX CTpPaJaHWiA, a TakKKe CTCIIEHW BUHBLI NPUYMHHUTENS Bpela B
cIyJasix, KOTJa BWHa SIBJISIETCSI OCHOBAaHWEM BO3MEIIEHUS Bpelda, WU C y4eToM TpeOOBaHWII pa3syMHOCTH M
CIIPaBEIITUBOCTH.
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I'naBa 34. OxpaHa MHIAUBUIYAJIbHON CBOOOIbI
U JINYHOW

§ 1. I'paxknancko-npaBoBasi OXpaHa WHANBHIYAJIbHOM

1. I/IH,le/lBl/lI[yaJleaﬂ cBoOona rpaxkiaHuHa, HCMPUKOCHOBEHHOCTD
U TaiiHA ero JIMYHOI XKU3HH KaK CAMOCTOATEIbHbIE 00BEKTHI IPaKIAHCKO-NPABOBO OXPAHDI

Llenbio rpaXkmaHCKO-MPABOBOI OXpaHbI TUYHBIX HEUMYILIECTBEHHBIX MIPaB TpaXkIaH SIBJSETCS MPenoCTaBlIeHUE
HUX CyObEKTaM BO3MOXHOCTU MMETh ONPENEIECHHYI0O aBTOHOMMIO OT FOCyIapCTBa, OOIIECTBA, a TAKXKE Pa3IMUHOTO
pola COUMaJbHBIX Tpyrm. Takass aBTOHOMHUS MOXET HMETh MOBOSIKOE€ BBIpaXeHHE M OOECIIeUMBATHCS
MPEeNOCTaBAECHUEM TpaKAaHUHY WHAUBUAYAJIbHOK CBOOOJABI M HENMPUKOCHOBEHHOCTH, & TAaKXKE OXPaHOM TaiHbI
JIMYHOM XKU3HU.

NupuBunyanabHass cBoOOAAa rpaxkIaHMHA  oOecrieuMBaeTCsl  IPEIOCTaBICHUEM €My  psiia  JIMYHBIX
HEUMYIIECTBEHHbBIX IpaB, INMPU3BAHHBIX OXPAHSATh OT ITIOCTOPOHHETO BMEIIATEIbCTBA pPa3lWYHbIE CTOPOHBI
MPOSIBJICHUS €r0 JTUYHOCTU (32 UCKIIIOUEHUEM CITy4aeB, MPSIMO MPeIyCMOTPEHHBIX 3akoHOM). Hanpumep, npasa,
HaIpPaBJIeHAbIe HA MHINBHIYATH3AIMIO JUMIHOCTH YIIPABOMOUYCHHOTO JINIIA (IIpaBO HAa MMsI, IIPaBO Ha 3aIIUTy YeCTH
U IOCTOWHCTBA), W MpaBa, HANpaBJieHHbIe HA oOOecmedyeHHe JMYHOH HENMPUKOCHOBEHHOCTH (TIPABO HA TEJIECHYIO
HENPUKOCHOBEHHOCTh, IIPaBO Ha OXpaHY XU3HU U 3M0POBbS, IIPaBO Ha HEMMPUKOCHOBEHHOCTD JIMYHOIO OOJIMKa,
MPaBoO Ha HEMTPHUKOCHOBEHHOCTh IMYHOTO U300paKEeHUS).

HenpukocHOBEHHOCTh M TAiiHA JMYHOH KHU3HH TPAaKIAHMHA OOECIIEYMBAETCS IPENOCTABICHUEM €My TaKUX
JINYHBIX HEUMYILIECTBEHHBIX IIpaB, KOTOPbIE IO3BOJSIOT OXPAHATh OT IIOCTOPOHHETO BMEIIATEIbCTBA €ro
noBe/ieHHe B MHIMBUAYAJIbHON KH3HEHAEATEJbHOCTH, KPOME CyyaeB, KOTJa TaKoe BMEIIATEIbCTBO JOMYCKAETCS
3akOHOM. K 3TMM mpaBaM OTHOCSTCS: MpaBa Ha HENMPUMKOCHOBEHHOCTb XWJIMIIA, JIMYHOU JOKYMEHTAllMM, Ha
TaliHy JNWYHON XW3HW, BKJIIOYalolllee TalHY JUYHON MH(GOpPMAlLIMU, YCHIHOBJICHUS, BKJIAAOB B OAHKU M MHbIE
KpeIUTHbIE OpraHu3alMM, JUYHON KOPPECIOHIAEHIIMM U Tele(OoHHO-TeaerpadHbIX COOOIIEHUI, COBEPIICHUS
HOTapUaJIbHbIX U HEKOTOPBIX MHBIX IOPUINYECKUX JEUCTBUI, AIBOKATCKYIO, MENIULIMHCKYIO TAHY U T.[I.

TakuM 006pa3oM, HECMOTPST Ha MNPUHIMNUAIBLHOE E€IWHCTBO OTHOIIEHWIA, CBSI3aHHBIX C OOECIeYeHUEM
WHAWBUAYAIbHOU CBOOOJbBI, HEMPUKOCHOBEHHOCTH M OXpaHOW TalHbI JUYHOW >KM3HM TpaxnaaH, OHU
TIPEICTABIISTIOT COOOI CaMOCTOATEIbHbIE 00BEKThI OXPAHBI I TPEOYIOT 000COOIIEHHOTO PETYINPOBAHUS C YYETOM UX
CIIeI (UK.

2. IlpaBo Ha nMsa

[IpaBo Ha MMSI — OAHO M3 BaXKHEMIIMX JUYHBIX HEMMYILIECTBEHHBIX IIpaB IpaxkIaHWHA, HAIlpaBJEHHBIX Ha
WHAVBUIYaIU3alMIO ero JIMYHOCTU. B HacTos1ee BpeMst oHO yperyaupoBaHo cT. 19 I'K.

Boo0i1ie mpaBo Ha UM SIBJSIETCS BeCbMa CJIOXKHOM I0pUIMYECKON KaTeropueil, Tpedymoomieid peryJaupoBaHus
HOPDMAMH pPAa3JMYHbIX OTpacjieii mpaBa. Tak, MHOPSNIOK NPUCBOCHUS W M3MEHEHUS WMCEHM YCTaHABIMBaeTCS
HOpMaM1 aIMUHUCTPATUBHOTO M CeMEMHOro IpaBa. I'paxkmaHWH BIpaBe 00XKaloBaTh HENPaBUJIBHOE yKa3aHME
ero MMEHM B M30MpaTeIbHBIX CIMCKaX, aKTaX TpaxmaHckoro cocrostHus. [IpaBo Ha wMs — OOWH U3
CYILIECTBEHHBIX 2JIEMEHTOB CYOBEKTMBHOTO aBTOpcKoro mpasa. [Tostomy B 1. 2 u 3 cr1. 19 I'K ycranaBiauBaercs,
YTO TpaxXXJaHWH BIIpaBe NepeMEeHHTb CBOe MM B IIOPSIIKE, YCTAHOBJIGHHOM 3aKOHOM. MM, TIojydeHHOE
IpaXIaHUHOM TIPU POXIEHUM, a TakKe MepeMeHa UMEHU TOoaexaT perucTpallud B MOpsiKe, YCTAaHOBICHHOM
IJIST pEeTUCTpAllMM aKTOB TPaXXTAHCKOTO COCTOSTHUS. B cilyuassx m B TOpsiKe, TPEAyCMOTPEHHBIX 3aKOHOM,
IpakaaHWH MOXET UCITOIH30BaTh NCEBAOHNM (BBIMBIIIIJICHHOE VM),

Bo3MOXHBI ciydyad, KOIrga IIpaBO Ha UM OXpaHSIeTCS OTHOBPEMEHHO C IPYTUMM JIMYHBIMU
HEMMYIIeCTBEHHBIMHU TIpaBaMU, KOTOPBIE PETYIUPYIOTCS IpakdaHCKUM IpaBoM. Ecin, HampuMep, IIpaBo Ha MMS
HapyIIaeTcsl B CBA3U C HapyIIeHUEM YeCTH M JOCTOMHCTBA TpaXkIaHWHA, TO €T0 3aIllliTa OCYIIECTBIISIETCS depe3
3aIUTy YeCTU M MOCTOMHCTBA. B cBs3u ¢ atum B 1. 5 cT. 19 'K momyepkuBaeTcs, 4YTo MpU MCKaXEHUU JMOO
HCIIOJIb30BaHUM MMEHHU TpaXIaHUWHa CIlocobaMu Wiu B ¢hopMe, KOTOphbIe 3aTparuBaloT €ro 4ecTb, TOCTOMHCTBO
WJIM JEJIOBYIO pEIyTaluio, TPUMEHSIIOTCS TpaBuja, mpeaycMoTpeHHbie cT. 152 T'K.

BMmecte ¢ TeM npaBo Ha UMST MMeeT BaXKHBIN CITEIM(PUICCKII aCIIeKT, He TTO3BOJISIIONINI CBECTH €T0 TOJIBKO K
YKa3aHHBIM paHee ciydasMm. JleJqo B TOM, 4YTO, OyayYd NPaBOM CTPOro JHYHOIO XApakTepa, IPaBo Ha WM



HYXXIAeTcsl B TpaskIaHCKO-TIPAaBOBOM PETYIMPOBAHUM KaK ¢ TOUKM 3PEHUS MPaBUJI €T0 MCIIOIb30BaHUS CaMUM
o0JragaTeseM B TpakgaHCKOM 000pOTe, ITOCKOJIBKY 3TO BaXKHO IIJISI €T0 CTAOWIBHOCTU M OIIPEIEICHHOCTH, TaK U C
TOYKM 3PCHUST OXPaHBI OT UCIIOJIb30BAHMS €TI0 TPEThUMHU JTUIIaMU 0€3 3aKOHHBIX OCHOBaHUIA.

I'paxnanun cornacHo 1. 1 ct. 19 'K mpuoGpeTaer u ocyniecTBisieT rpaBa v 00s13aHHOCTU MO/ CBOMM HMEHEM,
BKJIIOYAIOIIMM (DaMUIIMI0 M COOCTBEHHO MM, a TAKXKe OTYECTBO, €CJIM MHOE HE BBITEKAeT M3 3aKOHA WIM
HallMOHaJbHOro oObivasd. Ilpu >TOM IlepeMeHa TrpaXIaHMHOM MMEHU He SBJSIeTCS OCHOBAaHMEM IS
MpeKpalleHUs YUIM U3MEHEHHUS €T0 TIpaB U 00sI3aHHOCTEH, ITPUOOPETEHHBIX MO ITPEXKHUM MMeHeM. BmecTe ¢ TeM
rpakgaHWH, TTIEPEeMEHUBIINNA UM, BIIpaBe TPeOOBaTh BHECEHUS 3a CBOM CUET COOTBETCTBYIOIIMX M3MEHEHUIT B
JTIOKYMEHTBI, 0(pOpPMIICHHBIEC Ha €0 TIpesKHee NMSI.

I'paxgaHuH 00si3aH MPUHUMATh HEOOXOIMMbIE MEPhI IS YBEAOMIIEHUSI CBOMX JODKHUKOB U KPEAUTOPOB O
IepeMeHe CBOET0 MMEHM M HECET PUCK TOCJIEACTBUIA, BRI3BAHHBIX OTCYTCTBUEM Y 3TUX JIMI] CBEICHUI O IIepeMeHe
€ro UMEHH.

3akoH (11. 4 c1. 19 I'K) npsimo 3ampeliiaeT npruoOpeTeHue MpaB U 00sI3aHHOCTEN Moa UMeHeM Apyroro Juna. B
HacTosIIIee BpeMsI MMeHa U3BECTHBIX JIMYHOCTEH Bce O0Jiee aKTMBHO HAYMHAIOT MCITOIb30BAThCS 1T peKJIaMHBIX
M WHBIX KOMMEpPYECKUX IIejieil, T.e. B CYIIHOCTA CTAHOBSTCSI OOBEKTOM CBOEOOPA3HBIX JUILIEH3MOHHBIX
corjiaiieHuii. B ¢BsI3M ¢ 3TUM OYEBUOHO, YTO MCIIOJB30BAaHME MMEHM YeloBeKa 0Oe3 €ro COINIachsl B LIEJISIX
M3BJICUCHUS UMYIIECTBEHHOM UJIM MHOM BBITOJbI IIPOTUBOIPABHO.

MHorna HeobxomMMa oxpaHa MMEHH 4YejloBeKa M B TeX CydasiX, KOrjla TPEThbU JIMLA He IOJIyd4aloT OT 3TOro
HUKaKOW BbITOAbl. B HacTosiee BpeMsl TaKOro poja OrpaHWYeHUs, HalpuMep, YCTaHOBJIECHHI CT. 41 3akoHa o
CpelcTBax MacCcoBOM MH(pOpPMaIIMK, COTIIACHO KOTOPOM pelakIvsl CPeICTBa MACCOBOY MH(MOPMALIMK U KYyPHAITUCT
He BIIpaBe Ha3bIBaTh JIUIIO, IIPEIOCTABUBIIIEE CBEICHUS C YCIOBHEM HepasIJlallleHUsT eT0 UMEHMU, 32 NCKITIOYeHUEM
cIy4aeB, KOTa TOro TpeOyeT Cya.

Takum 06pa3oM, B rpaxkIaHCKOM IIpaBe IIPaBO Ha UM KaK JIMYHOE HEUMYIIECTBEHHOE IIPaBO IpaKaaHWHA, He
CBSI3aHHOE C MMYILECTBEHHBIMU IIpaBaMM, IIPEACTABJISIET COOOM BO3MOXKHOCTh TIPAXKIAHMHA NPHOOPETATh M
OCYHIECTBJIATH NMPaBa W 00A3aHHOCTH NMOJ CBOMM HMMEHEM, a TAKXkKe TpedoBaTh, YTOObI €ro MMs HMCHOJIb30BAJIOCHh
TPETHbUMH JIMIAMH TOJBKO C €10 COINIACHS, €CJTM B PEe3yJIbTaTe MCITOJIb30BaHMS MMM M3BJIEKACTCS WIIM MOXET OBITh
M3BJIeUeHa MMYIIECTBEHHAsT BhIToga. B ciyJasix, Korma BEITOJA He M3BJIEKAETCS, UMS TpakIaHWHA MOXET OBbITh
HCTIOJIb30BaHO 0€3 ero Coriacus JIUIIb B MpefiesiaX, YCTAHOBIEHHBIX 3aKOHOM.

3aluTa 3TOro BasKHEMILEro JMYHOTO MpaBa OCYILIECTBISIETCS cortacHo 1. 5 ¢r. 19 'K ¢ moMolibio HopM o
BO3MeIleHUU Bpeaa. Bpen, MpUYMHEHHbIA IpakOAaHMHY B pe3yJbTaTe HEIPaBOMEPHOIO MCIOJb30BaHUSI €ro
WMEHH, TTOIJIEKUT BO3MEIIICHUIO B COOTBETCTBUU ¢ TitaBoit 59 I'K.

3. IlpaBo Ha yecTb, JOCTOMHCTBO ¥ I€JIOBYIO PEIyTAIMIO

DT0 IMYHOE HEMMYIIECTBEHHOE IIpaBO TpaIaHMHA', KOTOpoe TMOJYyYyWIo Ha TpakTUKe Haubosee
Pa3BepHYTYIO IPaxkIaHCKO-TIPaBOBYIO 3ammTy. [IpaBo TpakaaH Ha 3alIUTy Y€CTU M JOOPOTO MMEHU SIBIISIETCS WX
KOHCTUTYLIMOHHBIM ITpaBoMZ, mpenycMoTpeHHbBIM 4. 1 cr. 23 Koncruryuum P®. BcBsa3su ¢ 3TUM [JaHHOE
KOHCTUTYLIMOHHOE MPAaBO TrapaHTUPYETCs He TOJIbKO TpakIaHCKO-TIPABOBBIMU HOPMaMU, HO U HOPMAMH JPYrHX
oTpac.ieii npasa3.

CornacHo cT. 150 'K 10CTOMHCTBO JUYHOCTH, YECTh U 1O0OpPOE UMSI, a TAKXKE AEJIOBas PEemyTalusl SBISIOTCS
00BbEKTaMM JTUIHBIX HEMMYIIIECTBEHHBIX TIpaB rpaxkaaH. [1o/ 4ecThi0 B TEOPETUIECKOM TUTEpAaType U B CyAeOHOM
MPaKTUKE TIOHNMAETCS 00NIeCTBEHHAS ONIEHKA COIMAJIBHO 3HAYMMbIX M MOPAJIBHBIX KA4eCTB, MPUCYNIMX IPAKIAHAHY,
a MoJ JOCTOMHCTBOM — CAMOOIIEHKA TPaKIAHMHOM 3THX KadecTB. YromuHaemoe B cT. 150 I'K Hapsmy ¢ decTpro
n00poe MMsl, a TaKXKe 4YacTO MCIOoJb3yeMasl B IOPUAMYECKON JUTEepaType KaTeropusi «pemyTalus» SIBJSIOTCS
cruHOHUMaMHU. UTo KacaeTcs 1e/I0BOii permyTalun rpaxkJIaHuHA, TO 3TO — O0LIECTBEHHAS OlIEHKA HCKIIOYUTEIbHO ero
npodecCHOHATbHBIX KAYeCTB, B TOM YKMCJIe KaK MHIWBUIYaIbHOTO TIPEAPUHUMATENIS. YUUTBIBask 3TO, HEOOXOIMMO
TTOMYEPKHYTh, UTO JIEJIOBOM peryTalieil B paBHOM Mepe 00J1a1aloT KaK MHAMBUIYaJIbHbIE MPEANPUHUMATENM, TaK
Y WHBIE 1A (pabounie, WHXEeHEPHI, TIearoru, Bpauu, JTUlia TBOPYECKUX Mpodecchii u T.11.).

B rpaxnmaHckom TpaBe MpaBo Ha YECTh, JOCTOMHCTBO U JIEJIOBYIO PEMYTAIMIO KaK JMYHOE HEMMYIIIECTBEHHOE
MPaBo TPAXAAHWHA, HE CBSI3AHHOE C UMYIIECTBEHHBIMU TIpaBaMu, MPEACTABISIET COOOI BO3MOXKHOCTh TPeOOBATDH
OT HeONpeeJEHHOT0 KPYra 00SI3aHHbIX JIMI BO3EPKUBATHCS OT JIIOOBIX JIEiiCTBHII, HATIPABJIEHHBIX HA YMAJIEHHE €ro
YeCTH, JOCTOMHCTBA WJIH /I€JIOBOIi PENyTAIH, 2 TAKXKE BKJIIOYAeT BO3MOKHOCTH OOpallleHus B Cy/l 32 3aLIUTOI CBOEro
npasa.

CornacHo 1. 1 ct. 152 I'K nmeiicTBUsIMUM, HalpaBJI€eHHBIMU Ha yMaJIeHUE YECTU, JOCTOMHCTBA WJIU JEJI0BOM
pernyTanuy TPaXAaHWHA, SIBISIOTCS PacHpPOCTPAHEHHE He COOTBETCTBYIOUIMX JEHCTBUTEJIbHOCTH CBeEJEHMid,
MOPOYAMKX ero 4eCTh, TOCTOMHCTBO WIH JeJIOBYI0 pemyramuio. PactipocTpansiemMasi o rpaxkaaHuHe WHGbOpMaIus



JIOJKHA HE COOTBETCTBOBATH JACMCTBUTEIBHOCTH, T.€. OBITh JOXKHOM. 3aiuThl OT audrpaManuu, TIpeacTaBIIsIIonei
c000i1 pacipocTpaHEHWE COOTBETCTBYIOIINX IeUCTBUTEILHOCTHA CBEACHMI, ITOPOYAIINX YECTh, TOCTOMHCTBO WIIN
IIEJIOBYIO peIyTalldio JIMIIAa, ITyTeM WX OIPOBEPXKEHUS POCCUICKOE TpaXkIaHCKOe IIpaBO HE IIpemycMaTpUBacT.
OmHako eclid paclpoCTpaHEHHBIE CBEIEeHUs, MOpoYallie YeCTh, TOCTOMHCTBO WM AEIOBYIO PEIyTaluIo JIMIIA,
XOTS U COOTBETCTBYIOT NEMCTBUTEIBHOCTU, HO IPEACTABJISIOT COOOI IMepCOHaJbHbIE JAHHbIE OrPaHUYEHHOIO
JIOCTYIa, OTHOCSIIMEecS K TailHe JIMYHOM >XKU3HU, TpaxkIaHCKO-IIpaBOBas 3allldTa MOTEepreBLIEMY JUIY Oymer
TPENOCTABIISITHCS CIIOCO0aMU, aleKBaTHBIMU COBEPILIEHHOMY IMPaBOHAPYIIEHMIO.

[Ton pacnpocTpaneHWeM CBeAeHMIi, TTOPOYAINUX YECTh, JOCTOMHCTBO TPaXAAaH WU JEJIOBYIO DEITyTaluio
rpaxkIaHHa, TOHUMAETCS J0BeIeHHe UX JI0 CBEJEHNs TPEThHUX JIHMIL B JII000# JOCTYNHOI 11 uX BocnpusTus gopme.
B 1. 2 Tlocranosnenust Ilnenyma BepxoBHoro Cyma Poccuiickoit @enepanmm ot 18 asrycta 1992 r. Ne 11
yKas3bIBaeTcsl, YTO (hopMaMu paclpoCTpaHEeHUsI JIOKHOU MHMOPMAIIMK O TpaXkIaHUHE SBJISIOTCS: OIMYOJIMKOBAHUE
COOTBETCTBYIOIIIMX CBEACHUM B Me4aTH, TPaHCISILMS IO paavo U TeJIeBHUIEOIporpaMmaM, IEMOHCTpalus B
KWHOXPOHUKAJIbHBIX MporpaMMax M JIPYrMX CPEeACTBaX MacCOBOMl MHGbOpPMaIMU, WU3JIOKEHHE B CIYyXKEOHBIX
XapaKTepUCTUKaX, TYyOJWYHBIX BBICTYIUICHUSX, 3asBJICHMSX, aIpecOBAaHHBIX MODKHOCTHBIM JIMIIAM, WA
Ccoo0llleHEe B MHOM, B TOM 4YHcjJe YCTHOi, (hopme. CrienyeT MMeTh B BUAY, YTO PACOPOCTPAHEHUE YKa3aHHOM
nH(pOpMAIINM TIpeArojiaracT JOBEACHWE €€ IO CBEICHWS HECKOJNBKMX WJIM XOTA Obl OIHOIO JHIA, OIHAKO
COOOIIICHWE TaKUX CBEICHHUI JIUIIb JIHUIY, KOTOPOTO OHM KacaloTcs, HE IPM3HACTCS HUX PacIpOCTpaHEHUEM.
OpmHako crocobaMu, ornpeaeneHHsIME cT. 152 T'K, He 3ammuiaiorcs TpedoBaHUS 00 OMIPOBEPXKEHUM CBEIACHMIA,
cofiepXalIuxcsl B CyAeOHBIX pelIeHUsIX, TPUTOBOPAaX, MOCTAHOBIECHUSIX OPTaHOB MPEIBAPUTEIBHOIO CAEACTBUS U
TOMY TIOMOOHBIX O(PUIIMATIEHBIX TOKYMEHTAX, IS 00XKaJIOBaHUSI KOTOPHIX TIPEAYCMOTPEH WHOM YCTaHOBJIEHHBIN
3aKOHOM TTOPSIIOK.

PacmipocTpansiemass o rpaxmaHWHeE JIOXHass WHGOpMAIMs ODKHA COAep:KaTh MOpodYalle €ro YecCTh,
JMIOCTOMHCTBO WJIM JEJIOBYIO pemyTaluio cBeneHus. K Takoro poma cBeIeHUSIM MOTYT OTHOCHUTBHCS COOOIIEHUS O
HapyIICHUM TPaXXIaHWHOM IEHCTBYIOIIETO 3aKOHOIATE/IBCTBA WJIM MOPAJIBHBIX IPUHIIMIIOB, ICHCTBYIOIINX B
o0IlIeCTBE, B YAaCTHOCTM O COBEPIICHUM HEUYECTHOTO IIOCTYIIKA, HENpPaBUJILHOM MOBEACHUM B TPYIOBOM
KOJIZICKTHBE, OBITY, COIEpXalllie HEeTaTUBHYIO XapaKTEePUCTHKY MPOWU3BOICTBEHHO-XO3SIMUCTBEHHOM, WHOM
MpodeCcCUOHAIbHOM WJIM O0IECTBEHHO AesATeIbHOCTU U T.11.

4. IlocaencrBus HapyuieHusd npasa Ha 4€CTb, 10CTOMHCTBO
U ICJIOBYIO penyTanuio

I'paxnaHuHy TpenocTaBisieTcsl paBo TPeOOBAaTh ONMPOBEPXKEHMSI HE COOTBETCTBYIOIIMX NEHCTBUTEIHLHOCTH,
MOPOYAIINX €r0 YeCTh, JOCTOMHCTBO WM JEJOBYIO PeIlyTaluio CBEeAEHMIA B cymeoHom mopsaake'. CirenoBaresbHO,
OTPOBEPKEHNE TAKUX CBEIECHUI SBIISIETCS CHENUAIbHBIM IPakIAHCKO-TIPABOBBIM CIIOCOOOM 3aIIUTHI, CBSI3aHHBIM C
HEOOXOJMMOCTBIO OOpallleHWs TIOTEepIIEBIIETO JIMIa 3a 3alllMTOi CBOEro TMpaBa K KOMIIETEHTHBIM
TOCYIApCTBEHHBIM oOpraHaM. Ha3HaueHMeM ONpOBEpXEHUsS He COOTBETCTBYIOIINX IEUCTBUTEIBHOCTH,
IOpOoYAIIMX Y€CTh, JOCTOMHCTBO MJIM AEJOBYIO PEIyTalldi0 rPpakKJIaHMHA CBEASCHMI KaK IpaxkIaHCKO-IIPaBOBOIO
croco0a 3alluThl SIBISIETCS BOCCTAHOBJIEHME JMYHOM cdepbl MOTEPIEBIIErO JIMIA, IIO3TOMY OHO JIOJIKHO
paccMaTpUBaThCs B KAYECTBE OJHOIO U3 BUIOB FOCYAapCTBEHHO-NPUHYAUTEIbHbIX MEP PETYJIITUBHOIO XapaKTepa.

B ct. 152 TK omnpenensitorcsi cnoco0bl onpoBep:KeHUss HE COOTBETCTBYIOIIMX JACMCTBUTEIBHOCTH TTOPOYAIIIIX
YecTh, JOCTOMHCTBO WJIM JIEJIOBYIO penyTaluio rpaxaanuHa ceeaeHuii. CornacHo 1. 2 ¢1. 152 'K, ecnu cBeaeHus,
Topoyvaniie 4ecTh, JOCTOMHCTBO WY JEJIOBYIO PEITyTallMio TpaXKIaHWHA, PACIIPOCTPAHEHBI B CPEICTBAX MACCOBOI
uHGoOpMaIMH, TO OHU JOJIXKHBI ObITh OMPOBEPTHYTHI B TEX XK€ CPelCTBaX MaccoBoil mHGpopmaruu. B ct. 43 u 44
3aKoHa 0 CpeCcTBaX MAaCcCOBOI MHGpOPMALIMK! IpeayCcMaTPUBaOTCsI OCOOCHHOCTH IOPSIIKA OIIPOBEPXKEHUST TAKUX
cBeneHuid. Tak, eciiv rpakImaHWH MPEACTAaBWI TEKCT OMPOBEPXKEHUSI, TO PACHPOCTPAHEHUIO TMOUIEXUT MTaHHbIN
TEKCT TP YCIOBUM €TO COOTBETCTBMS TpeOOBaHMSIM 3aKOHa O CpeACTBax MaccoBoil mHbopmaimu. Pemakiys
paano-, TelenporpaMMbl, 00sI3aHHAsI pacIPOCTPAHUTh OMPOBEPXKEHUE, MOXET TPENOCTaBUTh TPakKIaHWUHY WA
MIPEACTAaBUTEII0 OPTaHM3AIUM, TTOTPeOOBABIIEMY 3TOT0, BO3MOXHOCTD 3aUMTaTh COOCTBEHHBIM TEKCT M IIepeaaTh
€ro B 3amucy. B ompoBep:KeHUM JOKHO ObITh YKA3aHO, KAKUE CBEICHUS He COOTBETCTBYIOT A€CTBUTEIBHOCTH,
KOIa M KaK OHM ObLIM pacIpOCTpaHEHbl NAHHBIM CPEICTBOM MaccoBoi uH@opMauuu. OIpoBepXeHUEe B
MEPUOIMYECKOM IIeYaTHOM M3IaHUU TOJDKHO ObITh HAOpaHO TeM Xe IIpUGTOM M IOMEIICHO ITOJ 3aroj0BKOM
«OrpoBepxeHne», Kak IIpaBuiIo, Ha TOM XK€ MECTe MOJIOCHI, YTO M ONpoBepraeMoe coodieHune win Martepuai. [1o
paaro M TEJICBUACHUIO OTIPOBEPXKEHUE JOJDKHO OBITh MEpeJaHo B TO e BpeMsI CYTOK M, KaK IpaBUjIo, B TOM XKe
repenade, YTO M OMPOBEPTaeMoe COODIIEHNE UTN MaTepral.

O0bem ompoBepxkeHHsi He MOXeT Ooyiee 4YeM BABOE IIPEBHIIIATH OOBEM OINpoBepraeMoro dparMeHTa
pacrpoCTpaHEHHOro coodLIeHKsT 1 MaTepuaia. Henb3st TpeGoBaTh, YTOOBI TEKCT OIPOBEPKEHUSI ObUT KOpOYe



OITHOM CTaHAAPTHOI CTPaHMIIBI MAalTMHOTIMCHOTO TekcTa. OMpoBepKeHUE 10 paano U TeJIEBUNEHUIO HE JOIKHO
3aHMMAaTh MEHbIIe 3(UPHOTO BPEeMEHM, YeM TpeOyeTcs IS IPOYTCHUS TUKTOPOM CTAaHIAPTHOM CTPaHUIIBI
MAaITMHOIMCHOTO TEKCTa.

OnpoBepxeHne TODKHO MOCIen0BaTh B CPEACTBAX MAaCCOBOM MH(OpPMAIINK, BHIXOMSIINX B CBET WX B 3(pup
He pexke OHOro pa3a B Helleo, — B TeueHue 10 mHeit co MHs MoaydeHusl TpeOoBaHUS 00 ONMPOBEPKEHUN WU €0
TEeKCTa, a B MHBIX CPEACTBaX MacCOBOW MHGbOPMAaIlMd — B IOATrOTaBAMBAEMOM WIM OJMXKalIleM IUIaHUPYeMOM
BBIITycKe. B TedeHue Mecsma co THs TOJydeHUs] TpeOoBaHUsI 00 OMPOBEpXKEHWM JIMOO ero TeKCTa peaaKIlus
00s13aHa B MMCbMEHHO# (hopmMe yBeTOMUTD 3aMHTEPECOBAHHBIX I'PaXKIaHWHA WUJIU OPTaHU3AIUIO O TIPEAII0IaraeMoOM
CpPOKE pacIpOCTpaHEHUsT OTMPOBEpPXKEeHUs MO0 OO0 OTKa3e B €ro paclpoCTpaHEHUW C yKa3aHWEM OCHOBaHUU
OTKa3a.

Kpome toro, B cT. 45 3akoHa O CpeAcTBaX MacCOBO MHMOpPMALIMU MPEeIyCMaTPpUBAIOTCS OCHOBAHHSA s
OTKa3a B oOmpoBep:KeHMH. B omnpoBep:keHUM HOJDKHO OBITh OTKa3aHO, €CJd JaHHOe TpeOoBaHUE JUOO0
MPEeJCTaBACHHBI TEKCT OINPOBEPKEHUs SBJSETCS 3JI0YyNOoTpedseHneM CBOOOMON MaccoBoil uMHGbOpMalMU B
CMBICJIE, YCTAHOBJIEHHOM 4. | cT. 4 3aKoHa, T.e. HaIllpaBJIeHO Ha UCITOJIb30BaHUE CPENCTB MacCOBOM MHGMOPMAIUU
B LIEJISIX COBEPIIIEHUS YTOJIOBHO HaKa3yeMbIX NESTHUI, pa3IyiallleHusT CBeJAeHWI, COCTABIISIONINX TOCYIapCTBEHHYIO
WIA WHYIO CHICIINAIBHO OXpaHSIEeMYyIO 3aKOHOM TaifHy, OCYIIECTBICHUS SKCTPEMUCTCKOM AeSTeTbHOCTH, a TaKXKe
MpoITaraHabl MopHOrpadun, KyJbTa HACUINUS U XKECTOKOCTU. B ompoBep:keHUU TakKe JOJKHO ObITh OTKa3aHOo,
ecii TpeboBaHME JIMOO MPEACTaBICHHBIN TEKCT OMPOBEPXKEHUS MPOTUBOPEYAT BCTYMUBIIEMY B 3aKOHHYIO CHITY
peLIeHUIO Cyla WIM SIBJISIeTCSI aHOHUMHBIM.

Bmecte ¢ TeM B onpoBep:KeHUM MOXET ObITh OTKa3aHO, €CJTM ONPOBEPKEHMIO TTOJIEXAT CBENEHUS, KOTOPhIE
yX€ OTIIPOBEPTHYTHI B JAHHOM CPEICTBE MaccOBOil MHGbOpPMAIMK, a TaKXKe eCIu TpeboBaHUE 00 ONMPOBEpPKEHUM
OO TIPENCTABICHHBIM TEKCT €ro MOCTYITIIN B PeIaKIIMIO IO UCTEYSHNH OJHOTO TOJa CO THS pacIIpOCTpaHEHUS
OIIPOBEPraeMbIX CBEICHUI B JAHHOM CPEICTBE MacCOBOI MH(OPMAIINH.

Ecnu ykasaHHBIE CBEICHMSI COACpPXKATCS B JOKYMEHTE, MCXOISAIMIEM OT OPraHM3alMh, TO TaKOW MOKYMEHT
MOJUIEXKUT 3aMEeHEe WJIM OT3bIBY. EC/IM 3T CBeAeHMS pacIpOCTpaHEHbl MHBIMU CIIOCO0aMU WJIU B IPyrux ¢opmax,
aJIeKBaTHBINM MM TTOPSIIOK OITPOBEPKEHUS B KaXKIOM KOHKPETHOM CJTydae YCTaHABIMBACTCS CYIOM.

B ¢BsI3u ¢ 3TMM TIpW YAOBJIETBOPEHMM MCKa CyI B PE30JTIOTUBHOW YacTU pellieHus 00s3aH yKa3aTh CIIOCOO
OTIPOBEPKEHUSI TIOpPOYAlIUX CBEIEHWI, MPU3HAHHBIX HE COOTBETCTBYIOUIMMM NEUCTBUTELHOCTU, W TIpU
HEOOXOJMMOCT! M3JIOXUTh TEKCT TAaKOTO OINMPOBEPXKEHUsI, TIe NOJKHO OBITh yKa3aHO, KaKue CBENeHUS] He
COOTBETCTBYIOT HEHCTBUTEIIBHOCTH, KOTAAa M KaK OHU OBLIM pPACIPOCTPAaHEHBI, a TaKKe OIPEICIUTh CPOK, B
TeUEeHUE KOTOPOT'0 OHO JIOJIKHO IOC/IeIOBaTh (B TOM YHC/Ie MPUMEHUTENLHO K YCTAHOBJIEHHOMY CT. 44 3aKoHa o
CpeACTBaX MacCoBO MHGMOPMAIIMU CPOKY, €C/ 3TU CBEACHUS ObLIM PaclpOCTpaHEHbl CPEeJICTBAMM MacCOBOM
nHpopmanun — 11. 13 IMocranosnenus [Tnenyma BepxoBHoro Cyna Poccuiickoit @eneparu ot 18 aBrycra 1992
r. Ne 11).

Hapsaoy ¢ aTiM 3ammTa 4ecTH, TOCTOMHCTBA M ICJIOBOM pemyTallMy TpaXZaHMHA MOXKET OCYIICCTBIISITBCS
TaKXe C MOMOIIBI0 Mep TPaXIaHCKO-TTPAaBOBO OTBETCTBEHHOCTU. B cooTBeTcTBUU € 1. 5 cT. 152 'K rpaxkmanuH,
B OTHOIICHMH KOTOPOTO PACIPOCTPAaHEHBI CBEACHUS, ITOPOYAIIME €ro YeCThb, MTOCTOMHCTBO WM IIEJIOBYIO
peryTaluio, BIIpaBe HapsiIy ¢ ONMPOBEPKEHUEM TaKMX CBEACHUI TpeOOBAaTh BO3MEIIEHHs] YOLITKOB H MOPAJbHOIO
Bpeaa, IPUUMHEHHBIX UX pacpocTpaHeHueM! .

Kpome Toro, cymoM Ha HapyIIuTe/Isl MOXET ObITh HajoXeH mTpad), B3bICKMBAeMbIll B pa3Mepe U B MOPSIIKeE,
npenycMoTpeHHbIX ¢T. 206 TTIK P® u cr. 85 ®enepanbHoro 3akoHa ot 21 umionst 1997 r. Ne 119-d3 «O6
HCITOJTHUTETBHOM MTPOU3BOACTBE»2, B Aoxon Poccuiickoit Denepaliu, eCid HAPYLIUTENb HE UCIIOIHSIET pellieHne
cyna o0 onpoBepXKEeHUHU CBeICHUI, TOPOYAIIMX YECTh, JOCTOMHCTBO WM JIEJIOBYIO PeITyTaluio TpaxXnaHuHa. [1pu
ITOBTOPHOM U TIOCJICAYIONINX HAPYIIICHUSIX CPOKOB, YCTAHABIMBACMBIX CYIIOM IIJIST MCIIOJTHEHUSI pellleHus, mrpad
MOXeT OBITh IIPMMEHEH HEOMHOKpPAaTHO. YIulaTa ImTpada He OCBOOOXIAeT HAPYIIUTEIS OT OOSI3aHHOCTH
BBITIOJIHUTD IIPEAYCMOTPEHHOE DPEIICHWEeM Cylda AEHCTBHE II0 OIPOBEPXKEHMIO TAKMX CBEICHMI. YKa3aHHBIM
wrpad mnpeacTaBiasieT coboil Mepy TIpaXIaHCKO-TIPOLIECCYaJbHON OTBETCTBEHHOCTH, HMEIOILYIO IMyOJIMIHO-
MPaBOBOIi XapakTep, U HOCUT SIPKO BbhIPaXkeHHYIO0 KOH(hHCKAIIMOHHYIO HallpaBJEeHHOCTb.

5. CropoHbl B AeaX 0 3aMUTE Y€CTH, JOCTOMHCTBA
M 1eJIOBOM pemyTanuu

Hecramu o nesiaM 06 ONMpOBEepXKEHUU CBEACHUHI, TOPOYAINX YeCTh, JOCTOMHCTBO WU IEJIOBYIO PEMyTalIHIO,
ABJISIOTCSI TpaXIaHe, KOTOPhIE CYMTAIOT, YTO O HUX PACIPOCTPAHEHBI HE COOTBETCTBYIOLIME AEACTBUTEIHHOCTH
rnopouaniue cBefaeHus. Ha HuUX BosznaraeTcss 00S3aHHOCTh I0Ka3aTh (PaKT PACHPOCTPAHEHHS TAKHMX CBeICHHii
OTBETYHKOM, a4 TAKXKE TO, YTO JAHHbIE CBEJEHHS MOPOYAT MX YECTh, JOCTOMHCTBO WM JeJoBYyI0 pemyrauuio. [1pu
pacIpoCTpaHEHUN TTOPOYAINX CBEAEHUI B OTHOIIEHWM HECOBEPIIEHHOJETHUX WIM HENEECIIOCOOHBIX MCKU O



3alUTe WX YeCTU U JOCTOMHCTBA B cooTBeTCTBUMU €O CT. 37 m 52 IT'TIK P® Moryr mpenbsBUTh UX 3aKOHHBIE
TIPEICTaBUTEIH.

B coorBerctBUmM ¢ 4. 2 m. 1 cr. 152 T'K ¢ TpeboBaHmeM O 3aIuTe YeCTHM M OOCTOMHCTBA TpakKmaHWHA
3aMHTEPeCOBaHHbIE JIMIA BIIpaBe OOpaTUThCS B Cyd UM mocie ero cmeptu. [IpuueM 3amHTepecoBaHHBbIE Jidlla B
JTAHHOM clJTy4yae He TOJKHbI aCCOLMUPOBATHCS TOJBKO C POICTBEHHUKAMU YMEPUIETO JIUIa. 3aMHTEPECOBAHHbIMU
JIULIAMU MOXET MPU3HABAThCS ropasfo 0osee MIMPOKUl KPYT Jull (TOCYIapCTBEHHbIE OPraHbl, OOIECTBEHHbIE U
pPEIMTMO3HbIE OOBENVMHEHUsI, WHble OpraHMU3alluy, objamarouiyde MpaBaMU IOPUAMYECKOro JWIla, KOJJIErM IO
pabore, COydeHUKH, (PPOHTOBBIE TOBAPUIIIH U T.I1.).

OTBeTYHKAMHN 110 MCKaM OO0 OIPOBEpPXKEHWM CBEACHUI, IMOPOYAIIUX YECTh, MTOCTOMHCTBO WJIM JEJIOBYIO
peITyTaIuIo, BEICTYITAIOT JIMIIA, paciipocTpaHuBInue 3Tu cBeaeHms. CormacHo 11. 1 cr. 152 'K dpems nokaspiBanmst
COOTBETCTBUS JAEHCTBUTEIbHOCTU CBEleHHil, MOPOYAINNX YeCTh, JOCTOUHCTBO MJIH JI€JIOBYI0 PEMYTAIMIO TPAXKIAHUHA,
BO3JIaraeTcs Ha pacnpoCTPAHUBIIIEE UX JIUIIO.

B cnyyasix, Korna ceneHus, MOpovyalivue 4YecTh, JOCTOMHCTBO WJIW JENOBYIO PEMYTAlMIO TpaXIaHUHA, ObUTN
pacnpoCTpaHEeHbl B CPEACTBAX MACCOBOI MHGopManuu, B KaueCTBe OTBETYMKOB MPUBJIEKAIOTCS aBTOP U PeAaKIIUs
COOTBETCTBYIOIIETO CpeACcTBA MaccoBoil nHMopmanuu. [Tpu onmy0IMKOBaHUM WJIM MHOM PAacIpOCTPAHEHUU TaKMX
CBeIeHUI 0e3 0003HAaUYeHWS WMEHM aBTopa (HampuMep, B PEOAKIIMOHHON CTaThe) OTBETIMKOM II0 LIy
TPUBJIEKACTCS PEaKIMsl COOTBETCTBYIOIIETO CPEACTBA MAacCOBOW WH(opMalunu, a eciau pedakius CpeacTBa
MaccoBoif MHMOpPMALUM HE SIBISETCS IOPUIAMNYECKUM JIUMIIOM — Y4YpeIuTelb NAHHOTO CPEACTBA MacCOBOW
WH(pOpMaLIUU.

ITpu HaMMUKMKM OOCTOSITENBCTB, KOTOPBIE MOTYT CJIY>KUTh OCHOBAHUEM JUIST OCBOOOXKIEHUS peJaKIIMU CPEACTBA
MaccoBOi MHGoOpMallMY, €€ TJaBHOIO peAakTopa M XKypHAJIMCTa OT OTBETCTBEHHOCTHM 3a pPacHpOCTPaHEHUE
CBEIICHWI1, HE COOTBETCTBYIOIINX NEHUCTBUTENBHOCTA M TMOPOYAIIUX YECTh UM JOCTOMHCTBO, a TaKXe IEJIOBYIO
pemyTanuio TpaxaaH, cT. 57 3aKoHa O CpeAcTBax MAacCOBOW WH(OpMAIMKM HE WCKIIOYAeT BO3MOXHOCTU
pPacCMOTPEHUSI U TIPU HATUYUKM HEOOXOAMMBIX J0KA3aTeIbCTB YIOBICTBOPEHUS CyIOM MCKa 00 OMpPOBEPXKEHUU
Takux cBeleHUil. B aToM ciydae K yyacTuio B jejie JOKHBI ObITh MPUBJIEUEHBI TpaxJaHe U OpraHu3aluu, OT
KOTOPBIX TIOCTYNMWIM Takue cBeAeHUs. Ha 3TUX TNpuUBIEUEHHBIX K YYacTMIO B Jejie JIMI[ Bo3jaraeTcs Opems
JIOKa3bIBAaHUSI COOTBETCTBUSI PACHpPOCTPAHEHHBIX CBedeHUi neiicTBUTebHOCTU. Ha pemakuuio cpencTsa
MaccoBOi WHGbOpPMaIMK, TPUBJIEYEHHYIO B KAUECTBE OTBETUMKA, B CIy4yae YIOBJIECTBOPEHUS MCKA MOXKET OBITh
BO3JIOXKEHA O0SI3aHHOCTh COOOIIWTH O pEIIeHWU CyAa JAaxe B TOM cllydae, €Cld WMEIOTCS OCHOBaHWSI,
HCKJTIOYAIOIINE €€ OTBETCTBEHHOCTD.

[To uckam 00 OMpPOBEpXKEHUU TOPOYALIUX CBEACHUIN, U3IOXEHHBIX B CIIy>KEOHBIX XapaKTepUCTUKAX,
OTBETYMKAMU SIBJISTIOTCS JIMLA, WX T[IOAMMCABIIME, a TakKXe OpraHuW3alus, OT WMEHM KOTOpOWl BblIaHa

XapaKTepUCTUKA.
B cootBercTBUM C 11. 6 cT. 152 T'K, eciii yCTaHOBUTBD JIMLIO, PACIIPOCTPAHMBIIIEE CBEACHUS, IOPOYAIIME YECTh,
IOCTOMHCTBO nim JIeJIOBYIO

peIyTaluo rpaxkaaHHa, HEBO3MOXHO, T'pakIaHWH, B OTHOIIIEHUM KOTOPOTO TaKWe CBEICHUS PacIpOCTPaHEHHI,
BIIpaBe OOPATUTHCS B CYI C 3asB-JICHMEM O MPU3HAHUU PACIPOCTPAHEHHBIX CBEACHUI HE COOTBETCTBY-IOIIMMU
JIeicTBuTeIbHOCTH . Peub umeT o pacpoCTpaHUBILKXCS CIIyXax, «00ILeCTBEHHOM WIKM KOJJIEKTUBHOM MHEHUW» U
T.IL

CormacHo 4. 2 cT. 208 I'K Ha TpeboBaHMsI 00 ONMPOBEPKEHUN CBEICHUI, MOPOYAIINX YeCTh, JOCTOMHCTBO MU
JIEJIOBYI0 pEIyTallMio TIpaXIaHWHA, BO3MEIIEHUM YOBITKOB M MOpPAJbHOrO Bpela, IPUYMHEHHBIX MX
pacnpocTpaHeHHEeM, a TakXke O IIpU3HAaHMM pPacIlpOCTPAaHEHHBIX CBEIECHUI HE COOTBETCTBYIOLIUMU
NECTBUTEILHOCTU, 3asIBJICHHbIE B TMOpsIAKE, YyCTaHOBAeHHOM M. 1—3, 5—7 ct. 152 I'K, uckoBasg naBHOCTb He
pacnpocTpaHsieTcs.

CornacHo 4. 3 cT. 45 3akoHa 0 CpeACcTBaX MacCOBOU MH(MOPMAIMK OTKa3 B OTIPOBEPXKEHUU TNOO HapyIIeHUE
YCTaHOBJICHHOTO 3TUM 3aKOHOM ITOPSIIKa OIPOBEPKEHUSI MOTYT OBITh B TEUEHUE T'Ofa CO JTHS pacpOCTpaHEHUS
OIIPOBEPracMbIX CBEICHMII 002KAJ0BaHbI B CYJ B COOTBETCTBMM C I'DakKIaHCKMM 3aKOHOAATEIbCTBOM. B cBs3M ¢
5TUM BO3HHUKAaeT BOMNPOC O cooTHouleHuu mnonoxeHuit ct. 208 'K u paccmaTpuBaemoit HOpMbI 3aKoHa O
cpeacTBax MaccoBoil mHGopmaluu. [peacrasisieTcst MpaBUIbHON BbicKazaHHasg A.M. DpaeaeBCKUM MO3ULIUS O
TOM, UYTO POCCUICKOE 3aKOHOMATEIbCTBO IpeJiaraeT ABa IOopsiaKa ONMpPOBEPKEHUS HEAOCTOBEPHBIX MOPOYAIIUX
CBellcHWIA: 00mMiA, ycTaHoBJeHHBI B 1. 2 m 3 cr. 152 TK, m cnemmanbHbli (KBaTU(UIIMPOBAHHBIN),
comepxammiics B cT. 44 3aKOHa O CpeIcTBaxX MaccoBoil mHpopMaunu. [103TOMy yCTaHOBICHHBIN B 4. 3 CT. 45
JaHHOTO 3aKOHa COKpAaIlleHHBIN (FOOWYHBIN) CPOK WMCKOBOM HABHOCTH IIOMJICKWUT HPUMEHCHHIO TOJbKO B
OTHOIIIEHHH CTIENUAJILHOTO MOPSIKA ONpOBepPKEHHs, oIipeeleHHOro B 4. 1—3 ¢T. 44 3aKoHa 0 cpeacTBax MacCOBOM
uHdopmanuu. MMMeHHO TpeboBaHUE 00 OMPOBEPXKEHUM MOPOYAIMX CBEAECHUI B TAKOM CIELIMATBHOM MOPSIAKE
clieayeT CYUTATh OJHUM U3 TIPeIyCMOTPEHHBIX 3aKOHOM UCKIIOUeHU u3 obiuiero npasuia cT. 208 I'K. B To ke



BpeMsl TpeboBaHMe 00 ompoBepxKeHUM B mopsake M. 2 u 3 cr. 152 TK He moaBepkeHO AEWCTBMIO MCKOBOM
IABHOCTH!.

6. IIpaBo Ha HEMPUKOCHOBEHHOCTb BHEIIHETO O0JIMKA

OHO TakXe TpPEACTaBIsIeT COOO JIMYHOE HEWMYIIECTBEHHOE TPaBO TPaXAaHWHA, HO, B OTIWYME OT
MPEeNbIYIINX, HaIMpaBJIeHHOE HE Ha WHAUBWAyAIM3allMI0 €ro JIMYHOCTU, a Ha ofecrnevyeHue JHIHOM
HeNPUKOCHOBEHHOCTH YEJIOBEKA.

HeiicTBylolllee TpaXJaHCKOE 3aKOHONATEJbCTBO HE NAEeT OIMpelesieHUsi MpaBa Ha HEMPUKOCHOBEHHOCTh
BHEIIHETO OONMKa. B JuTepaType Takke OTCYTCTBYET €ro €IWHOe IOoHMMaHue. B omHuMXx ciydasx Tmon
HEMPUKOCHOBEHHOCTbIO BHEIIIHETO0 OOJIMKA ITOHMMAEeTCs 3allluTa OT HE3aKOHHOI'O BOCIPOU3BEAEHUS €ro C
MOCJEAYIOIINM PACTIPOCTPAHEHUEM MATEPUAIBHBIX HOCUTEIEH M300pa3vuTeNbHOW WHGpOpMAllUU, B IPYITUX —
OXpaHa OT HE3aKOHHOTO OIpeAeNieHUs] TOCYAapCTBEHHBIMU OpraHaMW U OOIIECTBEHHBIMU OpPTraHU3ALUSIMU
TpeOOBaHU K BHEIIHEMY OOJIMKY TpaKIaHWHA.

[TocnenHsisi Touka 3peHUsT GoJiee MPENNOYTUTETbHA, MOCKOIbKY JOCTATOYHO HIMPOKO OYEPUYMBAET TPAHULIBI
3TOTO TpaBa M TO3BOJSIET paccMaTpvBaTh MPAaBO Ha M300paXkeHUWE B KAuyeCTBE CAMOCTOSTEIBHOIO JIMYHOTO
HEMMYIIECTBEHHOTO MpaBa rpaKIaHUHa.

TpeOoBaHusi K BHeLIHEMY OOJMKY MOTYT OIpPENENsSTbCS 3aKOHONATEIbCTBOM, PETYJIUPYIOIIMM TPYIOBbIE
OTHOIIIEHUSI C OTAETbHBIMU KaTeTopusiMu paboTHUKOB. Kak mpaBuiio, 3To BeOMCTBEHHbIE HODMAaTUBHBIE aKThI, B
KOTOPBIX YCTAHABIUBAIOTCSI TpeOOBaHMSI K (popMe OmeXIbl, BHEIIHEMY BUAY U T.MI. B OIpPEAETIeHHBIX chepax
JIesITeTbHOCTU (HarpuMep, TOPTOBJISI U OOILIECTBEHHOE MUTaHue, cdepa MPeJoCTaBIeHUs] TUTUEHUYECKUX YCIIYT,
xJieboreKapHasi U MSICOMOJIOYHAsI TPOMBILIJIEHHOCTD U T.1I.).

B oTnenbHBIX cilydasix, KOrja BHEIIHUI OOJIMK YeloBeKa OCKOPOJSET OOIIECTBEHHYIO HPAaBCTBEHHOCTb U
CBUJIETEJIbCTBYET HapsIy C €ro ACHCTBUSIMU O SIBHOM HEYyBaXK€HWU K OOILECTBY, BO3MOXHO MPUBJIEUYEHHE TAKOTo
cyObeKTa K aIMUHUCTPATUBHOM U 1axke YyToJoBHOW oTBeTcTBeHHOCTH (CT. 213 YK P®).

CrenoBarebHO, TIpaBO Ha HEMPUKOCHOBEHHOCTh BHEIITHETO OOJIMKA B TPaXKTAHCKOM IIpaBe TPEACTaBIISIET
c000i1 BO3MOXKHOCTb YNPABOMOYEHHOIO JIMIA TPeOOBATh YCTPAHEHHS JIOOBIX OOCTOSATENbCTB (B TOM YHCIIE
HE3aKOHHBIX pEIIeHUI TroCyIJapCTBEHHbIX OPraHOB U OOLIECTBEHHBIX OpraHM3alMil, a TakXke TpaxaaH),
HAHOCSAIIMX YHIEP0 HENMPUKOCHOBEHHOCTH €ro BHENIHEro 00JMKa, €CM 3aKOHOAATEeIbCTBOM He TMPEeIyCMOTPEHbBI
clielMajbHble TpeOOBaHMUS K BHELIHEMY OOJIMKY TpaXAaHWHA JMOO €ro BHEIIHUU OOJUMK MPOTUBOPEUYMUT
TpeOOBAaHUSIM 3aKOHA 1 HOPMaM MOpaJu.

7. l'[pano HA HENMPUKOCHOBCHHOCTD JIMYHOT'O u306pa)xeﬂuﬂ

JaHHOE TTpaBO — OJHO M3 HEMHOTUX JIMYHBIX HEMMYIIIECTBEHHBIX TIPAaB rPakaaH, KOTOPbIe ObUIM 3aKpeTIeHbI
JopedOpMeHHBIM KOIU(ULIMPOBAHHBIM IPaXIaHCKUM 3aKoHOAATeAbCTBOM (CT. 514 TK PCDOCP 1964 r.). Kak u
Mpeablayllee, JTaHHOe IpaBo HAIlPaB/IEHO Ha o0ecneYeHne JJMYHO HENMPUKOCHOBEHHOCTH YeJI0OBEKa.

Cytb paccMmatpuBaeMoro mpaBa cornacHo TpakToBke 'K PCOCP cBoauiack K TOMy, YTO OMyOJIMKOBAHMUE,
BOCIIPOM3BEICHNE U PACIpPOCTpaHEHUE MPOU3BENCHUS M300pa3UTETbHOIO MCKYCCTBAa, B KOTOPOM M300pakeHO
Kakoe-J100 JIULO, JOMYCKAETCS JIUIIb C COTachs U300paXkeHHOTO, a MOCJIe ero CMEPTU — C COTJIacus ero AeTel u
TMEePEXUBIIEro CYNpyra, 3a UCKIIOUYEHUEM CTy4aeB, KOraa 9TO JeJIaeTCs B TOCYIapCTBEHHBIX WA OOIIECTBEHHBIX
HMHTEepecax JIM00 JUI0 TO3UPOBAJIO aBTOPY 3a IaTy. ToT (hakT, 4To JTaHHOEe MpaBo coaepxkanoch B pasaene [V I'K
PCDCP «ABTOpCKOE IIpaBO», MOXHO OOBSCHUTH TOJBKO OTCYTCTBMEM E€AMHOIO LIEJOCTHOTO PEryJIMpOBaHUS
JIMYHBIX HEWMYIIIECTBEHHBIX TPAaB IPaxIaH U YUCTO BHEIIHEW CBS3bI0O C PACIPOCTPAHEHWEM MPOU3BEICHUS
n300pa3uTeabHOro McKycctBa. Ha camom nene Takoe MpaBO HE MMEET MOYTH HMYEro OOIIEro ¢ aBTOPCKUM
rpaBoM’.

[lpaBo Ha M300paxkeHUE B COBPEMEHHOM IMOHMMAHHMM JOJDKHO O3HAYaTh, YTO PACHPOCTPAHEHHE JIH0OOro
NpPoU3BeiIeHHs, B KOTOPOM H300PaKe€HO KaKoe-JIM00 JIMI0, MOXKET OCYIIECTBIATHCSA TOJIbKO C €ro COMIACHSA, a IOCe
€ro CMepTH — C COTJIacus ero OmKaninx poICTBEHHUKOB.

BaxxeH Takke BOIPOC O TOM, KOTJa COIJIacKsl U300paXeHHOro Jiviia Ha n300paxeHue He TpebyeTcs. DTo, B
YAaCTHOCTH, HOIYCKAeTCs, €CIU pacIpOCTpaHeHHWE OCYIIECTBISIETCS B TOCYIapCTBEHHBIX WJIM OOIIECTBEHHBIX
WHTepecax.

8. IIpaBo Ha TeJeCHYI0 HENPUKOCHOBEHHOCTh, OXPAHY XKHU3HH U 30POBbI



D10 hyHIaAMEHTalIbHOE JIMYHOE HEUMYIIECTBEHHOE MPaBO YeJIOBEKa, HAMPABIEHHOE HA O0ecreYeHne JTMYHOI
HEeNMPUKOCHOBEHHOCTH. B TrpagaHCKOM 3aKOHE M IOPMAMYECKON JIMUTEpaType I[IyOOKO pa3paboTaH BOIIPOC O
rpaXIaHCKO-TIPABOBOM 3alllUTE 3TOTO IIPaBa C IMIOMOILIBIO0 00S3aTeNIbCTB, BO3HUKAIOIINX U3 IPUYMHEHUS Bpenal.
3aluTy yKa3aHHOIO IpaBa B OMNpPEICIIEHHBIX CIydasX MOXeT oOeCIeYMBaTh TAKXKe M MHCTUTYT JOTOBOPHOM
OTBETCTBEHHOCTH.

I'paxxmaHcko-TIpaBoOBasi OXpaHa TeJIeCHON HEeIPUKOCHOBEHHOCTH, XKU3HU U 310POBbsI HE MOXKET ObITh CBEJEeHa
TOJLKO K BO3MEIIEHHI0 MPUYMHEHHOTO Bpeda. B HacTosiiiee Bpemsi Haspeja HEOOXOOMMOCTh B MPEIOCTABICHUU
rpaxaaHaM nmpaBa TPeOOBaTh YCTPAHEHHS JIOOBIX 00OCTOATENILCTB, HAPYHMIAIOIIMX 310POBbIE M 0€30MACHBIE YCIOBUS UX
JKU3HH.

DTO IpaBO TECHO CBS3aHO C MPABOM HA 3I0POBYI0 OKPYXKAIOLLYIO Cpedy', SBIISIOIIMMCS MPEAMETOM U3YyUeHUSI
MPEACTaBUTEISIMM  TIPUPOTOOXPAHUTEBHOIO (3KOJOTUYECKOIO) IpaBa M IMPEACTABISIONIMM CO0OM OJHO U3
BaxKHEMIIMX IpaB IpaXIaH-TIOTPEOUTEICH.

®opMyIMPOBKAa 3TOr0 TpaBa KakK aOCONIOTHOrO W OOeCTeUyeHHMe €ro 3allUThl TPakIaHCKO-TPaBOBBIMU
CII0CO0aMU JTOJIKHBI ChIIPaTh MOJOXUTEIbHYIO POJIb B CO3MaHMU YEJIOBEKY HOCTOMHBIX YCIOBUIA CYIECTBOBAHUSI.
Kpome Toro, 310 He MPEnsTCTBYET rpaxkaaHaM TpeboBaTh BO3MEILEHUSI IPUYMHEHHOTO XKMU3HU 1 3[I0POBLIO Bpea.

§ 2. I'paxkaancKO-npaBoBast 0XPaHA HEMPUKOCHOBEHHOCTH

1. Oxpana HempUKOCHOBEHHOCTH JMYHO# KIN3HA

IIpaBo Ha HeNPUKOCHOBEHHOCTb XWIMIIA — JIMYHOE HEMMYIIECTBEHHOE IpaBO TIpakIaHWHA, MPU3BAaHHOE
00€eCIeYnTh OXpaHy OJHOr0 M3 BaXKHEMIIMX 3JIEMEHTOB €ro JIMYHOM Xu3Hu. Opuandyeckue rpaHMIbI JaHHOTO
2JIEMEHTA JIMYHOU XU3HU OINPENEISIOTCS MMEIOLIMMCS Ha 3aKOHHBIX OCHOBAHMUSX Y TpaXAaHWHA XUJIMLIEMZ.
JaHHBIM OOCTOSITEJTECTBOM OIIPEIEIsIeTCS TECHAsI CBSI3b IIpaBa Ha HEIIPMKOCHOBEHHOCTD XMJIMINA C IIPaBOM Ha
xwumie. OmHAKO TIpH BHENTHEH CXOXECTH 3TO pa3HbIe TIpaBa, TPEOYIOIINE pa3IMIHbBIX CPEACTB PETYINPOBAHNS.

[IpaBo Ha HENMPUKOCHOBEHHOCTb XKWJIMIIA HE HAIIO IOKA OTPaXEHMS B TPaXIaHCKOM 3aKOHE, 4TO He
yMaJisieT ero 3HayeHus. Kak v Ipyrve JU4YHbIC HEHMYILECTBEHHBIC IIpaBa, OHO HOCUT a0COJIOTHBIA XapakTep 1
BBIPAXXAETCSI B BO3MOXKHOCTH YNPABOMOYEHHOIO JIMIA ONpelessATh YCJOBHS JOCTYNA B NMPHHALJIEKAIIEe eMy Ha
3aKOHHOM  OCHOBAHMM  JKWIMIIE, TpeOOBaTh YCTpaHEHUsS  JIIOOBIX  OOCTOSITNIBCTB,  HapyIIAIOIIMX
HEIIPUKOCHOBEHHOCTh €Tro XKWinina. BMmecTe ¢ TeM, eclM IpaXgaHWHY B pe3yJbTaTe HapYIICHUS YKa3aHHOTO
MMpaBa IPUIMHEH HMYIIeCTBEHHDII ymep0, OH BIIpaBe TPeOOBATh €T0 BO3MEIIICHUS.

3aKOHOM MOTYT IIpeAyCMAaTpUBaThCS Clydad, KOTrma Ha ITOJAy9eHHWe OOCTyIla B SKWJIMINE TpaXIaHMHA He
TpedyeTcs ero cortacus. Tak, yroJJoBHO-MPOIIECCYaTbHbIM 3aKOHOAATEILCTBOM OIpene/saeTcs MOPSIoK A0CTyna
B XKWJIMIIIE TpaxkaaH B CBSI3U C OOBICKOM, aIMUHUCTPATUBHBIM 3aKOHOIATEILCTBOM PETYJIMPYIOTCS CIydau TaKoro
JIOCTYIa B XWIMIIE MNP BOZHUKHOBEHWHU aBApUMHBIX CUTyalMit (Ioxap, aBapuu 3JE€KTPO-, TEIIO- U Ia30BbIX
cereit u T.11.). OQHAKO MPEACTAaBUTEIN COOTBETCTBYIOIINX OPTraHOB M OpTraHW3aIlil 00sI3aHEI CTPOTO U TIIATEIBHO
co0IroIaTh TpeOOBaHUS, TIPEABIBIIICMBIC 3aKOHOIATEIECTBOM K OCHOBAHMSIM, YCIOBUSM U TOPSAKY IOJyYEeHUS
IOCTYIIa B XIWININE TpaxkmaHWHA Oe3 ero cormacus. HapylmeHune Ha3BaHHBIX TpeOOBAHWU HOJDKHO CITYKUTH
OCHOBaHMEM ISl IPUMEHEHUS K HAPYIIUTEISIM COOTBETCTBYIOIIMX MEP 3allUThI.

IIpaBo Ha HENMPUKOCHOBEHHOCTDb JIMYHOM JOKYMEHTAIMHA — OJHO 13 HEMHOTUX JIMYHBIX HEMMYILECTBEHHBIX IIPaB
rpaxiaH, oOEeCIeYMBAIOIINX HEIPUKOCHOBEHHOCTh WX JIMYHOM KU3HU, KOTOpPOE HAIUIO OTpaXeHue B
rpaxXaaHCKOM 3aKoHe B nopedopmeHHbIl nepuon (cT. 491 panee neiictBoBaBiero I'K Kaszaxcrana, ct. 540 paHee
neiictBoBaBiero I'K Y30ekucraHa), ogHakKo B TIpakJaHCKOM 3aKOHoJaTelbCcTBe Poccum OHO Tak u He ObLIO
copMyIUPOBAHO.

DTO mpaBo OIpeleseTcsl KaK BO3MOXKHOCTh YNPABOMOYEHHOrO JIMIA NPEeIOCTABIATh MO CBOEMY YCMOTDEHHIO
NpaB0 HA ONy0JMKOBAHME, BOCIPOM3BEIEHHE WM PACHPOCTPAHEHME CBEIEHMid, CONEPXKALIMXCA B €ro JMYHOM
JOKyMeHTanum (IMchMax, THEBHUKAX, 3alucKax U T.14.). [1o xapakTepy nmpaBo Ha HEIPUKOCHOBEHHOCTh JTUYHOM
JTOKYMEHTAIIMN  SBJISIETCS  a0COJIOTHbIM, TI09TOMY HEOIpENeJICHHBII KpPYr OOS3aHHBIX JIMII JTOJDKEH
BO3JIEPKUBATLCSI OT AEHCTBUI, HAPYIIAIOIINX paccMaTprBaeMoe mpaBo. Ilociie cMepTH TpaxkmaHWHA, KOTOPOMY
MIpUHAIJIeXajia JOKYMEHTALIVSI, IAHHOE MPaBOo MEePEXOIUT K eT0 OJIIDKANIINM pOACTBEHHUKAM (IETSIM, POIUTEIISIM,
MePEeXUBLIEMY CYIPYTY).

Kak u B ciayyae ¢ mpaBoM Ha H300paxkeHHUE, OTHECEHME IpaBa Ha HEMPUKOCHOBEHHOCTb JIMYHOM
JIIOKyMEHTallMu K pasueny «ABropckoe mpaBo» B 'K Kazaxcrana m Y30ekucraHa oObSICHSJIOCH OTCYTCTBHMEM B
IPaXIAHCKOM 3aKOHE II€JOCTHOIO pPEeryJMpOBaHMUSI JIMYHBIX HEUMYIIECTBEHHBIX MpaB TIpaxdaH, a Takxke



HEKOTOPBIMU 3JIEMEHTAMU BHELIHEro CXOACTBA M TepMmuHojoruu. Ha camoM nejie aBTOpcKoe MpaBo IO CYTU
HauMHaeT OeHCTBOBATh, KOTJA JTMYHAS JOKYMEHTAIMs ITyOJIMKYyeTCs MW PAacIpOCTPaHSIETCS] WHBIM CIIOCOOOM C
cornacus rpaxaaHrHa. Ho B 3ToM ciiyyae He BO3HMKAET 1 BOIPOCca O HApyIlIEHUH MpaBa Ha HEMPUKOCHOBEHHOCTD
JIMYHOM TOKYMEHTALIUU.

2. Oxpana TaiiHbI JAYHOM KHU3HA

Huxkakast aBTOHOMMSI IMMHOCTU OT TOCYIapCTBa, OOIECTBA WM KAaKOM-TO COMATILHOM IPyIIbl HEBO3MOXHA,
eClIM TpaXIaHWHY HE TrapaHTHUpYyeTCs TaliHA psma CTOPOH €ro JWYHOM KM3HHW. 3aKOH IIpU3BaH 3aKPEINTh
HanboJiee BaXKHbIE TAPAHTUM TAWHBI JUYHOW XWU3HU U ONPEAEIUTh IPAHULIBI IPOHUKHOBEHMUSI B HEE CO CTOPOHBI
WHBIX JINLI.

3aKOHOJATENbCTBO TPAKTYET TaliHY KakK OINPENeJeHHOro pojaa CBeNeHUs, pasliailleHue (repeaada, yreuka)
KOTOPBIX MOXET HAHEeCTH ylepd uHTepecaM ee oOsagatens. TaiiHy JMYHOM KU3HM MOXHO OIPENETUTh Kak
cBeaennsa (MHGOPMANMIO) 0 PA3THMYHBIX CTOPOHAX WHIMBHIAYAJILHOH KH3HEIEATEJHHOCTH 4YeJOBEeKa, pasriamieHne
(mepemada, yreyka) KOTOPBIX MOKET HAHECTH YIIePO rpazkKIanuHy.

TaitHa JTUYHOI XU3HM OXBaTbIBAeT Pa3JUYHBbIE CTOPOHBI MHAMBHUIYAJIbHON KM3HEACATEIbHOCTH 4YeJOBeKa
(MHTUMHBIE CTOPOHBI, MPUBBIYKM M HAKJIOHHOCTU, 3IO0POBbe, (pr3nueckue U (HU3MOJIOIrMYECKuEe OCOOEHHOCTH,
CpeACTBa JUYHOTO OOIIEHHUS, COBEpIIaeMble YEJTOBEKOM IOPUANYECKU 3HAUYUMbIe AeHUCTBUS, (PUHAHCOBBIC Neja U
T.11.). B ¢BSI3M ¢ 3TMM IIpaBO Ha TaiTHY JUYHOM KU3HU BKJIIOYAET B C€0S TAiiHy:

e JIMYHOM MH(pOPMALIUH;

® YCBIHOBJICHUA;

e KOpPpPECIOHIECHLMY U TeJie(hOHHO-TeIerpadpHbIX COOOIICHMI;

® CJICICTBEHHBIX ICUCTBUIA;

® HOTapUaJbHBIX ICWCTBUNA;

® UHBIX ,ZICfICTBI/IfI IOPUCOINKIIMOHHBIX OPTaHOB;

® MEOUIMUHCKYIO TaliHY;

® AJIBOKATCKYIO TaiiHy;

e OaHKOBCKYIO TaliHY.

ITpu BceM MHOTroo6pa3vy MpOSsIBJICHUN JIMYHON XKU3HM TpaxIaH MPUMEHMUTEbHO K OXpaHe TalHbl JIMYHOMI
KM3HUA BCEX MX OOBEOUHSIET TO, YTO peyb uaeT 00 uHpopManunm KOH(PHUIEHIHAJIBHOTO XapakTepa, XOCTYI
MOCTOPOHHUX JIMIL K KOTOPOii BO3MOKEH TOJILKO JIH0O0 € COIIACHS TPAKIAAHNHA, JTMOO0 B CITY MPSIMOT0 YKA3aHUS 3aKOHA
0e3 ero coriacus, HO CO CTPOTUM U TIIATSIIBHBIM COOTIONCHEM OCHOBAHUIA, YCJIOBUI 1 TIOPSIIKA €€ TTOTYICHUS 1
KCIIOJIb30BAHMSI.

K coxaneHuto, mpaBo Ha TailHy JIMYHOM XM3HM HE OTpaxkeHO B JEHMCTBYIOLIEM rpaxkaaHcKoM 3akoHe. C
TEOPETUYECCKOM e TOUKY 3pEHMS IIPaBO Ha TaliHY JMYHOM XM3HU NPEACTABIIICT COO0I a0COMOTHOE NPABO, B CHILY
KOTOPOro yNpaBOMOYEHHOE JIMIIO BIpaBe TPeOOBATh COXPAaHEHHA B TaiiHe MHGOPMAIMK, MOJYYEHHON C €ro coraacus
Jmbo0 B CHJIy 3aKoHa 0e3 ero corjacus, a Takxke MNpeKpameHus ee pacnpocrpaHeHus. [IpemxbsiBieHue
YIIPaBOMOYEHHBIM JIMIIOM TpeOOBaHWI B 3alllUTy 3TOrO MpaBa He IPEmnsITCTBYeT BO3MOXHOCTU TpeOOBaTb
BO3MeIlleHNs yiep0a, BOZHUKIIIETO B pe3yJIbTaTe HApyIIeHNS IIpaBa Ha TalTHy TUIHON XKU3HH.

Becbma BaxkHOM mpoOJIeMOI SIBJISIETCS OIpeeIcHUE TPAHNUI JOCTYNA MHbIX JHI (TOCYIapCTBEHHBIX OPTaHOB,
OOIIECTBEHHBIX OPraHMU3ALMNI, TOJKHOCTHBIX JIML, TpaxIaH) K MHGOpMaLUU 0 TUYHON Xu3Hu'!. BMecte ¢ TeMm,
KaKOBBI Obl HU OBLIM 3TU T'PaHMIIbI, JIOObIE HApYIIEHUs 3aKOHa, MpeaycMaTpPUBAIOIIErO OCHOBAHMS, YCIOBUS U
MOPSIAOK AOCTYIa K MHPOPMALIMKM O JIMYHOUN XWU3HU IpaxkaaH, JOJKHBI ObITh TTOBOJOM IJisSI TIPEAbSBACHUS VMU
TpeOOBaHUI B 3aLLIUTY CBOUX ITpaB.

Ilpu pasrnailieHMH TaHbI JUYHON XXM3HU, OJOCTYN K KOTOPOI ObUI MOJIydeH B CMJIy 3aKOHa 0e3 coriacusi
rpaxmgaHMHA, a TakKke Korma MHpopMamuys Oblia II0Ay4eHa ¢ COIJIacHsl TpaXIaHWMHA, HO C HapylIeHUeM
npodeCcCUOHAIbHOM TailHbl (HaIIpUMep, aABOKATCKOI1), 3aKOH JOJDKEH IPeAyCMaTpHBaTh 0CO0bIe MePbI 3aIUTHI.
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MpeacTaBiIsieT OO0 IMUHOE HEMMYLIIECTBEHHOE ITPaBoO JaHHOTO JIM1a, CBA3AHHOE C ero MMyLIeCTBeHHbIMH npaBamu. CienyeT MMeThb B BUAY, YTO
cortacHo 1. 7 cr. 152 'K npaBo Ha JesioByIO peryTalrio IOPUAMYECKOro JIMLA 3allMILAETCs 0 TeM Xe MpaBujaM, YTO W MPaBO Ha 3alIUTY
NIeJIOBOM pemyTalliy TpaxkIaHWHa, TO3TOMY €CJIM B HACTOSIIIIE TJIaBe He OTOBOPEHO MHOE, paccMaTprBaeMble TIPaBUIa OTHOCSATCS M K I€JIOBOM
peryTaiyy IpUIMIecKoro JIUIA.

2 Cwm.: Ompenenenmne KoncrutyumonHoro Cyma Poccuiickoit ®emepaumu ot 27 ceHtsaopst 1995 1. «O0 oTKase B NPUHSITHH K
paccMOTpeHHUI0 KanoObl rpaxaaHuHa KoseipeBa Amnmpes Baanmumuposuua» (Konctutyuumonubiii Cyn  Poccuiickoit  ®Denepanuu:
[Mocranosnenust. Onpenenenust. 1992—1996, M., 1997); Onpenenenue KoncruryunonHoro Cyna Poccuiickoit @enepanuu ot 8 ampesst 2003
r. Ne 157-O «O0 oTkaze B NPUHSITHM K PAacCMOTPeHUIO XanoObl rpaxnaHuHa CeposueBa Cepress AHacTacoBMYa Ha HapyllIeHUE ero
KOHCTUTYLIMOHHBIX TpaB cTatheil 152 I'paxmaHckoro komekca Poccuiickoit ®emepanmu, cratheir 226 M 4yacTblo BTOpOi craThu 333
I'paxknanckoro npoieccyanbHoro kogekca PCOCP, nynkramu 15, 16 u 26 TonoxkeHust 0 KBaTuOUKAMOHHBIX KoJuterusix cyaein» (C3 PD.
2003. Ne 27 (Y. 2). Cr. 2871); m. 1 ITocranosnenusi [Tnenyma BepxosHoro Cyna Poccuiickoit @enepammu ot 18 aBrycra 1992 r. Ne 11 «O
HEKOTOPBIX BOMIPOCAX, BOSHUKIINX MIPY PACCMOTPEHUH CyIaMHM JieJl O 3alllMTe YeCTH M JOCTOMHCTBA TPaXaH, a TakXKe IEJTOBOM peryTalun
rpaxnaH u ropuamdeckux iy (BBC PD. 1992. Ne 11; 1994. Ne 3; 1995. No 7).

3 Cm. cr. 129, 130 YK (B pen. ®@enepanbHoro 3akona ot 8 nekadpst 2003 r. Ne 162-D3); cr. 5.13 KoAll. CoorHomueHue obpaiieHust
TOTEPIIEBLIETO B CyJ C 3asIBJICHHEM O MPUBJICYEHUNM BUHOBHOTO K YTOJIOBHOM OTBeTCTBeHHOCTH 10 cT. 129, 130 YK u nmpenbsiBieHus ucka o
3aIUTEe YeCTH U TOCTOMHCTBA WJIM IEJIOBOI permyTaluy B MOPsIAKEe TPaXKIaHCKOTO CyIONPOM3BOACTBA ompenessieTcs B M. § [loctaHoBieHUsI
Inenyma BepxoBHoro Cyna Poccuiickoit @enepanuu ot 18 aBrycra 1992 1. Ne 11.

I B 1. 6 ITocranoBnenust I[nenyma BepxosHoro Cyna Poccuiickoit @enepanmu ot 18 aBrycra 1992 r. Ne 11 nmogyepkuBaeTcsi, 4TO 3aKOHOM
He NpeaycMOTpeHa 00A3aHHOCTh MPEIBAPUTENHLHOTO OOpalIeHUsi ¢ TAKAM TpeOOBaHMEM K OTBETYMKY, B TOM 4YKCJEe W B ciyyae, KOTJa MCK
MpeIbsBICH K CPEICTBY MacCOBOW MH(MOPMAaLIMU, PACTIPOCTPAHUBIIEMY CBEACHMSI, MOpoYallie YeCThb, JOCTOMHCTBO U JEJOBYIO PEIyTaluio
rpaXIaHuHA.

TBBC P®. 1992. Ne 7. Ct1. 300; C3 Pd. 1995. Ne 3. Ct. 169; Ne 24. C1. 2256; Ne 30. C1. 2870; 1996. Ne 1. Ct. 4; 1998. Ne 10. Ct. 1143;

2000. Ne 26. Ct. 2737; Ne 32. Ct. 3333; 2001. Ne 32. Ct. 3315; 2002. Ne 12. C1. 1093; Ne 30. Ct. 3029, 3033; 2003. Ne 27 (4. 2), 2708; 2003.
Ne 50. Cr. 4855.

I CM. 06 aToM nioipoGHee B 11. 11 u 12 TTocraHosnenus [lnenyma BepxoBHoro Cyna Poccuiickoit Ddenepanmu ot 18 aBrycra 1992 1. No 11.
Heob6xonnMo MomuepKHyTh, YTO BO3MEIIEHUE MOPAIBHOTO Bpelda B MPUHIMIIE HE MOXKET MPUMEHSThCS Ul 3alIUThl JIEJTOBOM PEryTaliu
IOPUINYECKOTO JINLIA.

2C3 P®. 1997. Ne 30. Cr. 3591; 2001. Ne 32. Cr. 3412; 2002. Ne 52 (Y. I). Ct. 5132; 2003. Ne 2. Cr. 160; Ne 50. Cr. 4847; Ne 52. (Y. 1). Cr.
5038;2004. Ne 10. Cr. 837.

I TlpexncrapisieTcsi, YTo oOOpallleHWe B CyAd C 3asiBJC€HUMEM O MPU3HAHUM PACIPOCTPAHEHHBIX CBEIEHUN HE COOTBETCTBYIOLIMMU
JECTBUTEIBHOCTH SIBJISIETCSl CAMOCTOSITEJIbHBIM CHEMAIbHBIM IPAaXKIAHCKO-NPABOBbIM CHOCOOOM 3alMTbI NMPaBa Ha YECThb, JOCTOMHCTBO U
NIEJIOBYIO PEeNyTallvio TpaXJaHWHA. YUYUTHIBasi, YTO OTBETYMKA IPU PACCMOTPEHUU CYIOM TaKUX 3asiBICHUN OMpeNeUTh U TPUBIEYb K
Y4acTHIO B Jiejie HEBO3MOXHO, TPeOOBaHUsI TPaXKIaH O MPU3HAHUY PACTIPOCTPAHEHHBIX CBElEeHU HE COOTBETCTBYIOIIMMHM JIeHCTBUTEIBHOCTH
OCYIIECTBIISIETCS B MOPsiIKe 0c000ro mpousBoacTea (11. 2 ct. 262 I'TIK PD).

I CMm.: Opoenesckuii A.M. T1paBo Ha onpoBepXXeHUe U UCKOBasi 1aBHOCTb // KoMMeHTapuii MOArOTOBJIEH A1l MyOIMKALMU B CUCTEMax
«KoncynbrantIlmoc» 9 ssHBapst 2002 r. Lut. no «Koncynsrantllmoc». KomMmeHTapuy 3aKOHOIATENbCTBA.

I HecMoTpst Ha TO, 4TO B CBsI3U ¢ mpuHsitueM 3akoHa Poccuiickoit denepatuu ot 9 uronst 1993 1. «O6 aBTOPCKOM TMpaBe M CMEXHBIX
npaBax» (Beromoctu CHJ] u BC P®D. 1993. Ne 32. Cr. 1242; C3 P®. 1995. Ne 30. Cr. 2866) paznen [V TK PCOCP 1964 r. He nmpumeHsietcs Ha
tepputopun Poccuu, cr. 514 'K PCOCP nponoskaeT neiicTBOBaTh, MOCKOJIbKY PEryJUpYyeT He aBTOPCKME OTHOILEHUS, a 0c000e JIMYHOE
HEMMYIIECTBEHHOE MPABO rpakJaHMHA — TPABO HA HEMPUKOCHOBEHHOCTh IMYHOTO N300PaKeHMSI.

2[ToxpoGHee 06 3TOM cM. IJ1. 66 Toma IV HacTosiIero yueOHMKa.

' CM.: Maseuna M.H. TTpaBo Ha 310pOBYIO OKpyxatoluyto cpeny // Posb npaBa, 1opuanyeckoil HAyKu U IOpUAMYEecKOro oopa3oBaHus B
nepecrpoiike. M., 1989. C. 64—66.
2 CM.: Kpacasuukosa JI.O. JInuHast XU3Hb IpakiaH Mo oxpaHoii 3akoHa. C. 61.

I [TonpobHee 06 atoM cM.: Kpacasuuxosa JI.0. JInuHast Xu3Hb TpaxaaH moa oxpaHoi 3akoHa. C. 117—156; [lempyxun H.JI. JInunas
JKW3HB: Mpesiesbl BMelareabera. M., 1989.



AnaBUTHO-NIPeIMETHBII yKa3aTeb

PyKOBOI[CTBO K MOJIb30BAHUIO aJ'[(baBHTHO-l'lpeZlMeTHbIM yKasarejiem

Cchblika B yKaszaTteJsie BKIIOUYaeT B ce0sl 2 2JIeMeHTa:

[ ] BBIIEJIEHHBII TEPMUH, 0003HavaIINii TO UJIK UHOE TIOHATHUE,
L L[I/I(i)pOBOfI yKa3aTtejib TOYHOIoO MECTa B y'-IC6HI/IKC, TA€ MOXKXHO O3HAKOMMUTBLCA C €T0 OIITMCAHUEM.

Dror uudpoBoit yKazaTesib TOYHOTO MECTOHAXOXIECHUSI TepMUHA B y4eOHUKE (Ha-
npumep, «VI, 31, § 1 (2) — c. 329») ctpouTtcs no cieayroiemMy MpUHIUITY:

®  pazzaen yueOHMKa (0003HayaeTcsi pUMCKUMU Ludpamu, Harpumep «VI»),

rj1aBa yueOHuKa (0603HavyaeTcs apabckumMu uudpamu, Hanpumep «31»),

naparpad 1iaBbl yueOHUKa (0003HaYaeTCs B BUAE 3HAKA «§» U apaOCKoi uudpsl, Hanpumep, «§ 1»),

MYHKT naparpada riiaBel yaeoHrKa (0003HavyaeTcst apabckuMu udpaMu B CKOOKax, Harpumep, «(2)»),

HOMep CTpaHULbI (0003HAYAETCS C TOMOLIBIO COKPAIEHUs «— C.» U apabCcKoi udpbl, HAaNpuMep, «— . 329»).

COOTBETCTBEHHO, UTSE TOro YTOOBI OTBHICKATh onucaHue HY>KHOTO TEpMUHA, MOXHO
OPHMEHTUPOBATLCS HE TOJBKO HA HOMED CTPAaHUIIbI, YKa3aHHBIA B CCHUIKE, HO U IOIOJHHUTEIbHO Ha MJaHHBIE O pasmelie, IaBe,
maparpacde 1 MyHKTe, TOMeleHHbIe Ha CTpaHMIIaX yyeOHUKa BBEpXy cnpaBa. K mprMepy, eciii UCKOMBIM SIBJISIETCST TTOHSTHE TUIaruara,
TO B COOTBETCTBUM CO CCBUIKOW ykazarenss — <«AyavoBusyasibHoe rnpousseaeHue VI, 30, § 3 (4) — c. 292» — ¢ HUM MOXHO
03HAaKOMUTBCS Ha CTpaHuLe 292 4eTBEPTOro MyHKTa TPEThEro rnaparpada TpuaLIaToOl [J1aBbl LIECTOrO pas/esia yueOHuKa.

Ecnu TepmuH nipeacTaBiseT coOOM AT OWH W3 CHHOHUMOB CJIOBECHOTO 0003HA-YEHUS
MOHATHS, TO BO M30exkaHue NyOIupoBaHUs HHPOPMALIMU MOJIb30BaTENb OTChIIACTCS K
HY>KHOMY (OCHOBHOMY) TEPMUHOJIOTHYECKOMY OIIPEAEIIECHUIO, BBIIEICHHOMY KYPCHUBOM.
CkaxxeM, Takasi cChUIKa, Kak «Tpact, cM. “/Jogepumenvras coocmeennocms ”», 03HA4aELT, UTO
CBECHMSI O MECTOIOJIOKEHUH JTAHHOTO TIOHATHUS B TEKCTE YUEOHHKA COIEpKATCs B CChUIKE Ha
MoHsTHE (GUPMEHHOTO HAUMEHOBaHMsI, a UMEHHO — «“‘/loBepurenbHast coocTBeHHOCTH 1V, 19,
§1(5)—c.34—36».

A

AoGcomotHbie ucku 1V, 24, § 1 (2) —c. 176

AOCOJIOTHBIN XapaKkTep

— A. X. BellIHBIX MpaB 1 nipaBooTHomeHuit IV, 18,§ 1 (2) —c. 5; 1V, 18,§2 (1) —c. 17

— A. x. 3asioroBoro npasa IV, 23, § 2 (4) — c. 158

— A. X. ICKJTIOUMTeNbHBIX IpaB VI, 29, § 1 (2) — ¢. 263

— A. X. TMYHBIX HeumylecTBeHHbIX TipaB VII, 33, § 1 (3) —c. 410

— A. X. MpaBa Ha 310poBYI0 okpyxaiolyto cpeny VII, 34, § 1 (8) — c. 431

— A. x. mpaBa Ha HeTlpukocHOBeHHOCTh xkwmmimna VII, 34, § 2 (1) — c. 431—432

— A. X. MpaBa Ha HEMPUKOCHOBEHHOCTb TNMYHOM nokymeHTauuu VII, 34, § 2 (1) — c. 432

— A. X. npaBa Ha TaiiHy 1u4yHo# xu3uu VII, 34, § 2 (2) — c. 433—434

— A. X. npaBa Ha pupmMeHHOoe HaumeHoBaHue VI, 31, § 6 (1) — c. 370

ABTOD

— A. aymnoBu3yanbHoTro ipousBenenus VI, 30, § 3 (4) —c. 292

— A. u306peTeHus, MOJIe3HOM MOJIeNIN, pOMBITIUIeHHOro obpasua VI, 31, § 1 (5) — c¢. 333—334

— A. mpousBonHoro npoussenenust VI, 30, § 3 (4) — c. 291—292

— A. cinyxxe6Horo npousBeaeHus VI, 30, § 3 (5) — c. 293

— A. CcIy>XeOHOr0o U300peTeHMs], TI0JIe3HOM MOIE/II, MpoMbIILIeHHoro obopasua VI, 31, § 1 (6) — c. 335

— umyniectBeHHbIe ipaBa A. VI, 30, § 4 (1) — c. 298—301

— JIMYHBIE HEWMYIIECTBEHHBIE YW WMYIIECTBEHHbIEe TMpaBa A. mporpamm it OBM, 06a3 naHHBIX, TOMOJOTUI
MHTeTpaibHbIX MuKpocxeM VI, 30, § 6 (1) — c. 309

— JIUYHbIe HemMylecTBeHHbIe ipaBa A. VI, 30, § 4 (1) — c. 294—298

— mpaBa A. nu3aitHepckux mmpoekToB VI, 30, § 4 (2) — ¢. 300

— npaBo A. Ha BosHarpaxneHnue VI, 30, § 4 (2) — c. 300

— MPaBO HACIETHUKOB OCYIIECTBIISITh 3alIUTY JUYHBIX HEeUMYyIllecTBeHHbIX npaB A. VI, 30, § 4 (1) — c. 297—298

ABTOpCKME MpaBa

— rpanuubl A. 1. VI, 30, § 5 (1—2) — ¢. 301—308

— 3ammTa A. 1. VI, 30, § 8 (1—3) — c. 321—325

*
CocraButens — [Iuckos W.I1., kanauaaT ropuaAMYeCcKUX HayK, aCCUCTEHT Kadeapsl
rpaXxaaHcKoro npasa ropuaudeckoro daxkyiaprera MI'Y um M.B. JlomoHocoBa.



— 3Hak oxpaHbl A. 1. VI, 30, § 3 (1) —c. 288

— umyniectBeHHble A. 1. VI, 30, § 4 (1) — c. 298—301

— nHdopmanms o6 A. m. VI, 30, § 8 (2) — c. 323—324

— KOJUIEKTHBHOE yIpaBjieHue uMmyiecTBeHHbIMU A. 1. VI, 30, § 5 (1) — c. 305—306

— JIMYHbIe HeumylecTBeHHbIe A. 1. VI, 30, § 4 (1) — c. 294—298

— JINMYHBIE HEWMYIECTBEHHbIE M WMMYIIECTBEHHBIE A. 1. Ha TporpamMmbl misi ODBM, 06a3el IaHHBIX, TOMOJOTUU
MHTeTpaibHbIX MuKpocxeM VI, 30, § 6 (1) — c. 309

— TIPaBO Ha OCYIIIECTBJIEHNE 3allIUThI IMIHBIX HeMMYIecTBeHHBIX A. 11. VI, 30, § 4 (1) — c. 297—298

— cpok aevictBus A. . VI, 30, § 5 (2) — c. 306—308

Astopckuii roHopap VI, 30, § 4 (2) — c. 300—301

ABTOpPCKOE MPaBO

— A. 1. KaK MHCTHUTYT rpaxknaHckoro npasa VI, 29, § 2 (1) — c. 268

— Bo3HUKHOBeHUe A. 11. VI, 30, § 3 (1) —c. 288

— uctounuku A. 1. VI, 30, § 1 (2) — c. 278—279

— KPUTEPUM OXPAaHOCTIOCOOHOCTH 00beKTOB A. 1. VI, 30, § 2 (1) — ¢. 279—284

— 00bekTH A. 1. VI, 30, § 2 (2—3) — c. 284—286

— noHsTHe A. 1. B 06beKTUBHOM cMbicie VI, 30, § 1 (1) — c. 277

— cyonekThl A. 1. VI, 30, § 3 (1—6) — ¢. 287—294

— cdepa mevicteus A. . VI, 30, § 2 (4) — c. 287

— ¢dyakumu A. 1. VI, 30, § 1 (1) —c. 277—278

ABTOPCKOE CBHIETEILCTBO Ha celleKImoHHoe noctikenue VI, 31, § 5 (3) — c¢. 364—365

ABTOpPCTBO

—mpaso A. VI, 30, §4 (1) —c. 295

— npesymmuus A. VI, 30, § 3 (1) — ¢. 289

A1

— npobnbie A. 1V, 20, § 2 (4) —c. 83

— HacnenoBaHue A. V, 25, § 2 (2) —c. 201

— npuobpereHre coocTBeHHBIX A. 1V, 20, § 2 (4) — c. 83—84

— mnpoaaxa A. yepe3 opraHu3aropa TOProB Ha pbIHKE LIEHHbIX Oymar Kak crnoco0 mpuBaTtusamuu IV, 21, §2 (5) —
c. 114—115

ApeH]Ia ¢ IpaBOM ITOCJICIYIONIETo BEIKYITA KakK crmocod mpuBatu3auuu 1V, 21, § 2 (5) —c. 115—116

Apect umytiectsa IV, 24, § 1 (3) — c. 178—179

AynuosBusyansHoe ripousBenenvie VI, 30, § 3 (4) —c. 292

AYKIIMOH

— 3aKkpbIThiii A. 1V, 21,§2 (4) —c. 112

— OTKphITHINA A. IV, 21,§2 (4) —c. 112

— nponaxa o0beKTOB Ha A. Kak crnocod npusaTtuzauuu IV, 21, §2 (4) —c. 112

— creuuanu3nupoBaHHbii A. 1V, 21, § 2 (4) —c. 112

b

baza nanHbIx

— ucnonb3oBanue b. 1. VI, 30, § 6 (3) —c. 311

— nonsitue b. 0. VI, 30, § 6 (1) — c. 308

— peructparmst b. 1. VI, 30, § 6 (2) — ¢. 309—310

be3Bo3mMesnHoe uzbsitue umyniectsa IV, 19, § 3 (3) — c. 58—59

«be3nokymeHnTapHbie 1ieHHbIe Oymaru» [V, 18, § 1 (3) —c. 9—10

BesnanzopHsbie xuBotHbie IV, 19, § 2 (2) — c. 46

Becxo3siitable Beum

— nonsitue b. B. IV, 19,§ 2 (2) —c. 43

— ycJI0BUs NpUOOpeTeHME MpaBa cCOOCTBEHHOCTH Ha nBrkumMbie b. B. IV, 19, § 2 (2) — c. 43—45
— yCJI0BUS TPUOOPETEHUS TTpaBa COOCTBEHHOCTU Ha HeaBrxkumbie b. B. IV, 19, § 2 (2) — c. 44—45
— TOoCymapCTBEeHHBIN yueT HenBmXuMbIX b. B. IV, 19, § 2 (2) —c. 44

Becxo3siCTBEHHO COIePXXKUMBIE KYJIBTypHbIe lieHHoCcTH IV, 19, § 3 (2) — ¢. 56—57

«bnaro» un «6pemsi» cooctBenHoctu IV, 18, §2 (1) —c. 19; 1V, 19,§ 1 (4) —c. 32

BoxkoBsie poactBeHHuku V, 27, § 2 (2) — c. 237

Bpatbst u cecTpbl

— enquHOKpoBHbIe b. 1 c. V,27,§ 2 (2) —c. 237

— eauHoyTpoOHbIe b. uc. V, 27, § 2 (2) — c. 237

— HenosHOoponHble b. uc. V, 27, § 2 (2) — c. 237

— mostHOpoxHble b. nc. V, 27, § 2 (2) — c. 237

Bpaunsrii norosop 1V, 22, § 3 (1) —c. 135

BpeMst noka3bIBaHUS 110 IejIaM O 3allUTe YeCTH, TOCTOMHCTBA U nestoBoit penyTtaumu VII, 34, § 1 (5) — c. 426
BponienHbie cooctBeHHUKOM Berm 1V, 19, § 2 (2) — c. 45—46

Byxrantepckuii 6ananc IV, 20, §2 (1) —c. 77

BromxerHsie cpeactea IV, 21, § 1 (2) — ¢. 98

B



«Bayuep», cM. [IpusamusayuonHolii 4ek

Bemu

— Oecxossitnbie B. IV, 19, § 2 (2) — c. 43—46

— B., u3baThIe M3 000POTA U HAXOASILIMECS UCKITIOUUTENbHO B henepaibHoii cooctBeHHOocTH IV, 21, § 1 (3) —¢. 99

— B., onpeneneHHble poaoBbIMU Npu3Hakamu 1V, 19, § 2 (3) —c. 48

— rubenb (yauutoxenue) B. IV, 19, § 3 (1) —c. 53

— nenumble U HemeauMble B. IV, 22, § 1 (1) —c. 118;1V,22,§1(2) —c. 122;1V,22,§2(3) —c. 130—131

— u3roToByieHUe (co3naHue) HOBOH B. Kak criocob mprobpeTeHus mpasa cooctBernHoctu 1V, 19, § 2 (2) — ¢. 39—40

— UVHAMBUIyaJbHO-OINpeneieHHble B. kak o00bekThl BeinHbix mpaB IV, 18, §1 (2)— c.6; IV, 18, §1 (3) —
c.8

— UHAMBUAYabHO-OMNpeneaeHHbIe B. Kak 00bekThl BUHAMKauu 1V, 24, § 2 (1) —c. 185

— HacyieioBaHue Henenumoii B. V, 28, § 2 (2) — c. 251

— HacJie[IoBaHUEe OTPaHMIEHHO 000pOoTOCTIOCOOHBIX B. V, 25, § 2 (2) — ¢. 203

— notepsiHHast B. (Haxonka) IV, 19, § 2 (2) — c. 46

— nepemava B. IV, 19, § 2 (3) — c. 48—50

«BemrHas coenka» 1V, 19, § 2 (3) — ¢. 50—51

BeiiHoe nmpaBo

— 3aJI0rOBOE TPaBo U MpaBo yaepxkaHus kak B. . IV, 23, § 2 (4) — c. 158—159

— cyowsextuBHOe B. . IV, 18,§ 1 (1) —c. 1

BenrHno-npaBoBsie ucku IV, 18, § 1 (2) — ¢. 5, 7, cM. Bunouxauus, HecamopHuwtii uck

Bemneie ipaBa, cMm. 3awuma, lIpaso coocmeennocmu, Ocpanuuertslie elyHbie NPA8a

—Buabpl B.m. IV, 18,§ 1 (4) —c. 12—16

— 00bekThl B. . IV, 18,§ 1 (2) —c. 6; 1V, 18,§ 1 (3) —c. 8—12

— nougtue B. m. IV, 18,§ 1 (2) —c. 7

— MpaBo Ha IoJydyeHUue LeHHOCTH U3 uyxoii B. IV, 23, § 1 (3) —c. 148

— mpaBo Ha ipuobpeterue B. IV, 23, § 1 (3) —c. 148

— MpaBo noJib3oBaHus uyxoii B. IV, 23, § 1 (3) — c. 148

— npaBoBoii pexxum B. . IV, 18,§ 1 (2) —c. 7

— npuHUMN cnetmanusauu B. m. 1V, 18, § 1 (3) —c. 11

—yeptl B. m. IV, 18,§ 1 (2) —c. 5—7

«BemHbIiT MOTOBOP», CM. «Bewjnas coeaxa»

BuHnukamoHHsIi uck, cM. Bundukayus

Bunauxkauust

— o0bekT B. 1V, 24, §2 (1) —c. 185

— orpaHuueHus ynosieTBopeHus B. 1V, 24, § 2 (2) — c¢. 185—188

— nonsaTue B. 1V, 24, § 2 (1) —c. 184

— nocnenctBus otkaza B B. IV, 24, § 2 (3) — c. 189—190

— MOCJeNCTBUS yIoBAeTBOpeHus TpeboBaHus o B. 1V, 24, § 2 (3) — c. 188—189

— cootHoieHue B. u pecturynuu 1V, 24, § 1 (4) — c. 182—184

— cyonekT B. 1V, 24, § 2 (1) — c. 184—185

Bxnamuyuk B ToBapuiiectse Ha Bepe 1V, 20, § 2 (3) — ¢. 79

Bragenbueckast 3aniura

— «retutopHasi» B. 3.1V, 18,§ 1 (4) —c. 14

— «1iocceccopHast» B. 3.1V, 18, § 1 (4) —c. 13—14, 16

Brnanenue

— mobpocosectHoe B. IV, 24, § 2 (2) — c. 185—186

— 3amuTa TuTyapHOrO B. 1V, 24, § 2 (5) — . 191—192

— HemobpocoBecTHoe B. IV, 24, § 2 (2) — c. 186—187

—mnpaso B. 1V, 18,§ 1 (4) —c. 13—14

— npaBomouue B. 1V, 18,§ 1 (2) —c. 5; 1V, 18,§ 1 (4) —c. 13,15;1V,19,§ 1 (3) —c. 27

— tutynsHOe B. IV, 19,§ 2 (1) —c. 37

— (akTtuueckoe (6ecrurynbpHoe) B. IV, 18, § 1 (4) —c. 15—16; 1V, 24, § 2 (2) — c. 186—187

Buenumii o6nuk rpaknanuHa VII, 34, § 1 (6) — c. 428—429

Bosnoxenue B HacieacTBeHHOM mpaBeV, 26, § 2 (4) — c. 225—226

BosMelieHune pacxomoB U3 HacleACTBEeHHOro uMyiecTra V, 28, § 4 (3) — c. 260—261

BosHarpaxkneHue

— aBtopckoe B. VI, 30, § 4 (2) — c. 300—301

— B. ucnonuutens 3aBemanus V, 26, § 3 (2) —c¢. 230

«Bcenaponnoe nocrostHue» IV, 21,§ 1 (2) —c. 94

BreiMopouHoe umytectBo V, 27, § 2 (4) — c. 240—241

BrictaBouHbIi ipropuTeT ToBapHoro 3Haka VI, 31, § 6 (3) —c. 378

r

TlapaHTuu npu NpUHYAUTETLHOM MIpeKpallleHuu mpasa cooctBeHHocTu IV, 19, § 3 (2) — c. 55—58
I'eorpapmueckuit 06bekT VI, 31, § 6 (4) — c. 381

T'u6ens Bemu 1V, 19, § 3 (1) —c. 53

Tl'ocynapctBeHHas peructpauus, cM. Peeucmpayus



T'ocynapctBeHHbIe Harpansl V, 25, § 2 (1) — c¢. 200

Tl'ocymapcrBennblit KoHTpakT VI, 31, § 1 (7) — c. 336

l'ocymapcTBeHHBII KagacTPOBBIA y4eT 3eMeNIbHbIX yuacTKoB 1V, 20, § 1 (1) — c. 64—65
I'paxxnancko-npaBoBast

— I'.-m. 3ammuTa obiecTBeHHbIX oTHOIIeHMit VII, 33, § 1 (2) — c. 406—407

— T'.-11. oxpaHa ob1ecTBeHHbIX oTHOIeHuit VII, 33, § 1 (2) — c. 406—407
I'paxxmaHcKo-TIpaBOBBIE MEPHI 3aIIUTH ABTOPCKUX M cMexxHBIX TipaB VI, 30, § 8 (1) — c. 321—322
I'panuibr

— I'. uckmountenbHbix aBTOpckux mpas VI, 30, § 5 (1—2) — ¢. 301—308

— I'. uckmounTenbHbIX NaTeHTHBIX TpaB VI, 31, § 3 (2) — c. 357—358

— I'. uckmounrtenbHbiX cMexkHbIX TpaB VI, 30, § 7 (7) — c. 319—320

— TI'. ocymiectBiienus mpasa cooctBenHoctu IV, 19, § 1 (3) — ¢. 29—30; IV, 19, § 1 (4) — c. 3132

i

JaBHOCTB, cM. [Ipuobpemamenvhas dagHocms Kak cnocob npuobpemerus npasa coocmeeHHoCmu
Hata oTkpbITUA HacneacTsa V, 25, § 2 (3) — c¢. 205

HexoMmmusiius mporpammbl it D9BM VI, 30, § 6 (3) — c. 311

[enoBast penyranus

— nonstue 1. p. VII, 34, § 1 (3) —c. 421

— MpaBo Ha yecTh, noctouHcTBo U 1. p. VII, 34, § 1 (3) — c. 421

JInHaMWKa UMYILIEeCTBeHHBIX oTHOomeHmit [V, 18, § 1 (1) —c. 1

Huddamanms VII, 34, § 1 (3) —c. 421

Ho6pocoBecTHblit probpeTarens 1V, 24, § 2 (2) — c. 186—188

«[loBeputenbHas cobctBeHHOCTh» 1V, 19, § 1 (5) — ¢. 34—36

JloBepuTenbHOE YIIpaBieHUe

— JI. y. ¥ «goBepHTebHas cOOCTBeHHOCTR» 1V, 19, § 1 (5) — c. 33, 36—37

— mepenava akuui B 1. y. Kak crmoco6 npuBatusanuu IV, 21, § 2 (5) —c. 114
JloBepUTENIbHBII XapaKTep OTHOIIEHU I

— J1. x. 0. ¥ «HOBepUTeNIbHas coOcTBEeHHOCTb» [V, 19, § 1 (5) — c. 35—36;

— JI. x. 0. ob1ueii coBmecTHOM cobectBeHHOCTH 1V, 22, § 3 (1) — ¢. 133

Jlorosop

— Opaunsiii . 1V, 22, § 3 (1) —c. 135

— . o HacnenoBanuu V, 25, § 1 (3) —c. 198

— J1. o mepenaue Hoy-xay VI, 32, § 2 (2—3) — c. 397, 401

Honst

— Bbiaen 1. B mpaBe Ha obiee umyiectso 1V, 22, § 2 (3) —c. 130; 1V, 22, § 3 (1) —c. 133

— JecTBUTENbHAS U HOMUHAJIbHAsI cTouMocTH 1. B yctaBHOM Kanutaie 1V, 20, § 2 (4) —c. 84
— J1. B mpaBe Ha ob6uiee umyiiectso IV, 22, § 1 (2) —c¢. 120—121; 1V, 22,§ 2 (1) —c. 123;1V,22,§ 2 (2) —c. 125—128
— . B mpaBe Ha ob6uiee umyiiectso aoma IV, 20, § 1 (3) —c. 70

— J1. B yctaBHOM Kanutaie 1V, 20, § 2 (4) — c. 79—81

— J1. B ckimagouyHoM Kanurane 1V, 20, § 2 (3) —c. 77—78

— «upneanbHas [.» B mpaBe Ha ob1ee umyiectso 1V, 22, § 2 (3) — c. 129

— obpareHue B3bicKaHus Ha Jl. B mpaBe Ha obiiee umyiiectso 1V, 22, § 2 (2) — c. 126

— obs3arenbHas 1. B Hacenctse V, 26, § 2 (2) — ¢. 220—221; 'V, 28,§ 1 (3) —c. 247

— otuyxxnaeHue /1. B mpaBe Ha o6Giiiee umyiiectso IV, 22, § 2 (2) — c. 126—128

— nepexon /. B ToBapMIIIeCTBe, OOILECTBE, KOOMNepaTuBe Mpu HacjeaoBaHuu V, 25, § 2 (2) — c. 201
— npuobperenue /1. B yctaBHOM Kanuraie 1V, 20, § 2 (4) —c. 84

— mnpupalnieHue HacaeacteHHou J. V, 28, § 3 (3) — c¢. 257

— «peanibHas [.» B mpaBe Ha ob1ee umyiectso 1V, 22, § 2 (3) —c. 129

— cynpyxeckas /. mpu HacieqoBaHUM 1o 3aKoHy V, 27, § 2 (1) — c. 235

J1oCTOMHCTBO

— monsitue J1. VII, 34, § 1 (3) — c. 421

— TIpaBo Ha 4ecTh, 1. u nenosyio pemyranuio VII, 34, § 1 (3) — c. 421

Hyuenpukaszuuk, cM. Mcnoanumens — H. 3a6eujanus

E

EnuHokpoBHBIe Opaths 1 cecTphl V, 27, § 2 (2) — ¢. 237
EnuHoyTpoOHbIe OpaThs U cecTphl V, 27, § 2 (2) — ¢. 237

X

Kutbie omMereHust

— 2K. 1. KaK 00BEKT ITpaBa yacTHOM cobcTBeHHOCTH rpaxaaH IV, 20, § 1 (3) — c. 67

— XK. 1. KaK 00BeKT MpaBa YaCTHOM cobCTBEHHOCTH Iopuamnyeckux auil IV, 20, § 2 (1) — ¢. 76

— OrpaHMYEeHHBIE BELIHbIE MTPaBa 1Mo ucnob3oBaHuo yyxux XK. m. IV, 23, § 1 (3) —c. 149; 1V, 23,§ 2 (3) —c. 154—156

— MpaBo Ha HerpukocHoBeHHOCTh K. 1. VII, 34, § 2 (1) — c. 431—432

— MpUBaTU3ALUS X. . 1V, 20,
§1(3)—c.681V,21,§2(5) —c. 116



3

3aBelllaHue, CM. 3aseujamensHoe pacnopsiceHue

— 3. KaK ocHOBaHMe HacjenoBaHus V, 25,§ 1 (3) —c. 197

— 3., IpMpaBHEHHbIE K HOTApUAJIbHO YIOCTOBEPeHHBIM V, 26, § 1 (2) — c. 213—214

— 3akpeiToe 3.V, 26, § 1 (2) — c. 214—215

— usmenenue 3.V, 26, § 3 (1) — c. 227

— ucnonnenue 3.V, 26, § 3 (2) — c. 227—230

— ucnonHurenb 3.V, 26, § 2 (4) — c. 225

— HenmelicTBUTENbHOCTD 3. V, 26, § 1 (2) —c. 212—216

—ormeHa 3.V, 26, § 3 (1) —c. 227

— noustue 3.V, 26, § 1 (1) — c. 210—212

— cBobona 3.V, 26,§ 2 (1) —c. 219

— cogepxanue 3.V, 26, § 2 (1—5) —c. 218—226

— cocTaB/ieHMe 3. B Upe3BbIUaiiHbIX 00cTOsSTEIbCTBAX V, 26, § 1 (2) — ¢. 215216

—TatHa 3.V, 26,§ 1 (4) —c. 218

— ¢dopma 3.V,26,§1(2) —c. 212216

3aBeniarelbHOe pacTopssKeHNe

— 3. p. MpaBaMu Ha JcHeXHbIe cpecTBa B 6aHKax V, 26, § 1 (3) —c. 216

— ¢dopma 3. p. mpaBaMu Ha IeHEXHbIE cpeacTBa B Oankax V, 26, § 1 (3) —c. 217218

3aBeniarenbHbII OTKA3

— oTKa3 oT nosydyeHust 3. 0. V, 28, § 3 (2) — ¢. 256

— nonsTtue 3. 0.V, 26, § 2 (3) — c. 222—224

— mpenmert 3. 0.V, 26, § 2 (3) — ¢. 222—223

3aKoH Kak ocHOBaHUe HacyenoBaHus V, 25, § 1 (3) — c. 197—198

3ayoroBoe MpaBo Kak orpaHn4eHHoe BelrHoe nmpaBo IV, 18, § 1 (4) —c. 12;1V,23,§ 2 (4) —c. 157—158

3ammra

— BMIIbI BEIIIHO—IPABOBbIX CIIOCO00B 3. BelHbIx npaB IV, 24, § 1 (2) — ¢. 175—177

— 3. aBTOpCKUX M cMexHbIX npaB VI, 30, § 8 (1—3) — c. 321—325

— 3. BEUIHBIX MPaB OT HEMPABOMEPHBIX JAeicTBUIA yOnnyHoii Biactu IV, 24, § 1 (3) — c. 178—180

— 3. 1 oxpana obmecTBeHHbIX otHoweHui VII, 33, § 1 (2) — c. 406—407

— 3. ¥ oXpaHa JIMYHBIX HenMmyIecTBeHHbIX TIpaB VII, 33, § 1 (2) — c. 404—409

— 3. npaB Ha TOBapHbIM 3HaK U HAMMEHOBAHME MECTa MPOMCXOXICHMUS TOBapa IOPUCAUKLIMOHHBIMU opraHamu VI, 31,
§6(5) —c.384—389

— UCTIIBI TI0 JIeJIaM O 3. YeCTH, TOCTOMHCTBA 1 nestoBoii penytauuu VII, 34, § 1 (5) — c. 426

— 001K U crielMaIbHbIN MOPSIIKU 3. YECTH, TOCTOMHCTBA U eoBoii penytauuu VII, 34, § 1 (5) — c. 428

— OTBETYMKMU TIO JieJIaM O 3. YeCTH, TOCTOMHCTBA U NestoBoil perytammu VII, 34, § 1 (5) — c. 426—427

— nonstue 3. BemHbIx TipaB 1V, 24, § 1 (1) — c¢. 174—175

— cyne6Has 3. mpaB narenroobnamareneit VI, 31, § 4 (4) — c. 362—363

3asiBka

— 3. Ha BbIOAYy nareHTa Ha uzobpe-teHue VI, 31, § 2 (3) — c. 343

— 3. Ha BbIOAYY MAaTEeHTa Ha MOJIE3HYI0 MOJIE/Ib U MPOMBILIeHHbI! obopaselt VI, 31, § 2 (5) — c. 345—347

— 3. Ha BbIZauy MateHTa Ha cejeKinoHHoe noctkenue VI, 31, § 5 (2) — c. 364

— 3. Ha perncTpanuio HauMeHOBaHUS MecTa mpoucxoxaeHus tosapa VI, 31, § 6 (4) — c. 381—382

— 3. Ha perucrpaiuio ToBapHoro 3Haka VI, 31, § 6 (3) —c. 377

— aKkcneptusa 3. Ha uzoopereHue VI, 31, § 2 (4) — c. 343—345

— 3KcrepTu3sa 3. Ha MMOJIe3HYI0 MOJE/Ib M IPOMBIIILIeHHBI oopasent VI, 31, § 2 (6) — c. 347

— BKCIepTr3a 3. Ha BbIJAYy IMaTeHTa Ha ceJieKIMoHHoe noctmkenue VI, 31, § 5 (2) — c. 364

— BKCIepTr3a 3. Ha HaMMEHOBaHKe MecTa MponcxoxneHus Tosapa VI, 31, § 6 (4) — c. 382

— sKcnepru3sa 3. Ha ToBapHbIi 3HaK VI, 31, § 6 (3) — c. 378

«3emenbHas gost» 1V, 22, §2 (1) —c. 125;1V,22,§ 2 (2) —¢. 127;1V,22,§ 2 (3) —c. 131

3eMeNbHbIN y4acTOK

— 3.y. U3 cocTaBa 3eMeJib CeJIbCKOX03sicTBeHHOro HazHaueHus 1V, 19, § 3 (2) —c¢. 55; 1V, 22, § 1 (1) —c. 124—125

— 3.y. KaK 00BeKT IpaBa YacTHOI coOcTBeHHOCTH rpaxaaH 1V, 20, § 1 (1) — c. 62—67

— 3.y. Kak 00BEKT ITpaBa YaCTHOM COOCTBEHHOCTH fopuamdeckux vl 1V, 20, § 2 (1) — c. 75—76

— HacnenoBanue 3.y. V, 25, § 2 (2) — c. 203—204

— orpaHWYeHHBIE BEI[HbBIe TIpaBa 1o UCITONb30BaHuIo uyxux 3.y. IV, 23, § 1 (3) —c. 149; 1V, 23, § 2 (1—2) — c. 151—
154

— npuBatudauus 3. y. IV, 21,§ 2 (5) —c. 116

—uyactb 3.y. IV, 20, § 1 (1) — c. 65—66

3Hak, cM. Toeapmblii 3HAK

— 3. oocnyxuBaHusi, cM. TosapHblil 3HaK

— 3. oxpaHsl aBTOpcKoro mpaea VI, 30, § 3 (1) —c. 288

— 3. oxpaHbl cMexXHBIX TTpaB VI, 30, § 7 (1) — ¢. 313

«3onotas akuusa» 1V, 21, § 2 (3) —c. 110

n

WneanbHas mpupoaa ucKmodnTeabHbIx paB VI, 29, § 1 (2) — c. 263—265



HzroroBurens aynuosusyaiabHoro ipousBenenus VI, 30, § 3 (4) — c. 292

H3roroBneHne HOBOI Bellld Kak CIoco0 MmpruodpeTeHus mpaBa coocTBeHHocTu [V, 19, § 2 (2) — ¢. 39—40

H3zparens Kak cyobekT aBTopcKoro npasa VI, 30, § 3 (3) — c. 291

H3zobperatenbckuii yposeHs VI, 31, § 1 (2) —c. 329

W3obpereHue

— 3asggBka Ha 1. VI, 31, §2 (3) —c. 343

— obwektol M. VI, 31, § 1 (2) — c. 329—330

— mpuoputet U. VI, 31, § 1 (2) — c. 328; VI, 31, § 2 (7) — c. 348—349

— peructpauust U. VI, 31, § 2 (8) — c. 350—351

— cexpetHoe U. VI, 31, § 2 (9) — c. 351—353

— ciyxke6Hoe WM. VI, 31, § 1 (6) — c. 335

— ycnoBus nateHrocnocooHoctu M. VI, 31, § 1 (2) — ¢. 327—330

— ¢opmyna M. VI, 31, §2 (3) — c. 342

— aKkcrneptusa 3asBku Ha M. VI, 31, § 2 (4) — c. 343—345

HmytiectBeHHBIE

— W. xommnekest 1V, 18, § 1 (3) —c. 8, 10—11; 1V, 23,§ 3 (1) —c. 163—164; 1V, 23,§ 3 (4) —c. 167

— W.npaBa 1V, 18,§ 1 (3) —c. 8, 11—12

Wmyiuectso, cM. Ilybauunoe umyuwecmeo

— WM. xak obobekT paBa cobctBeHHocTr 1V, 18, § 1 (3) —c. 10

— ., xoTopoe He MOXET HaXOAUTHCS B YaCTHOM COOCTBEHHOCTH B city 3aKoHa 1V, 19, § 3 (2) — c. 54—55

— koHnduckarusa U. 1V, 19, § 3 (2) —c. 59

— o6iee U. cynpyros 1V, 22, § 3 (1) —c. 135—136

— pasznen U., Haxonsiierocst B obuieit noseBoii coocrBeHHocT 1V, 22, § 2 (3) — ¢. 130

— pexBusunus U. 1V, 19, § 3 (3) —c. 57

— yayuiienust M. 1V, 22, § 2 (1) —c. 124

— ueneBoe HazHaueHue U. IV, 19, § 1 (3) — c. 29—30

Nmsa

— BeIMbIlILIeHHOE U. (TiceBmonum) VII, 34, § 1 (2) —c. 418

— JIMYHbIA XapakTep npaBa Ha U. VII, 34, § 1 (2) —c. 418—419

— nousatue U. rpaxknanuHa VII, 34, § 1 (2) —c. 419

— npaBo aBropa Ha U. VI, 30, § 4 (1) —c. 295

—mpaBo Ha U. VII, 34, § 1 (2) —c. 419

Wnnusunyanuzanus tuaHocTy rpakmannna VII, 33, § 2 (1) —c. 413; VII, 34, § 1 (1) — c. 417—418

WunusunyansHas ceodona VII, 34, § 1 (1) — c. 417—418

WHauBuIyanbHBIN MIPeANpUHUMATETL KaK CYyOBEKT ITpaBa yacTHo codbctBeHHOCTH 1V, 20, § 1 (4) —c. 71

WHnTennekTyanpHas 1esTeTbHOCTh

— oTpaxeHue 0cob0eHHOCTeN U. /1. U ee pe3y/IbTaToB B OOIIMX HOpMax rpaxkaaHckoro mpasa VI, 29, § 1 (4) — c. 268

— pe3ynbTathl W. 1. Kak 00beKThl UCKITIOUUTENbHBIX TIpaB VI, 29, § 1 (2) — ¢. 263—264

— creuuraabHble MHCTUTYTHI TPaXXIaHCKOIO IIpaBa, ornocpenyiomve W. a. u ee pesyabrarel VI, 29, § 2 (1—2) — c. 268—
270

— TBOpueckuii xapakrep U. 1. VI, 30, § 2 (1) — c. 280—282

— (YHKIMY IpaXkIaHCKOTO MpaBa 1o oXpaHe U UCToib3oBaHMIo pe3ynbratoB U. 1. VI, 29, § 1 (3) — c. 265—266

«MHTennekTyanbHast COOCTBEHHOCThb»

— 3nauenue «M. c» VI, 29, § 1 (1) — c. 262

— «W. ¢.» KaK COBOKYITHOCTb MCKJIIOUMTEIbHBIX MpaB VI, 29, § 3 (3) — c. 275—276

HNudopmanus

— . 06 aBTOpPCKOM TpaBe U cMexXHBIX MpaBax VI, 30, § 8 (2) — c. 323—324

— koHduaenuuanpHas M. VI, 32, § 1 (1) — c. 390

— texHuueckast M. B cocrase Hoy-xay VI, 32, § 1 (2) — c. 392

Hck

— abcomotHbie M. 1V, 24,§ 1 (2) —c. 176

— BuHauKanvonHseiii U. 1V, 24, § 2 (1—3) — c. 184—190

— W. o mpuznanum npasa 1V, 24, § 1 (3—4) — c. 179—180, 184

— . 06 ocBOOOXAEHNM UMYIIIECTBA OT apecTa (McKodyeHus u3 onucu) 1V, 24, § 1 (3) — c. 178—180

— HeratopHbiil U. 1V, 24, § 2 (4) — c. 190—191

— obecnieyeHue WM. 1o nenam o HapyleHUU aBTOPCKUX U cMexXHbIX ripaB VI, 30, § 8 (3) — c¢. 324—325

UckmrounTenbHble TTpaBa

— abcomoTHbIi xapaktep . 1. VI, 29, § 1 (2) — c. 263

— uneanbHas npupoaa U. m. VI, 29, § 1 (2) — c. 263—265

— «UHTEJUIEKTyalbHasi COOCTBEHHOCTh» Kak coBOKymHocTb WM. . VI, 29, § 3 (3) — ¢. 275—276

— WM. . B cocraBe umymectBa IV, 18, § 1 (2) —c. 8;1V,20,§ 1 (1) —c. 61;1V,20,§2 (1) —c. 76

— W. n. Ha u3o0peTeHue, MoJIe3HYI0 MOJIe)Ib, TPOMBILIIeHHBIN oOpa3en VI, 31, § 3 (1) — c. 355—357

— W. . Ha cpencTBa MHAVBUAYAIU3alUY TOBAPOB U X TipousBoguteneii VI, 31, § 6 (1—5) — c. 365—389

— «aponpuerapHas» konuenuus U. . VI, 29, § 3 (1—2) — c. 270—275

— pexxum W. . VI, 29, § 3 (3) —c. 275

HckimrounTteabHbIN XapaKTep JUIHBIX HeuMyIecTBeHHbIX npaB VII, 33, § 1 (3) — c. 409

HcnonHeHue npousBeaeHUs.



— W. . kak 006beKT cMexxHbIX TIpaB VI, 30, § 7 (2) — c. 314

— nonstue M. . VI, 30, § 2 (1) — c. 284

— npaBo Ha nmyoauuyHoe M. 1. VI, 30, § 4 (2) — c. 299

Hcnonnurens

— W. 3aBemanus Vv, 26, § 2 (4) —¢. 225; V, 26, § 3 (2) —c. 227—230; V, 28, § 4 (1—2) — c. 258—260
— MW. kak cyobekT cMexHbix ripaB VI, 30, § 7 (3) —c. 315

— npasa U. VI, 30, § 7 (4) — c. 316—317

WUcrouHuku

— W. aBTopckoro npasa VI, 30, § 1 (2) — c. 278—279

— WM. natentHoro npasa VI, 31, § 1 (1) — c. 326—327

K

KazenHoe npeamnpusitue

— K. 1. KaK cyObeKT mpaBa ornepatuBHOTO yrpasieHust IV, 23, § 3 (4) — c. 168—169

— cybcuarapHast OTBETCTBEHHOCTh cooctBenHuKka K. . IV, 23, § 3 (4—5) — c. 168, 172—173
KaznaIV,21,§1(2) —c. 98

Kanuran

— cknanounsiii K. 1V, 20,§ 2 (3) —c. 77

— ycraBHbiit K. 1V, 20, § 2 (4) — ¢. 79—84

Kman 1V, 19, § 2 (2) — c. 46—47

KosnekTuBHbBIN ToBapHbIii 3HaK VI, 31, § 6 (2) — c. 373

«KoMmMmeprmanuzanust» KaKk pasHOBUIAHOCTh npuBatu3anuu 1V, 21, § 2 (2) — c. 106
Kommepueckas TaitHa

— oxpaHa uHdopmanuu, coctapisomeit K. 1. VI, 32, § 2 (2) — c. 397—400

— nonsitue K. 1. VI, 32, § 1 (1) — ¢. 390

—pexum K. 1. VI, 32, § 2 (1) —c. 393—394

«Kommopuents» V, 25, § 2 (3) — ¢. 205

KommneHcatus

— K. MopanbHOro Bpena 3a HapylieHre aBTOPCKMX U cMexkHbIX mipaB VI, 30, § 8 (1) — c. 322
— K. MopanbHOro Bpena 3a HapylleHUe JIMYHBIX HenmMylecTBeHHbIX TipaB VII, 33, § 3 (2) — c. 415
— K. npu 3amure aBTopckux U cMexxHbIx ripaB VI, 30, § 8 (1) — c. 322

— K. mipu 3amure npapa MmoJib30BaHUs HAMMEHOBaHMEM MecTa npoucxoxaeHus Tosapa VI, 31, § 6 (5) — c. 386
— K. pu uzbatuu umyniectsa IV, 19, § 3 (2) —c. 53—38

Kommosutop VI, 30, § 3 (4) —c. 292

KoHBeHIIMOHHBIN TPUOPUTET

— K. 1. u300peTeHus1, mose3Hoi Moaesu, mpombliieHHoro oopasua VI, 31, § 1 (2) — c. 328; VI, 31, § 2 (7) — c. 348
— K. . roBapHoro 3Haka VI, 31, § 6 (3) — c. 377

«KoHnkypeHnuus uckos» 1V, 24, § 1 (4) — c. 180—181

Konkypc

— npojaxa oobekToB Ha K. kak crioco6 npuBatuzauuu IV, 21, §2 (4) —c. 113

— HeKoMMepJecKuit mHBecTuimoHHbIM K. 1V, 21, §2 (4) —c. 113—114

KonTpadakTHbie

— K. ToBapsl, aTukeTku, ynakosku VI, 31, § 6 (4) — c. 383

— koHpuckanusg K. skzemisipoB npousseaeHuit VI, 30, § 8 (2) — c. 322—324

— nousatue K. akzemiuisipel npousseaenuit VI, 30, § 8 (1) — c. 321

KonduaenuunanbHocts nuHGOpMaLUn

— oxpana K. u. VI, 32, § 2 (2) — c. 397—400

— monsitue K. u. VI, 32, § 1 (1) —c. 390; VI, 32, § 2 (1) — ¢. 393—39%4

Konduckanys

— K. umymecrsa IV, 19, § 3 (3) —c¢. 59

— K. KoHTpadakTHBIX aK3eMILIsIpoB npousseaeHuii VI, 30, § 8 (2) — c. 322—324
KoormepatuBbl Kak CyOBeKTHI TIpaBa YacTHOU cobctBeHHOCTH 1V, 20, § 2 (5) — ¢. 85—87
KopropatuBHble rpaBa B coctaBe umyiectsa IV, 18, § 1 (2) —c. 8;1V,20,§ 1 (1) —c. 61;1V,20,§2 (1) —c. 76
Kpectosinckoe (hepmepckoe) X03sIHCTBO

— HacnenoBanue umymectsa K. (¢.) x. V, 25, §2 (2) — ¢. 202—203

— 00111as1 coBMecTHas1 cobcTBeHHOCTh WwieHoB K. (db.) x. IV, 22, § 3 (3) —c. 137—138
Kputepuit

— K. HoBU3HBI B matreHTHOM mnipase VI, 31, § 1 (2—4) — c. 328, 330, 331

— K. tBopuecTBa B aBTOpckoM mipase VI, 30, § 2 (1) — c. 280—282

J

Jlerar, cM. 3asewamenvruiii omkas

«Jlexxauee HacnenctBo» V, 28, § 4 (1) — c. 257

JInunas

— oxpana JI. xxuznu VII, 34, § 2 (2) — c. 433—434

— npaBo Ha JI. HenmpukocHOBeHHOCTh rpaxaaH VII, 33, § 2 (1) —c. 413; VII, 34, § 1 (1) —c. 417—418
— MPaBo Ha HEMPUKOCHOBEHHOCTH JI. mokyMmeHTtanuu VII, 34, § 2 (1) — c. 432



JInanoe nzobpaxkenue rpaxknannda VII, 34, § 1 (7) — c. 429—430

JInuHble HEMMYIIIECTBEHHbIE MTPaBa

— Bunbl JI. H. 1. VII, 33, § 2 (2) —c. 412—413

— zammTa JI. H. . VII, 33, § 3 (2) — c. 414—415

— JI. H. 1. aBTOPOB MPOM3BEACHUI HAyKU, IuTepaTypbl, uckycctsa VI, 30, § 4 (1) — c. 294—298

— JI. H. 1. aBTOPOB Mporpamm it DBM, 6a3 naHHBIX, TOMOJIOTMIA MHTErpaTbHbIX MUKpocxeM VI, 30, § 6 (1) — c. 309

— JI. H. T1. KaK KOMIUTIeKCHBII rpaBoBoii UHCTUTYT VII, 33, § 1 (1) — c. 403—404

— JI. H. 11., HampaBJIeHHbIe Ha MHIuBUAyanu3auuio tuaHoctu VII, 33, § 2 (1) —c. 413; VI, 34, § 1 (2—5) — c. 418—428

— JI. H. ., HanpaBJIeHHbIE Ha OOecrieueHne JTMYHON HeMpUuKOoCcHOBeH-HOCTH TpaxnaH VII, 33, § 2 (1) — c. 413; VII, 34,
§1(6—8) —c.428—431

— JI. H. n., HampaBJIeHHbIE Ha obecleyeHre HEMPUKOCHOBEHHOCTU U TaliHbl JIMuHOM ku3Hu VII, 33, §2 (1) — c. 413;
VII, 34,§ 2 (1—2) — c. 431—434

— ocHoBaHus kinaccudukauuu JI. H. 1. VII, 33, § 2 (1) — c. 411—412

— ocymectBienue JI. H. m. VII, 33, § 3 (1) —c. 413—414

— oxpana u 3amuta JI. 1. m. VII, 33, § 1 (2) — c. 404—409

— nonsatue JI. 1. m. VII, 33, § 1 (3) — c. 409

— npenaensl peryaupoBanus JI. H. m. VII, 33, § 2 (1) —c. 411

— npusHaku JI. 1. 1. VII, 33, § 1 (3) — c. 409—410

— commanbHas 1eHHocTs JI. H. . VI, 33, § 1 (1) — c. 402—403

M

Mecto otkphiTus HaciaeacTsa V, 25, § 2 (3) — ¢. 206

MuHUMaNbHbBIE CTAaBKU

— M. c. aBTOpckoro Bo3Harpaxnenus VI, 30, § 4 (2) — c. 300—301

— M. c. Bo3HarpaxiaeHus1 3a ClIy>kKeOHbIe N300peTeHM s, MOJIe3HbIe MOAE/IU, MPOMbIIIUTeHHbIe 06pa3ibl VI, 31, § 1 (6) —
c. 336

Monomonust obnanatesns Hoy-xay VI, 32, § 2 (2) — c. 394—397

MopasibHblii Bpen

— KOMIIeHcalus M. B. 3a HapyllleHHe aBTOPCKMX U cMexXHBbIX paB VI, 30, § 8 (1) — c. 322

— KOMIIeHcalus M. B. 3a HapyllleHHe JIMYHBIX HemMyllecTBeHHBIX TTpaB VII, 33, § 3 (2) — c. 415

MyHu1nanbHasi COOCTBEHHOCTb

— npaBo M. c. Ha GecxossitHoe umyiectso IV, 19, § 2 (2) — c. 44—46

— MYHULIMITIAJIbHBIE 00pa3oBaHus KakK cyobekThl mpaBa M. ¢. IV, 21, § 1 (2) — ¢. 93—94

H

HanMeHoBaHMe MecTa MPOUCXOKICHUS TOBapa

— ucnonb3oBanre H. m. . 1. VI, 31, § 6 (4) — c. 383—384

— nonsitue H. m. . 7. VI, 31, § 6 (4) — c. 380—381

— peructparmst H. m. . 1. VI, 31, § 6 (4) — c. 381—383

— CBUJIETEJICTBO Ha MmpaBo mosib3oBanusa H. m. 1. T. VI, 31, § 6 (4) — c. 382—384
Hacnennuxku

— HasHaueHue H. 3aBemarenem V, 26, § 2 (1) — ¢. 218—220

— H. mo 3akony V, 27, § 1 (2) —c. 231—232

— HenoctoiiHeie H. V, 25, § 3 (3) — c. 208—209

— Heobxomumeie H. V, 26, § 2 (2) — ¢. 220—221

— oTBeTcTBeHHOCTh H. o nonaram Hacienonarens V, 28, § 1 (4) — c. 247—248
— ouepeau H. no 3akony V, 27, § 2 (1—2) — c¢. 233—239

— nogHasHauenue H. 'V, 26, § 2 (5) — c. 226

— nmonsitue H. V, 25, § 3 (2) — ¢. 207—208

— ocymiecTBieHre H. 3a1mThI TUIHBIX HEMMYIIIECTBEHHBIX TTpaB aBropa VI, 30, § 4 (1) — c. 297
HacnenoBanue

— H. BeiMopouHoro umyiectsa V, 27, § 2 (4) — c. 240—241

— H. no 3aBemanuio, cM. 3asewanue

— H. mo3akony V, 27, § 1 (1) —c. 231

— H. mo mipaBy nipencrasienus V, 27, § 1 (1) — c. 231

— ocunoBanus H. V,25,§ 1 (3) —c. 197—198

— ocobeHHocT H. oTnenbHBIX BUIOB umyiecTsa V, 25, § 2 (2) — c. 201—204
— nonsitue H. V, 25,§ 1 (2) — c. 195—197

Hacnenonatenn

— Opatbst 1 cectpel H. V, 27, § 2 (2) — ¢. 236—237

—BHyku H. V, 27, § 2 (1) —c. 236

— nBotopoaHbie 6paths u cectpsl H. V, 27, § 2 (2) — c. 238

— IBOIOPOAHBIC BHYKW M BHYYkH H. V, 27, § 2 (2) — ¢. 238

— IBOIOPOAHBIE Aeayliky 1 6adymku H. V, 27, § 2 (2) — c. 238

— nBotopoaHbie asau u et H. V, 27, § 2 (2) — c¢. 239

— JIBOIOPOJHbBIC IIeMSIHHUKY U tieMsiHHuLbl H. V, 27, § 2 (2) — ¢. 238—239
— nenyuika u 6adymka H. V, 27, § 2 (2) — ¢. 237



— netm H. V,27,§2 (1) —c. 233—234

—napgaurtersa H. V, 27, § 2 (2) — c. 237—238

— HeTpyaocnocooHble wxxauBeHIsl H. V, 27, § 2 (3) — c. 239—240
— OTBETCTBEHHOCTb HacjaeTHUKOB 1o gojram H. V, 28, § 1 (4) — c. 247—248
— otyuMm U Mavexa H. V, 27, § 2 (2) — c. 239

— nacblHKM ¥ naguepuus H. V, 27, § 2 (2) — ¢. 239

— IJIEMSTHHUKY ¥ TieMssHHuLb H. V, 27, § 2 (2) — ¢. 237—238

— monsttue H. V, 25, § 3 (1) — ¢. 206—207

— MpaBa 1 00s13aHHOCTH, HEPA3PBIBHO CBsI3aHHbIE ¢ TMYHOCThIO H. V, 25, § 2 (1) — ¢. 200
— npaaenymku v npadaodymku H. V, 27, § 2 (2) —c. 238

— poaurtenu H. V, 27, § 2 (1) — c. 235

—cynpyr H. V, 27, § 2 (1) — c. 235—236

«HacnencrBennast macca», cMm. Hacaedemao

Hacnencteennast cyocturyuusi, cM. [loonasnavenue — I1. Hacreonuxa
HacnencrBennas tpancmuccus V, 28, § 1 (3) — c. 246—247
HacnenctBeHHOE ITpaBONpeeMCTBO

—moHatue H. m. V, 25,§ 1 (2) —¢. 196—197; V, 25,§ 2 (1) — c. 199
— cyonekThl H. . V, 25, § 3 (1—3) — ¢. 206—209

HacnencrsenHoe mpaBo

—3Havenue H.m. V, 25,§ 1 (1) —c. 195

— H. . Bo6bexkTuBHOM cMmbIcie V, 25, § 1 (1) —c. 194

— H. n. B cyobekTuBHOM cMbicie V, 25, § 1 (1) —c. 194

— CBSI3b H. . c paBoM
Hoctu V,25,§ 1 (1) —c. 194—195
Hacnenctso

— aktuB 1 maccus H. V, 25, § 2 (1) —¢. 199

— Bo3MmeleHue pacxomoB u3 H. V, 28, § 4 (3) — c¢. 260—261

— «iexavee H» V, 28, § 4 (1) — c. 257

— obs3arenbHas nojsi B H. 'V, 26, § 2 (2) — c. 220—221
—orkazor H. V, 28, § 3 (1—3) — c. 253—257

— otkpeitue H. V, 25, § 2 (3) — ¢. 205—206

— oxpana u yrpasinenue H. V, 28, § 4 (1—2) — c. 257—260

— nousatue H. V, 25,§ 1 (2) —c. 196—197; V, 25,§ 2 (1) —c. 199
— npunatue H. V, 28, § 1 (1) — c. 242—243

— npupanieHue noiau B H. V, 28, § 3 (3) — c. 257

— pasgen H. V, 28, § 2 (1—2) — ¢. 249—-253

— cBugeTenbcTBo o npaBe Ha H. V, 28, § 1 (2) —¢.243;V,28,§ 1 (5) — c. 248—249
—cocraB H. V, 25, § 2 (1) — ¢. 200—201

Haxonka IV, 19,§ 2 (2) —c. 46

Hammonanuzamus 1V, 19, § 3 (2) — c. 57—58

HerartopHsiii uck 1V, 24, § 2 (4) — c. 190—191
HeneiictButebHOCTD

— H. zaBemanus V, 26, § 1 (2) —c. 212—216

— H. nmarenra VI, 31, § 4 (2) — ¢. 360—361

Heno6pocoBecTHblit mprodperarens 1V, 24, § 2 (2) — c. 186—187
HenoctoiiHbie

— H. nacnegnuxku V, 25, § 3 (3) — c. 208—209

— H. otkazonomayyatenu V, 26, § 2 (3) — c. 224

He3zaBepiienHoe crpoutenbsetso 1V, 19, § 2 (2) — ¢. 40
HeumyinectBeHHble 6iara, cM. Hemamepuanvhoie 6aaea

HexomMMepueckre opraHM3aly Kak CyobeKThI ITpaBa yacTHO# cobcTBeHHOCTH 1V, 20, § 2 (6) — ¢. 87—90

«HekoMMmepueckuii MHBECTULIMOHHBIN KOHKYpe» 1V, 21, § 2 (4) — c. 113—114
Hematepuanbhsbie 61ara VII, 33, § 1 (2) — ¢. 407—408; V, 25, § 2 (1) — c. 201
Heob6xonumble Hacaennuku V, 26, § 2 (2) — ¢. 220—221

HeotuyxnaeMocTb TMYHBIX HeMMYyILlecTBeHHbIX npaB VII, 33, § 1 (2) — c. 407; VII, 33, § 1 (3) — c. 409

HenonHoponHsie 6pathbs u cectpbl V, 27, § 2 (2) — c. 237

«Henomnsle mpaBa cobcTBeHHOCTH» IV, 18, § 1 (1) — . 4

HemnpaBomepHsie netictus myonuaHoii Binactu 1V, 24, § 1 (3) —c. 177—178
HenpukocHOBEHHOCTh

— H. xumuma VII, 34, § 2 (1) — c. 431—432

COOCTBEH-

— H. v rajina smunoii xusnu VII, 33, § 2 (1) —c. 413; VII, 34,§ 1 (1) —c. 417—418; VII, 34, § 2 (2) —¢. 433—434

— H. nuuHoit nokymenrtauuu VII, 34, § 2 (1) — c. 432

— tenecHas H. rpaxnan VII, 34, § 1 (8) — c. 430

Herpynocnoco6usie mxnuseHint V, 27, § 2 (3) — c. 239—240

Hosusna nzo6perenust VI, 31, § 1 (2) — c. 328

Hoy-xay

— KoMMepueckoe 3HayeHue u coctaB H.-x. VI, 32, § 1 (2) — ¢. 392—393



— mepsl oxpanbsl H.-x. VI, 32, § 2 (2) — ¢. 395—400

— nonsitue H.-x. VI, 32, § 2 (2) —c. 394

— MepBOHAavYaJIbHbIE U MMPOU3BOIHbBIC crTocoObI mpuobpereHue H.-x. VI, 32, § 2 (3) — c. 400—401
— npaBoBoii pexxum H.-x. VI, 32, § 1 (1) — c. 390—392

— ycnoBus oxpanbl H.-x. VI, 32, § 2 (1) — ¢. 393—394

— hakTHuecKasi MoHomonus obnanarens H.-x. VI, 32, § 2 (2) — c. 394—397

0)

«ObecrieunTeTbHBIE» OTPaHUIEHHBIE BelHbIe paBa [V, 23, § 1 (3) — c. 149

O6muraumu 1V, 20, § 2 (3) —¢. 78; 1V, 20, § 2 (4) —c. 83

OOHapoaoBaHUE MPOU3BEACHUS

— noHsTue u dopmel O. 1. VI, 30, § 2 (1) — c. 283—284

— mpaBo Ha O. 1. VI, 30, § 4 (1) — ¢. 296

O6pareHune B3bICKaHUSI Ha UMYIIIECTBO 110 gojraMm cobctBeHHmka IV, 19, § 3 (3) — c¢. 58

O6pemeHeHue, cM. Ozpanuuentble geujHble npasa

OO0OCTOSTENIbCTBA, HOCSIIME YpEe3BBIYAHBIN XapaKTep, Kak ocHOBaHMe pekBu3uumu 1V, 19, § 3 (1) —c. 57

OO61was nosneBasi COOCTBEHHOCTb

— O. 1. c. Ha 3eMeJIbHbIE YYaCTKU M3 COCTaBa 3eMeJIb CeJIbCKOX03siCTBeHHOro HazHayeHus 1V, 22, § 1 (1) — c. 124—125

— O. 1. c. py HacaenoBaHUM npennpusaTtus V, 25, § 2 (2) — c. 202

— ocyuiectBiaeHue npasa O. 1. c. 1V, 22, § 2 (3) —c. 128—131

— monsitue pasa O. . ¢. IV, 22, § 1 (2) —c. 120—123;1V,22,§2 (1) —c. 123

— npekpamierue O. 1. c. IV, 22,§2 (3) —c. 130

O6miast coOCTBEHHOCTh, c¢M. Obwas doaeéas cobcmeennocms, Qodwas coemecmuas cobcmeenHocmos, Ilpaso obwel
cobcmeeHHoCmu

OO0111as1 coBMeCTHasi COOCTBEHHOCTb

— noHsTue npaBa O.c.c. IV, 22,§3 (1) —c. 131—134

— mpaBo O. c. c. cynipyroB 1V, 22, § 3 (2) —c. 134—135; 1V, 22,§ 3 (3) —c. 138—139

— mpaBo O. ¢. C. WIEHOB KpecThsIH-CKOTO ((pepmepckoro) xosstiicta 1V, 22, § 3 (3) —c. 137—138

— npekpaiuenue npasa O. c. ¢c. cyn-pyros IV, 22, § 3 (2) —c. 136

— mpekpaieHue mpasa O. c. ¢. WIEHOB KpecTbsHCKOTO (epmepckoro) xossiictea IV, 22, § 3 (3) —c. 138—139

O6uiee npaBomnpeeMcTBo V, 25, § 1 (2) —c. 195—197

OO111eM3BeCTHBINM TOBapHbIii 3HaK VI, 31, § 6 (2) — c. 372—373

OowecrBeHHoe poctosiHue VI, 30, § 5 (2) — c. 308

Oo0bekTuBHasA (popma ripousBeneumii VI, 30, § 2 (1) — c. 282—284

OOBEKTHI
— HUMyIIeCTBeHHbIe KoMIuIeKchl Kak O. BemHbIx mipaB IV, 18, § 1 (3) — ¢. 8, 10—11
— VHIWBUIYAJTbHO-OIpeae e HHbIE Be-1LU Kak 0. BEIIHbIX npas 1V, 18,

§1(Q2)—c.6;1V,18,§1(3)—c.8
— reorpaduueckuit O. VI, 31, § 6 (4) — c. 381
— umyuiecTBeHHble paBa u O. BeuiHbix npas 1V, 18, § 1 (3) —c. §, 11—12
— HeMarepuaibHble 61ara Kak O. rpaxkmanckux mpas VII, 33, § 1 (2) — c¢. 407—409
— 0. aBropckoro npasa VI, 30, § 2 (2—3) — c. 284—286
— O. Beunbix mpaB [V, 18,§ 1 (2) —c. 6; 1V, 18,§ 1 (3) —c. 8—12
— O. Bunaukauuu IV, 24, § 2 (1) — c. 185
— O. uzoo6perenuit VI, 31, § 1 (2) — c. 329—330
— O. paBa nyoauuHoi cooctBeHHocTH IV, 21, § 1 (3) — ¢. 95—100
— O. mpaBa 4acTHO# coO0cTBeHHOCTH rpaxaan 1V, 20, § 1 (1) —c. 61—62
— O. mpuBaruzanum 1V, 21, § 2 (2) —c. 104
— O. cmexHbIx paB VI, 30, § 7 (2) — c. 313—315
O0baBieHUe TpaxknaHuHa ymepiuuMm V, 25, § 1 (3) —c. 198; V, 25, § 2 (3) —c. 205
O06s13aTeNbHAs 10 B HacseacTse V, 26, § 2 (2) — ¢. 220—221;V, 28,8 1 (3) — c. 247
OrpaHuyeHue
— O. Buanukanuu IV, 24, § 2 (2) — c. 185—188
— O. npeanpuHUMATEIbCKOM JesITeIbHOCTH HEKOMMepUYecKux opraHusauuit 1V, 20, § 2 (6) — c. 89
OrpaHn4eHHbIE BEITHbIC ITpaBa
— xnaccudukanus O. B. . 1V, 23, § 1 (3) — c. 146—149
—monsite O.B. . IV, 18,§ 1 (1) —c. 2—3; 1V, 18,§ 1 (4) —c. 12; 1V, 23,§ 1 (1—2) —c. 142—146
— npusHaku O. B. 1. IV, 23, § 1 (2) — c. 144—146
Okkymamms V, 27, § 2 (4) — c. 241
OrnpoBepKeHNe He COOTBETCTBYIOIIUX JEMCTBUTENIBHOCTH CBENEHWI, MOPOYAIINX YeCThb, JOCTOMHCTBO WJIN NIEJIOBYIO
penyraumio VII, 34, § 1 (4—5) — c. 423—428
Ony6aukoBaHue npoussenenus VI, 30, § 2 (1) —c. 283
Opranusanus a¢upHoro u kadeapHoro Bemanust VI, 30, § 7 (3) — ¢. 315; VI, 30, § 7 (6) — c. 319
OpUTHHANBHOCTD MpoMbIIUIeHHOTO obpa3ua VI, 31, § 1 (4) — ¢. 332
OTBETCTBEHHOCTb HACJIEIHUKOB T10 1ojiramM Hachenonarens V, 28, § 1 (4) — c¢. 247—248
Ortkas
— 3aBewaresbHblil 0.V, 26, § 2 (3) — c. 222—224



— 6e3oroBopouHsblii O. ot HacencTsa V, 28, § 3 (1) —c. 253;V, 28, § 3 (2) —c. 255
— HamnpasieHHbIi O. ot HacneacTtBa V, 28, § 3 (1) —¢. 253; 'V, 28, § 3 (2) — c. 255
— O. oT noJy4eHus 3aBelaTebHOro otkasa v, 28, § 3 (2) — c. 256

— O. ot npaBa cobctBeHHocTu IV, 19, § 3 (1) —c. 52

— cnoco6b! O. ot HaciencTsa V, 28, § 3 (2) — c. 255—256

— ycnoBus O. or HacneacTsa V, 28, § 3 (1) — c¢. 253—255

Otkasormnonyyareib V, 26, § 2 (3) — c. 222—224

OTHOCHUTEIBHBIN XapaKTep MPaBOOTHOIIEHUI 001ei coocTBeHHOCTH 1V, 22, § 1 (1) — ¢. 119—120
OtHoueHust cooctBeHHocTH IV, 18, § 1 (1) —c. 2

OxpaHa

— Mepbl O. HacliencTBeHHOTo uMyiecTa V, 28, § 4 (2) — c. 259—260

— O. xu3Hu 1 300poBbs rpaxnaan VII, 34, § 1 (8) — c. 430—431

— O. 1 3a1IMTa IUIHBIX HenMyIecTBeHHbIX TipaB VII, 33, § 1 (2) — c. 404—409
— O. 1 3a1mTa TMIHBIX HemMyiecTBeHHbIX TipaB VII, 33, § 1 (2) — c. 404—409
— O. u 3anuTa obinectBeHHBIX oTHowmeHuit VII, 33, § 1 (2) — c. 406—407

— O. u ynpaBjieHUe HaclIeACTBEHHBIM uMmyIiecTBoM V, 28, § 4 (1) — c. 257—259
— O. taitubl tuuHoi xku3uu VII, 34, § 2 (2) — c. 433—434

OxpaHutenbHas byakius VII, 33, § 1 (2) — c. 405—407

Ouepenb HACTETHUKOB

— BocbMmas O. H. 1o 3akoHy V, 27, § 2 (3) — c. 240

— Bropas O. H. mo 3akony V, 27, § 2 (2) — c¢. 236—237

— nepBas O. H. 1o 3akoHy V, 27, § 2 (1) — ¢. 233—236

— ngTas O. H. 1o 3akoHy V, 27, § 2 (2) — c. 238

— cenpmas O. H. o 3akony V, 27, § 2 (2) — ¢. 239

— 1petbs O. H. 1o 3akoHy V, 27, § 2 (2) — c. 237—238

— yetBepras O. H. o 3aKoHy V, 27, § 2 (2) — ¢. 238

— mrecrast O. H. o 3akony V, 27, § 2 (2) — c. 238—239

I

[TaeBoii

— II. B3HOC IV, 20, § 2 (5) —¢. 86

— nonsitue I1. ponma IV, 20, § 2 (5) — c. 85—86

— yBenuueHue u ymeHnblieHue I1. donna IV, 20, § 2 (5) — c. 87
IMamara mo mareHTHBIM criopaM VI, 31, § 4 (1) — ¢. 359
IMamsaTaVKY nctopun U KyIsTyps IV, 19, § 2 (2) — c. 47

[Marent

— BoccraHosienue I1. VI, 31, § 4 (3) — c. 362

— mocpouHoe npekpanienue I1. VI, 31, § 4 (3) — c. 361

— odopmaenue I1. VI, 31, § 2 (2) — c. 338—339

— odopmienue I1. Ha uzobperenue VI, 31, § 2 (3—4) — c. 339—345
— odopmienue 1. Ha moJIE3HYI0 MOJEIb ¥ ITPOMBIIUTEHHBII o0pasen VI, 31, § 2 (5—6) — c. 345—347
— odopmienue I1. Ha cenekumonHoe noctikenue VI, 31, § 5 (2) — c. 364
— I1. Ha cenexunonHoe goctmxenue VI, 31, § 5 (1) —c. 363

— nonstue I1. VI, 31, § 2 (1) — ¢. 337—338

— «mipaBo u3 I1.» VI, 31, § 3 (1—2) — c. 355—358

— «mpaBo Ha I1.» VI, 31, § 2 (1—10) — ¢. 337—355

— npusHanue I1. nepeictButenbHbiM VI, 31, § 4 (2) — c. 360—361
— cnopsl o Beimaue I1. VI, 31, § 4 (1) — c¢. 358—360

— cpok aeiictus I1. VI, 31, § 2 (1) —c. 338

— yerynka I1. VI, 31, § 3 (1) — c. 356

IMarentHas nouutuHa VI, 31, § 2 (8) — c. 350

[TaTeHTHOE paBo

— ucrounuku IT. m. VI, 31, § 1 (1) — ¢c. 326—327

— I1. . KaK MTHCTUTYT rpaxaaHckoro npasa VI, 29, § 2 (1) — c. 268
— I1. n. B o6bekTuBHOM cMbicie VI, 31, § 1 (1) — c. 326

— I1. n. B cyonektuBHOM cmbicie VI, 31, § 1 (1) — c. 326

— cyosekTsl I1. . VI, 31,§ 1 (5—7) — c. 333—337

IMatenTHbIe ciopsl VI, 31, § 4 (1) — c. 358—360

IMarenTHbIi ToBepenusblii VI, 31, § 2 (2) — ¢. 338—339
[Tarentoobnanarenu

— mnipaBa u obs3anHoctu 1. VI, 31, § 3 (1) — c. 355—357

— cyne6Has 3amumra npas I1. VI, 31, § 4 (4) — c. 362—363
[TareHTOCIOCOOHOCTD

— I1. uzob6perenus VI, 31, § 1 (2) — ¢. 327—330

— I1. monesnoii monenu VI, 31, § 1 (3) — ¢. 330—331

— I1. npoMeimuieHHoro obpasua VI, 31, § 1 (4) — ¢. 331—333

— nongtue I1. VI, 31, § 1 (2) — c. 327



IepBoHavanbHbBIE CITOCOOBI MPUOOPETEHUSI TTpaBa COOCTBEHHOCTHU

— M3roTOBJIEHUE HOBOM Belu Kak I1. c¢. m. m. c. IV, 19, § 2 (2) — c. 39—40

— obHapyxeHue kiaga Kak [1. c. m. m. c. IV, 19, § 2 (2) — c. 46—47

— obHapyxeHue Haxonku Kak I1. c. m. m. c. IV, 19,§ 2 (2) —c. 46

— nepepabdotka kak 1. c. m. m. ¢. IV, 19,§ 2 (2) —c. 42

— noHsgtue v Buabl I1. c. m. m. ¢. IV, 19, § 2 (1) — ¢. 37—39

— npuobpeTartesbHast AaBHOCTb Kak I1. ¢. m. ¢. m. IV, 19, § 2 (2) — c. 44—46

— MpUOOpeTeHNe IMpaBa COOCTBEHHOCTHU Ha TUIOABI, MTPOMYKIIMIO, moxonbl Kak I1. c. m. m. ¢. IV, 19,§ 2 (2) —c. 42

— cbop obuenoctynHbix Bemeid Kak I1. c. m.m. ¢. IV, 19, § 2 (2) —c. 43

IepeBon

— I1. npaB u obsizaHHOCTel nokyna-tens [V, 22, § 2 (1) —c. 127

— I1. npousBenenus VI, 30, § 4 (2) — c. 300

[lepenaua

— IM. Bemm 1V, 19, § 2 (3) — c. 48—50

— I1. opranmuzanuy 3(pupHOTO WK KabeJIbHOTO BelIaHUs KaK 00beKT cMexXHBIX TpaB VI, 30, § 7 (2) — c. 314

— nonstue I1. B acup VI, 30, § 2 (1) —c. 284

— mipaBo Ha I1. B a¢mp VI, 30, § 4 (2) — ¢. 299

IlepepaboTka

— TI1. kak cioco6 nmprobpeTeHus MpaBa cooctBeHHOCTH 1V, 19, § 2 (2) — c. 42

— I1. mpoussenenus VI, 30, § 4 (2) — c. 300

«[MuparctBo» VI, 30, § 2 (1) — c. 280

[Mnaruar VI, 30, § 2 (1) — c. 281

[Inoasl, npomykuwms, noxons 1V, 19, § 2 (2) —c. 42;1V,22,§2 (3) —c. 129

INonHazHaueHue

— I1. Hacnegnmka V, 26, § 2 (5) — c¢. 226

— I1. otkaszomnonyuatens V, 26, § 2 (3) — c. 223—224

IMoxa3 npousBeneHUs

— nongtue I1. . VI, 30, § 2 (1) — c. 283

— npaBo Ha my6munbiii I1. . VI, 30, § 4 (2) — ¢. 299

IlonesHas monenb

— 3agBka Ha I1. M. VI, 31, § 2 (5) — c. 345—346

— monstue I1. m. VI, 31, § 1 (3) — ¢. 330

— mpuopurer I1. m. VI, 31, § 1 (2) —c. 328; VI, 31, § 2 (7) — c. 348—349

— peructpauus I1. m. VI, 31, § 2 (8) — c. 350—351

— ciyxe6Has I1. m. VI, 31, § 1 (6) — c. 335

— ycjoBus nareHrocrocooHoctu I1. m. VI, 31, § 1 (3) — c. 330—331

— aKcnepTtu3sa 3asBku Ha [1. M. VI, 31, § 2 (6) — c. 347

IMonHoponHbie 6paThs U cecTphl V, 27, § 2 (2) — c. 237

ITocraHoBKa Kak 00beKT cMexXHbIX TIpaB VI, 30, § 7 (2) — c. 314

IlpaBo, cM. Asmopckue npasa, Asmopckoe npaso, HckawuumensHole npaea, Jluunvle HeumyujecmeenHole npasa,
Hacnedcmeennoe npaso, Ocpanuuennvie seuynbie npasa, Ilpaso obueti coocmeennocmu, Ilpaso onepamueroeo ynpasieHus,
IIpaso ny6auunoii cobcmeennocmu, Ilpaso cobcmeennocmu, Ilpaso xoszsiicmeennoco eedenus, Ilpaéo uacmuoil
coocmeennocmu, CmedicHble npasa

— HacyenoBanue 1o I1. npencrasnenus V, 27, § 1 (1) — c. 231

— «obecrnieunTtesbHble» orpaHruueHHble BelHbie [1. IV, 23, § 1 (3) —c. 149; 1V, 23,§ 2 (4) — c. 157—159

— I1. aBTOpa Ha Bo3HarpaxkneHue VI, 30, § 4 (2) — c. 300

— I1. aBTOpa Ha ums VI, 30, § 4 (1) — c. 295

— I1. aBropctBa VI, 30, § 4 (1) — c. 295

— II. nocryna x npousBenenuto VI, 30, § 5 (1) — c. 302

— I1. 3actpoiiku IV, 23, § 2 (2) —c. 153—154

— «[1. m3 matenTa» VI, 31, § 3 (1—2) — c. 355—358

— I1. na BocripousBenenue npoussenenus VI, 30, § 4 (2) — c. 298

— I1. Ha noBenmeHMe nMpou3BeaeHUs 10 Beeodiero ceeaeHus VI, 30, § 4 (2) — c. 300

— I1. Ha 3ammty penyraruu aBropa VI, 30, § 4 (1) — c. 296—297

— I1. Ha usMeHeHue dopMmbl npousBeaeHus VI, 30, § 4 (2) — c. 300

— I1. maumsa VII, 34, § 1 (2) — c. 418—420

— I1. na ummopT sk3emIuIsipoB ipomsBeneHus VI, 30, § 4 (2) — c. 298—299

— I1. Ha HEMPUKOCHOBEHHOCTD BHelTHero ooauka VI, 34, § 1 (6) — c. 428—429

— I1. Ha HempukocHOBeHHOCTD Xwmiia VII, 34, § 2 (1) — c. 431—432

— I1. Ha HEMpUKOCHOBEHHOCTDh TMUHOTO M300paxenus VII, 34, § 1 (7) — c. 429—430

— I1. Ha HEMPUKOCHOBEHHOCTh JIMYHOI JoKymeHTauuu VII, 34, § 2 (1) — c. 432

— I1. Ha oGHapomoBaHue npousseneHus VI, 30, §4 (1) — c. 296

— I1. Ha o0s3aTeNbHYIO 10J1I0 B HacencTse V, 26, § 2 (2) — ¢. 220—221;V, 28, § 1 (3) — c. 247

— I1. Ha ocyiecTBICHNE 3alIUTHI TUYHBIX HEMMYIIIeCTBeHHBIX TIpaB aBTopa VI, 30, § 4 (1) — c. 297

— I1. Ha ot3bIB pousBeaenust VI, 30, § 4 (1) — c. 296

— «[1. Ha marent» VI, 31, § 2 (1—10) — c. 337—355

— I1. Ha mepeBox npoussenenus VI, 30, § 4 (2) — c. 300



— I1. Ha mepenauy npousseneHus B adup VI, 30, § 4 (2) — c. 299

— I1. Ha mepepaboTKy npousseaeHus VI, 30, § 4 (2) — c. 300

— I1. Ha moayYeHre LIeHHOCTH 13 uyxkoii Bemu 1V, 23, § 1 (3) —c. 148

— I1. Ha npuoGperenue Bemm 1V, 23, § 1 (3) —c. 148

— I1. Ha my6auyHoe ucnonHeHue npoussenenust VI, 30, § 4 (2) — c. 299

— I1. Ha my6amyHEIi TToKa3 ipon3BeneHus VI, 30, § 4 (2) — c¢. 299

— I1. na pacnipoctpanenue mpoussenenus VI, 30, § 4 (2) — c. 298

— I1. Ha cmavy aK3eMIUISIpOB Mpou3BeaeHus B rpokar VI, 30, § 7 (4) — c. 317

— TI1. Ha cooO11eHne Mpou3BeacHUS ISl BceoOlero cBeneHus mno kaoemwo VI, 30, § 4 (2) — c. 299

— I1. Ha taiiny nuuHoit xxu3uu VII, 34, § 2 (2) — c. 433—434

— I1. Ha TesleCHYIO HENTPUKOCHOBEHHOCTh, OXpaHy XU3HU U 310poBbs VII, 34, § 1 (8) — c. 430—431

— I1. Ha pupmenHoe HaumeHnosanue VI, 31, § 6 (1) — ¢. 365—370

— I1. Ha «x03siicTBOBaHME C UMYIIECTBOM coOcTBeHHUKa» IV, 23, § 1 (3) —c. 149;1V,23,§ 1 (1—5) —c. 159—171

— I1. Ha 9ecTh, MOCTOMHCTBO U AeoBylo pernytauto VII, 34, § 1 (3—5) — c. 420—428

— I1. mo ucnonp30BaHMIO UyKUX XUITBIX moMeteHuit IV, 23, § 1 (3) — c. 149

— I1. mo ucnoap30BaHMIO YyKUX 3eMeJIbHBIX yyacTKoB 1V, 23, § 1 (3) — c. 149

— I1. noxxuzHeHHOro Hacieayemoro BiaaeHus 1V, 23, § 2 (2) —c. 152

— I1. NOXXM3HEHHOTO MOJ30BaHMSI KUJIbIM ToMeeHueM 1V, 23, § 2 (3) — ¢. 156

— I1. monmb3oBanust uyxxumu Betamu 1V, 23, § 1 (3) — c. 148

— I1. mocnenonb3oBanust VI, 31, § 4 (3) — c. 362

— I1. mocrostHHOTO GeccpouHoro noab3oBanus IV, 23, § 2 (2) —c. 152

— I1. npexxnenons3oBanus VI, 31, § 3 (2) —c. 358

— I1. cnenoBanus 1V, 23, § 1 (2) —c. 143; 1V, 23, § 3 (3) — c. 166; VI, 30, § 5 (1) — c. 302

— II. cobcTBeHHMKa yHUTapHOTO nipennpusitus [V, 23, § 3 (3) — c. 165—166

— I1. yneHOB ceMbM COOCTBEHHMKA HexXutoro nomemenus 1V, 23, § 2 (3) —c. 155—156

— I1. Ha wyxyio Bemb 1V, 23, § 1 (1) — c. 140—142

ITpaBo ob111eii COOCTBEHHOCTH

—Bunsl [1.0.¢. 1V, 22,§ 1 (2) —c. 120—123

—nonsitue [1. 0. ¢. IV, 22, § 1 (1) —c. 117—120

— cyobekThl [1. 0. ¢. IV, 22, § 1 (1) —c. 117—118

IIpaBo onepaTUBHOTO yIIPaBICHUS

— monsttue I1. 0. y. 1V, 23, § 3 (4) — c. 166

— II. o. y. B cucreme BemHbIx mpas 1V, 18, § 1 (4) —c. 12—13

— I1. 0. y. KaKk ocoboe nmyiecTBeHHoe mpaso 1V, 23, § 3 (2) —c. 162—164

— II. 0. y. Kak crioco6 ocylecTBieHus rmpasa cooctBeHHoctu 1V, 23, § 3 (1) — c. 159—162

— cyowektol I1. 0.y. IV, 23, § 3 (4) —c. 167

ITpaBo ny0aMYHOIT COOCTBEHHOCTHU

— oobekThl [1. m. ¢c. IV, 21, § 1 (3) — c. 95—100

— monsttue 1. m. ¢. IV, 21, § 1 (1) —¢. 91—92

— MHOXecTBeHHOCTb cyonekToB 1. m. c. IV, 21, § 1 (2) — ¢. 92—95

[IpaBo cobctBeHHOCTH, cM. [lpaso obweii cobcmeennocmu, I[lpaso nybauunoit cobcmeennocmu, Ilpaso uacmmoil
cobcmeeHHOCmu

— rpaHuubl coaepxaHus u ocymectsiaeHus I1. c. IV, 19, § 1 (3) —¢. 29—30; IV, 19,§ 1 (4) —c. 3132

— onpenenenue I1.¢c. 1V, 19, § 1 (4) — c. 30—32

—otkazorIl.c.1V,19,§3 (1) —c. 52

— II. c. B cucreme BemHbix mpaB [V, 18, § 1 (4) —c. 12

— I1. c. xak ropuanyeckuit uHcTUTYT 1V, 19, § 1 (2) — ¢. 26—27

— npekpatenue I1. c. IV, 19, § 3 (1—3) —c. 51—59

— npuobpetenue I1. c., cM. Cnocobdwr npuobpemenus npasa coocmeeHHoO-cmu

— «ympyrocte» I1.¢c. 1V, 23, § 1 (1) —c. 141

ITpaBo XO3s1CTBEHHOTO BelEHUST

— mownstitue I1. x. B. IV, 23, § 3 (3) —c. 164

— II. x. B. B cucteme BemHbIx TipaB IV, 18, § 1 (4) —c. 12—13

— I1. 0. y. KaKk ocob6oe uMyIiecTBeHHoe mpaBo 1V, 23, § 3 (2) —c. 162—164

— I1. x. B. KaK croco6 ocyliiecTBiaeHus mpaBa coocTBeHHoct 1V, 23, § 3 (1) — ¢. 159—162

— cyonekThl I1. x. B. IV, 23, § 3 (3) —c. 165

[1IpaBo yacTHOIt COOCTBEHHOCTU

— obbekThl I1. 4. ¢. rpaxman IV, 20, § 1 (1) —c. 61—62

— ocHoBaHus Bo3HUKHOBeHus I1. 4. ¢. rpaxnan IV, 20, § 1 (1) —c. 61—62

— nonsitue [1.9.¢c. IV, 21,§ 1 (1) —c. 9192

— I1. u. c. rpaxaH Ha 3eMenbHbIe yyactku 1V, 20, § 1 (2) — c. 62—67

— II. u. c. rpaxaaH Ha xwuible nmomenieHus IV, 20, § 1 (3) — c. 67—71

— II. u. c. uHIUBUAYaNbHBIX TIpennpuHuMareneit IV, 20, § 1 (4) —c. 71—-72
— I1. 4. ¢c. xoomepaTusos 1V, 20, § 2 (5) — c. 85—87

— I1. 4. ¢. HekoMMepueckux opranusauuii IV, 20, § 2 (6) — c. 87—90

— I1. 4. c. xo3sticTBeHHBIX 001eCcTB [V, 20, § 2 (4) — c. 79—85

— II. 4. c. xo3siicTBeHHBIX ToBapuuiecTB 1V, 20, § 2 (3) — c. 77—79



— IopuanYecKue Juiia Kak cyowekTsl I1. 4. ¢. IV, 20, § 2 (1) — ¢. 72—74

ITpaBoBbIie (hOPMBI SKOHOMUYECKHMX OTHOIIEHUI coocTBeHHOCTH 1V, 18, § 2 (2) — ¢. 20—21

[TpaBomepHbIe nelicTBus myoauuHoi aactu IV, 24, § 1 (3) — c. 180

ITpaBomoune

— orpanuyenue I1. cooectBeHHuka IV, 19, § 1 (3) — c. 29—30

— I1. pnagenus 1V, 18, § 1 (2) —c. 5; 1V, 18,§ 1 (4) —c. 13, 15; IV, 19,§ 1 (3) —c. 27

— I1. monmb3oBanus 1V, 19,§ 1 (3) —c. 27

— I1. pacriopsixenus 1V, 19, § 1 (3) —c. 27

— TI1., cocraBnstonme coaepkaHue TMIHbIX HeuMyiecTBeHHbIX mpaB VII, 33, § 1 (3) — c. 410

— «1puana» I1. cobecrBennuka IV, 19, § 1 (3) — c. 27—29

ITpaBonpeemMcTBO

— HacneacTBeHHoe I1. V, 25, § 1 (2) —c. 195

— obmee (ynusepcanbHoe) I1. V, 25, § 1 (2) — ¢. 195—197

— I1. B otHOLIeHMM aBTOpCKMX TipaB VI, 30, § 3 (6) — c. 293—294

— I1. u Bo3HUKHOBeHUE TpaBa cobcTBeHHOCTH [V, 19, § 2 (1) — c. 38—39; IV, 19,§ 2 (3) — c. 47—48

— vactuyHoe (cuHryisipHoe) I1. V, 25, § 1 (2) —c¢. 196; V, 26, § 2 (3) — ¢. 222

IIpenensbl ocyiliecTBAEHUS ITpaBa COOCTBEHHOCTH, CM. Ipanuybi — I. ocywecmenenus npasa cobcmeenHocmu

ITpenmMeTsl 0ObIYHOM JOMalTHEN 06cTaHOBKM U obuxona V, 25, § 2 (2) —c. 201; 'V, 28, § 2 (2) — c. 252

[Mpennpustue

— kaseHHoe I1. Kak cyObeKT Mpapa orepaTiuBHOrO yrpapiaeHus IV, 23, § 3 (4) — c. 168—169

— HacnenoBanue I1. 'V, 25, § 2 (2) — c. 202

— ynutapHoe I1. Kak cyObeKT npaBa xo3siictBeHHoro BeaeHus 1V, 23, § 3 (1) — ¢. 162—163; IV, 23, § 3 (3) — c. 165—
166

IIpencraBUTENBCTBO

— I1. mpu ucronHeHWM 3aBenianus V, 26, § 3 (2) — c. 229

IMpenynpenurenbHas mapkuposka VI, 31, § 6 (34) — c. 380, 383

IMpesymnius

— I1. aBTOpCcTBa VI, 30, § 3 (1) — . 289

— I1. mo6pocoBecTHOCTH npuodbpeTatens IV, 24, § 2 (2) — c. 186

— II. coBMecTHOro xapakrepa umyiectsa cynpyros IV, 22, § 3 (2) —c. 134

— TI. TBOpYeCKOTO XapaKTepa YMCTBEH-HOM IeATeIbHOCTH U ee pe3ynbra-toB VI, 30, § 2 (1) — ¢. 281; VI, 30, § 6 (1) —
c. 309

INpekparmeHue mpaBa cCOOCTBEHHOCTH

— ocHoBaHus I1. m. ¢. IV, 19, § 3 (1) — ¢. 52—53

— nongtue [1.m. ¢. IV, 19,§ 3 (1) — c. 51—52

— II. . c. mo Bose cooctBeHHuKa IV, 19, § 3 (1) —c. 52—53

— npunyautenbHoe I1. . c. IV, 19, § 3 (2—3) — ¢. 53—359

ITpeumyniecTBEHHOE TPaBO

— I1. . moKynkw moiu B o01eit coocrenHoctu 1V, 20, § 1 (2) — c¢. 63—64; 1V, 22, § 2 (1) — c. 126—127

— I1. n. Ha ToTyYeHne OTHEIbHBIX YacTeil HacaencTea V, 28, § 2 (2) — ¢. 251—251

— I1. n. Ha mpenMeTHl OOBIYHOIM JOMaIllIHEelt 00CcTaHOBKY M obuxona V, 25, §2 (2) —¢. 201; 'V, 28,§ 2 (2) —c. 252
— I1. n. mpu HacnenoBaHUHU 3eMeJIbHBIX Y4acTkoB V, 25, § 2 (2) — c¢. 203—204

— II. n. npu HacnenoBaHuM Heaeaumoii Beu V, 28, § 2 (2) — c. 251—252

— Il. n. npu HacnenoBaHuu npennpustus Vv, 25, § 2 (2) — c. 202

[TpeobpazoBaHue rocyaapcTBeHHOTO TipeanpusTus B AO kak crioco6 npuBatuzauuu IV, 21, § 2 (3) —c. 107—110

IMpuBatuzanuonHsii yek 1V, 21, § 2 (2) — c. 107

IIpuBaTu3anus

— BHECEHHUe MMyIllecTBa B ycTaBHbIN KanuTan OAO kak crioco6 I1. 1V, 21, §2 (5) —c. 114

— oowekTol I1. 1V, 21, 8§ 2 (2) — c. 104

— ocobeHHoctu I1. npeanpusiTuii psaa otpacieit HapoaHoro xo3siictea IV, 21, § 2 (3) —c. 110—111

— nongTtue I1. IV, 21, § 2 (2) — c. 103—107

— Tepenava akiuii B 10BepUTeJIbHOE yITpaBieHue Kak criocoo6 I1. 1V, 21,§ 2 (5) —c. 114

— mepefaya UMYILIECTBA B apeH Iy C IIPaBOM ITOCIEAYIONIEro BhiKyma Kak crocod I1. IV, 21, § 2 (5) —c. 115—116

— I1. xueix nomemenuii IV, 20, § 1 (3) — . 68;1V,21,§2(5) —c. 116

— I1. 3eMenbHbIX yyacTkoB 1V, 21, § 2 (5) —c. 116

— I1. xak cnoco6 mnpekpalileHus mpapa myoaudHoi coocrseHHoctu 1V, 19, §2 (1) — ¢. 39; IV, 19, § 3 (1) — ¢. 52—53;
IV,21,§1(2) —c. 100

— I1. mytem npeobpazoBaHus rocygapcTBeHHOro npennpustus B AO 1V, 21, §2 (3) — c¢. 107—110

— Mponaxa akIIMil yepe3 opraHu3aTopa TOProB Ha phIHKE IIEHHBIX Oymar Kak crioco6 I1. 1V, 21, § 2 (5) —c. 114—115

— Tponaxka uMyIlecTBa 6e3 00bsBIeHUS 1IeHbI Kak criocob I1. IV, 21, § 2 (5) — c. 115

— Mpojaxa UMYIIECTBA MOCPEACTBOM IMyOJIMYHOro npeuioxeHus kak crnocob I1. IV, 21, § 2 (5) —c. 115

— nponaxa o0beKTOB Ha ayKIIMOHAX U KOHKypcax Kak criocod I1. 1V, 21,§2 (4) —c. 111—114

— obmast xapakrepuctrka criocooos I1. IV, 21, § 2 (2) — c¢. 104—105

— cyOoBekTHI mpaBooTHommeHwuit I1. 1V, 21, § 2 (2) — ¢. 103—104

— e u 3Havenwme I1. 1V, 21, § 2 (1) — c¢. 100—102

[MpunynuTensHOE MpeKpalieHye mpaBa YaCTHON COOCTBEHHOCTH

— 6e3BosmesaHoe [1. m. m.u. ¢. IV, 9, § 3 (3) —c. 58—359



— II. m. . 4. c. Ha BO3Me3aHbBIX ocHOoBaHMAX IV, 20, § 3 (2) — ¢. 53—58

IIpuobGpeTaTenn

— no6pocosectHbiit I1. 1V, 24, § 2 (2) — c. 186—188

— HemobpocoBecTHbIi I1. 1V, 24, § 2 (2) — c. 186—187

IIpuopurer

— I1. u306peTeHus1, MoJie3HO Moeu, TpoMbllIeHHoro oopasua VI, 31, § 1 (2) — c. 328; VI, 31, § 2 (7) — c. 348—349

— I1. ToBapnoro 3uaka VI, 31, § 6 (3) — c. 377—378

Iponmaxa nmyriecTsa

— I1. n. 6e3 0OBSABIEHMS LIeHBI Kak criocod mpuBatuzauuu 1V, 21, § 2 (5) —c. 115

— I1. u. mocpencTBOM MyOJIMYHOTO MPEATOXKEHUs Kak crmocoo npuBatusanuu 1V, 21, § 2 (5) —c. 115

ITpousBoaHbIE CTOCOOBI MPUOOPETEHHUS MPpaBa COOCTBEHHOCTH

— moHsitue v BuAbl [1. c. m. . ¢. IV, 19, § 2 (1) — ¢. 38—39; IV, 19, § 2 (3) — c. 4751

[MpuHuMn

— I1. «<Hand muss Hand wahren» IV, 24, § 2 (2) — c. 187—188

— I1. «<nemo plus juris...» IV, 19, § 2 (1) — c. 38

— I1. abcomoTHOI (MUpoOBOIi) HOBU3HBI U300peTeHus VI, 31, § 1 (2) — c. 328—329

— I1. HenpukocHoBeHHOCTU cobcTBeHHOCTH IV, 19, § 3 (1) —c. 51—52

— I1. myonuuHocTy B BewiHoM TipaBe 1V, 23, § 1 (1) —c. 145

— I1. cBoGOMBI 3aBenianus V, 26, § 2 (1) —c. 219

— I1. cnermanm3anun BemHbIX ipaB IV, 18, § 1 (3) —c. 11

— I1. paBenctBa opm cobecrBenHoctu IV, 19, § 1 (1) — c. 23

IIpunsaTUEe HacaeaCTBA

— noHatue I1. H. V, 28, § 1 (1) — c. 242—243

— cnocoOnl 1. H. V, 28, § 1 (2) —c. 243

—cpok [1.H.V, 28, § 1 (2) — c. 244—246

— (aktnueckoe I1. H. V, 28, § 1 (1) — c. 243—244

IMpuoGpeTatenbHasi TaBHOCTh Kak croco6 mprodpeteHust paBa cooctBeHHocTH 1V, 19, § 2 (2) — c. 44—46; 1V, 24, § 2
(3) —c. 189

ITpuoGpeTeHue mpaBa COOCTBEHHOCTU, cM. Cnocobbl npuobpemenus npasa coocmeeHHOCmu

IIpupaiieHue HacieacTBeHHou noau V, 28, § 3 (3) — ¢. 257

ITpuceoeHue

— nonsitue u ¢popmael I1. Hoy-xay VI, 32, § 2 (3) — c¢. 400—401

—teopus I1. 1V, 18, § 2 (1) — c. 18—19

— vacTHasi ¥ nmyonnyHas dopwmst [1. 1V, 19, § 1 (1) — c. 24—25

IIporpamma nns DBM

— mekommwrstus I1. 1. 3. VI, 30, § 6 (3) — c. 311

— ucnonb3oBanue I1. 1. 3. VI, 30, § 6 (3) — c. 311

— mousTue I1. 1. 3. VI, 30, § 6 (1) —c. 308

— peructpauus I1. 1. 3. VI, 30, § 6 (2) — c. 309—310

IpousBeneHus

— ayauoBusyanbHbie 1. VI, 30, § 3 (4) — c. 292

— Bunnl I1., oxpaHsieMbix aBTopckuM MpaBoM VI, 30, § 2 (2) — c. 284—285

— uneanbHas npupona I1. Kak 00beKTOB MCKITIOUUTETbHBIX TIpaB VI, 29, § 1 (2) — c¢. 263—265

— «uckaxenue» I1. VI, 30, § 4 (1) — c. 297

— «koJjutektuBHoe» I1. VI, 30, § 3 (2) — c. 289

— kputepuu oxpaHocniocooHoctu I1. VI, 30, § 2 (1) — c. 279—284

— oobekTuBHas dopma I1. VI, 30, § 2 (1) — c. 282—283

— noHsaTUe U popmel ooHapomosanus I1. VI, 30, § 2 (1) — c. 283—284

— npaBo Ha BocnpousseaeHue I1. VI, 30, § 4 (2) — c. 298

— npaBo Ha goBeneHue I1. no Bceobiero ceenenus VI, 30, § 4 (2) — c¢. 300

— mpaBo Ha usmeHeHue dopwmsl [1. VI, 30, § 4 (2) — c. 300

— mpaBo Ha uMmnopt 3K3emIuisipos [1. VI, 30, § 4 (2) — c. 298—299

— mnipaBo Ha niepesoy 1. VI, 30, § 4 (2) — c. 300

— npaBo Ha nepenauy I1. B adup VI, 30, § 4 (2) — ¢. 299

— npaBo Ha nepepabotky I1. VI, 30, § 4 (2) — c. 300

— npaBo Ha nyoauuHoe ucrioanenue I1. VI, 30, § 4 (2) — c¢. 299

— mpaBo Ha my6ymuHbIi moka3s I1. VI, 30, § 4 (2) — c¢. 299

— npaBo Ha pacnpoctpanenue I1. VI, 30, § 4 (2) —c. 298

— mpaBo Ha coobiuenue [1. mist Bceobiero cBepenust no kademnio VI, 30, § 4 (2) — c. 299

— I1. Berepanos VI, 30, § 5 (2) — c. 307

— I1., He oxpaHsiemble aBTopckuM mpaBoM VI, 30, § 2 (3) — c. 286

— npoussBoansbie I1. VI, 30, § 2 (2) — c. 285; VI, 30, § 3 (4) — ¢. 291—292

— cBoGogHoe ucrnonb3osanue I1. VI, 30, § 5 (1) — c¢. 301—306

— cyxe6nsie I1. VI, 30, § 3 (5) —c. 293

— cocrasusie I1. VI, 30, § 2 (2) — c. 286

— akzemmusap I1. VI, 30, § 2 (1) —c. 283

ITpousBoaurean (poHorpamm



— mpaBa I1. d. VI, 30, § 7 (5) —c. 317—318

— II. ¢. xak cyobekThl cMexHbIX mipaB VI, 30, § 7 (3) —c. 315

IMpousBoanbie npousseneuus VI, 30, § 2 (2) — c. 285; VI, 30, § 3 (4) — c. 291—292
[TpoMpbliieHHAst MpUMEHUMOCTD nosie3Hoit monenu VI, 31, § 1 (3) — c. 330
ITpoMBblILIIEHHBI 00pa3el;

— 3agBka Ha I1. 0. VI, 31, § 2 (5) — c. 346—347

— nonstue I1. 0. VI, 31, § 1 (4) —c. 331

— npuopurer I1. 0. VI, 31, § 1 (2) — c. 328; VI, 31, § 2 (7) — c. 348—349

— peructpauus I1. o. VI, 31, § 2 (8) — c. 350—351

— cayxe6Hbiii IT. 0. VI, 31, § 1 (5) — ¢. 333—334; VI, 31, § 1 (6) —c. 335

— ycgous nareHrocrocooHoctu I1. o. VI, 31, § 1 (4) — c. 331—333

— akcnepTtu3a 3aaBku Ha I1. 0. VI, 31, § 2 (6) — c. 347

«[IpompuerapHasi» KOHIETIUS UCKIIOYUTETbHBIX TIPaB

— oueHka (kputnka) «I1.» k. n. . VI, 29, § 3 (2) — ¢. 273—275

— npeanocwliku «I1.» k. u. m. VI, 29, § 3 (1) — c. 270—273

Ilcesnonum VI, 30, § 4 (1) — c. 295; VII, 34,§ 1 (2) —c. 418

[Ty6bnuuHoe BeneHue e

—II.8.1. OAO 1V, 20, § 2 (4) —¢. 85

— I1. B. 1. HEKOMMepueckux opranusaumii IV, 20, § 2 (6) — c. 89—90

[Ty6nuyHOe uMyIIEeCTBO

— nepacnpenenentoe [1. u. IV, 21, § 1 (3) — c. 98

— pacnpenenensoe IT. u. IV, 21, § 1 (3) —¢. 97—98; 1V, 23, § 3 (1—3) — c. 160, 165
[Ty6nuuHo-nIpaBOBbIe 00pa3oBaHUs Kak CyObeKThI ITpaBa coocTBeHHocTH IV, 21, § 1 (2) — ¢. 92—95
[Ty6nuunsiii cepsutyt 1V, 23, § 2 (1) —c. 151—152

P

«Pasrocynapcrienue» 1V, 21, § 2 (2) — c. 106

Paznen

— P. umymecTBa, HaxonsIierocs B oo1ieit noyeBoii cooctBeHHOCTH 1V, 22, § 2 (3) — ¢. 130

— P. umyectsa cynpyros 1V, 22, § 3 (2) —c. 136

— P. nacnencrea 'V, 28, § 2 (1—2) — c. 249—251

— cornauieHue o P. HacneactBa V, 28, § 2 (1) — c. 250

PaznenbHast coocTBeHHOCTH cynipyroB IV, 22, § 3 (1) —c. 135

Pacnipoctpanenue

— P. He COOTBETCTBYIOIIUX AEUCTBUTENILHOCTH CBENEHUI, TTOPOYAIINX YECTh, TOCTOMHCTBO WIU JEJOBYIO PEITyTaIlnio
VIL, 34,§ 1 (3) —c.421—422

— P. npousBeneHuii, conepxaiiux JuuyHoe uzoopaxenue rpaxaanuta VII, 34, § 1 (7) — c. 430

«PacmerienHast» co6ctBeHHOCTh [V, 18, § 1 (1) —¢.2—4;1V,19,§ 1 (5) —c. 36

Perucrpanus

— P. rpaxxiaH B kauecTBe MHIUBUAYAJIbHBIX TpennpuHumMareneit IV, 20, § 1 (4) —c. 71

— P. kpectpsiHCKOTO ((hepMepcKoro) xo3siicTea IV, 22, § 3 (3) — c. 137

— P. u300peTeHunit, mojse3HbIX MOAeel, MPOMBIIUIEHHbIX 00pa3ioB VI, 31, § 2 (8) — c¢. 350—351

— P. HaumeHOBaHUIt MecT npoucxoxaeHus toBapos VI, 31, § 6 (4) — c. 381—383

— P. orpaHuyeHHbIX BelHbIX npas 1V, 23, § 1 (1) — c. 145

— P. nepexona npas 1V, 19, § 2 (3) — c. 499—50

— P. nipaB Ha 3emenbHBIA yyacTok IV, 20, § 1 (2) —c. 64

— P. mpaB Ha xuibie momenienus 1V, 20, § 1 (3) — c. 69

— P. mporpamm s DBM, 6a3 naHHbBIX, TOMONOTUI UHTeTpabHBIX MUKpocxeM VI, 30, § 6 (2) — c. 309—310

— P. cexpetHbIx n306petenuii VI, 31, § 2 (9) — c. 352—353

— P. cepBuryra IV, 23,§ 2 (1) —c. 151

— P. roBapnbIx 3HakoB VI, 31, § 6 (3) — c. 376—379

Pesxxuccep-mocTaHoBIUK ayanoBusyanbHoro npousseneHus VI, 30, § 3 (4) — c. 292

PesepBHblIit hoHI

— P. ¢. B xooneparuBax 1V, 20, § 2 (5) —c. 87

— P. ¢. B xo3giicTBeHHbIX obmIecTBax 1V, 20, § 2 (4) — c. 84—85

PesynbraThl UHTEJUIEKTYalbHOM 1ESATEIbHOCTU

— peructpauud P. u. 1. VI, 29, § 1 (3) —c. 265

— pexxuM ucnoab3oBanus P. u. 1. VI, 29, § 1 (3) — c. 266

— P. 1. 1. KaKk 00beKThI UCKITIOYMTENBHBIX TIpaB VI, 29, § 1 (2) — c. 263—264

— (GYHKIMM TPakIaHCKOTO MpaBa Mo oXpaHe 1 ucroib3oBanuio P. u. 1. VI, 29, § 1 (3) — c. 265—266

PexBusunus umymectsa IV, 19, § 3 (2) —c. 57

Penponyuuposanue VI, 30, § 5 (1) — c. 303—304

Puck cnyyvaitHoit rubenu wiu rnopuu umyitectsa IV, 19, § 1 (4) —c. 32

Ponctso

— 3HaueHue P. V, 27, §2 (2) —c. 238

— xposHoe P. V, 27, § 2 (2) —c. 236

—cremnenb P. V, 27, §2 (2) —c. 238



Pocmarent VI, 31, § 2 (2) — ¢. 338; VI, 31, § 2 (1) — ¢. 356; VI, 31, § 4 (1) — ¢. 359; VI, 31, § 6 (3) — ¢. 376; VI, 31, § 6
4) —c. 381
Pykonpukiamuuk V, 26, § 1 (2) —c. 213

C

CaMoBoJIbHASI TOCTPOIKa

— noHsatue C. m. IV, 19,§ 2 (2) —c. 41

— yCJIOBUSI TpU3HaHUs MpaBa cooctBeHHOoCcTH HA C. 1. IV, 19, § 2 (2) — c. 41—42

Co6op 00IIeTOCTYTHBIX Bellleil Kak criocod nmpuobpereHus mpasa cooctseHHoctn [V, 19, § 2 (2) —c. 43

CaeneHus

— OIPOBEPXKEHHE HE COOTBETCTBYIOIIMX AeicTBUTENbHOCTH C., MOpOYAIMX YeCTh, AOCTOMHCTBO WJIM [EJOBYIO
penyramuio VII, 34, § 1 (4) — c. 423—425; VII, 34,§ 1 (5) — c. 428

— pacrnpocTpaHeHHe He COOTBETCTBYIOIIMX AeiicTBUTENbHOCTM C., MOpPOYAIIMX YeCTh, ITOCTOMHCTBO WJIM JEJIOBYIO
perrytariio VII, 34, § 1 (3) — c. 421—422

CBuIeTeNIN TPU COCTaBICHUU U YI0-CTOBEpeHUHM 3aBelnanus V, 26, § 1 (2) —c. 212—215

CBUIETETBCTBO

— aBTOpCKOE C.Ha CeJIEKLIMOHHOE
noctkeHue VI, 31, § 5 (3) — c. 364—365

— C. Ha MpaBo TMOJIb30BaHMST HAUMEHOBAaHKEM MecTa ITporcxoxaeHus ToBapa VI, 31, § 6 (4) — c. 382—384

— C. Ha toBapHbIii 3HaK VI, 31, § 6 (2) — c. 371

— C. ompaBe Ha HacnencTBo V, 28, § 1 (2) — . 243;V,28,§ 1 (4) — c. 248—249

CB00OIHOE MCITOIb30BaHME ITPOU3BENECHMIA, OXpaHsIeMbIX aBTOpcKuM IpaBoM VI, 30, § 5 (1) — c. 301—306

CsoiictBo V, 27, § 2 (2) — c. 239

Cnenka

— «emiHast C» 1V, 19, § 2 (3) — c¢. 50—51

— 3aBelaHue Kak omHoctopoHHss C. V, 26, § 1 (1) —c¢. 210—212

— MPUHSITAE ¥ OTKa3 OT HacjieAcTBa Kak omHocTopoHHsIsT C. V, 28, § 1 (1) — ¢. 242

CexkperHoe uzobperenue VI, 31, § 2 (9) — c. 351—353; VI, 31, § 4 (2) — c. 361

CeneKLOoHHbIE JOCTKEHUS

— aBTOopckoe cBuaerenbetBo Ha C. o. VI, 31, § 5 (3) — c. 364—365

—mateHt Ha C. 1. VI, 31, § 5 (1) —c. 363

— nonsTe C. 1. VI, 31, § 5 (1) — c. 363

— nipaBa naTeHTooOanares u asropa C. 1. VI, 31, § 5 (3) — ¢. 364—365

— ycnoBust oxpanocrnocoonoctu C. 1. VI, 31, § 5 (2) — c. 364

CepBuTyT

— BoaHwiii ¢. IV, 23, § 2 (1) — c. 150

— 3emenbHblil C. 1V, 23, §2 (1) —c. 149

— jnecHoit c. IV, 23,§ 2 (1) —c. 150

— «otputiatenbHblii C.» U «monoxuteabHbiii C.» 1V, 23, § 2 (1) —c. 150

— nocTosiHHBIN U cpouHsblil C. 1V, 23, § 2 (1) — c¢. 150

— myommunsiit C. 1V, 23, §2 (1) —c. 151—152

— C. kak orpaHn4eHHoe BelrHoe mpaso 1V, 23, § 1 (3) —c. 149; 1V, 23,§2 (1) —c. 149

— crpoutenbHbiii C. 1V, 23,§ 2 (1) — c. 150

CUHTYJISIpHOE TIPaBOIIPEEMCTBO, CM. Yacmuunoe npasonpeemcmeo

Cucrema

— «C. peructpauun» 1V, 19, § 2 (3) — c¢. 49—50

— «C. paguuum» 1V, 19, § 2 (3) — c. 48—49

Cxuagounsiii kanuran IV, 20, § 2 (2) —c. 77

Cnyxe6Hble npousBeneHus VI, 30, § 3 (5) —c. 293

CMexXHBIe ITpaBa

— rpanuubl C. . VI, 30, § 7 (7) — c. 319—320

— 3ammuta C. . VI, 30, § 8 (1—3) —c. 321325

— 3nak oxpadsl C. 1. VI, 30, § 7 (1) —c. 313

— nHdopmamms o C. . VI, 30, § 8 (2) — c. 323—324

— oobekThl C. 1. VI, 30, § 7 (2) —¢c. 313—315

— nonsartue C. n. VI, 30,§ 7 (1) —c. 311313

— C. 11. KaK MHCTUTYT TpaxaaHckoro mpasa VI, 29, § 2 (1) — c. 268

— cpok neitctust C. . VI, 30, § 7 (7) — c. 320

— cyowekter C. 1. VI, 30, § 7 (3) — c. 315316

Cwmepth rpaknanuHa V, 25, § 1 (3) —c. 198; 'V, 25, § 2 (3) — ¢. 205—206

CoaBTOpCTBO

— Bo3HukHoBeHue C. VI, 30, § 3 (2) —¢. 289; VI, 31,§ 2 (7) —c. 349

— HepasnenbHoe C. VI, 30, § 3 (2) —c. 289

— pasaensHoe C. VI, 30, § 3 (2) —c. 289

— cormamenue o C. VI, 30, § 3 (2) — ¢. 290

Cob6CcTBeHHOCTD, cM. [Ipago coocmeennocmu, Dopmubl cobcmeennocmu, DKoOHOMUYECKUe OMHOWEHUs COOCMBEeHHOCMU

— «bmaro» u «opemsi» C. IV, 18,§2 (1) —c. 19; 1V, 19,§ 1 (4) —c. 32



— «noBeputenbHas» C. IV, 19, § 1 (5) — c. 34—36

— «HenoaHble paBa C.» IV, 18,§ 1 (1) —c. 4

— «pacuierieHHas» C. IV, 18, § 1 (1) —c¢. 2—4; 1V, 19, § 1 (5) —c. 36

— tutynsl C. IV, 19,§2 (1) —c. 37

CocobctBeHHuku 1V, 22, § 1 (1) —c. 117

CocrtaBuTesu Kak cyobekThl aBTopckoro npasa VI, 30, § 3 (3) — c. 290—291

Cocrasubie mpoussenenus VI, 30, § 2 (2) — c. 286

«CneunanusupoBaHHOe yupexnenue» 1V, 21, § 2 (2) —c. 103

CrocoObl TpUBaTU3ALIU

— BHeceHue uMyilecTna B ycTaBHbI Kanutan OAO kak C. . IV, 21,§ 2 (5) —c. 114

— Mepeaava akiuid B foBepuTesibHoe yrpasieHue Kak C. m. IV, 21,§ 2 (5) —c. 114

— mepeiaya UMYILIECTBA B apeH Iy C IIpaBoM Ioceayomero Beikyna kKak C. . IV, 21, § 2 (5) —c. 115—116

— mpeobpazoBaHue rocynapcTBeHHOTO Tipeanpusitust B AO kak C. . IV, 21, § 2 (3) — c. 107—110

— Tponaxa aKIIMi uepe3 opraHu3aTopa TOPToB Ha phIHKE IIeHHBIX Oymar Kak C. . IV, 21, § 2 (5) — c. 114—115

— Tponaxka uMmylecTBa 6e3 o0bssBiaeHus meHsl kKak C. m. IV, 21, § 2 (5) —c. 115

— Mpojaxa UMYIIECTBA MOCPEACTBOM ITyOIMuHOro npemioxenus kak C. m. IV, 21, § 2 (5) —c. 115

— Mponaxa o0beKTOB Ha ayKIIMOHaxX U KoHKypcax Kak C. . IV, 21,§2 (4) —c. 111—114

— o61as xapakrepuctuka C. . IV, 21, § 2 (2) — c. 104—105

Crioco0BI MpHOOGPETeHNS TTpaBa COOCTBEHHOCTH

— obmme u crrenranpHbie C. . 1. ¢. IV, 19, § 2 (1) —c. 39

— monsitue v BuAbl C. m. . ¢. IV, 19, § 2 (1) — ¢. 37—39

— nepBoHavanbHble C. . m. ¢. IV, 19,§ 2 (1) —c. 37—39; IV, 19,§ 2 (2) — c. 39—47

— npousBoanbie C. . m. c. IV, 19, § 2 (1) — c. 37—39; IV, 19, § 2 (3) — c. 4751

Cpenctsa WHIOWBUAyanu3auuu, cM. Haumenosanue mecma npoucxoxcoenus moeapa, Toseapmuwviii 3nak, Dupmennoe
HauMmeHogaHue

— C. u. KaK 00BbeKThI MCKITIOUUTENBHBIX TIpaB VI, 29, § 1 (2) — c. 263

— (YHKLIMM TPakIaHCKOTO TpaBa Mo oxpaHe u ucrnojb3obanuio C. u. VI, 29, § 1 (3) — c. 265—266

CpencrBa MmaccoBoii nagopmauuu VII, 34, § 1 (4) — c. 423—424; VII, 34, § 1 (5) — c. 426—428

Cpok

— C. nmeiictBust aBTopckux npaB VI, 30, § 5 (2) — c. 306—308

— C. neiicTBUS MaTeHTa Ha ceeKimoHHoe moctmkenue VI, 31, § 5 (1) — c. 363

— C. geiicTBUS MATEHTOB Ha U300peTeHUE, TIPOMBIILICHHYIO MOIIEb, TToJie3HbIH obpaselr VI, 31, § 2 (1) — c. 338

— C. neiicTBUSI CBUIETENILCTBA Ha MPABO T0JIb30BaHUSI HAMMEHOBAHUEM MeCTa IpoucxoxaeHust ToBapa VI, 31, § 6 (4) —
c. 382—383

— C. meiicTBUsI CBUETEIbCTBA HA TOBapHbIi 3HaK VI, 31, § 6 (3) — c. 379

— C. neictBus cmexHbix npaB VI, 30, § 7 (7) — c. 320

— C. mpunsTus Hacnenctsa V, 28, § 1 (2) — c. 244—246

— C. mpuoGperarenbHoii naBHoct IV, 19, § 2 (2) — c. 45—46

Crarrka UMyIecTBeHHbIX oTHomeHmi IV, 18, § 1 (1) —c. 1

Crenenb poactea V, 27, § 2 (2) —c. 238
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